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           Special Section: The Best Interests of a Child: Problematic 
Neuroethical Decisions 

    Minors and Contested Medical-Surgical 
Treatment 

 Where Are We with Best Interests? 

       JEANNE     SNELLING           

 Abstract:     Use of the best-interests test as the legal standard to justify medical treatment (or 
its cessation) in respect to legally incompetent adults or minors has come under sustained 
critique over the years. “Best interests” has variously been alleged to be indeterminate as 
well as susceptible to majoritarian ideology and inherent bias. It has also been alleged to be 
inferior to rights-based approaches. Against the background of several particularly hard 
cases involving minors discussed by Gillett in a prior article in this journal, this article con-
siders some of these critiques. It concludes that these critical accounts make signifi cant 
contributions to enabling a more procedurally and substantively robust consideration of 
what might be in a child’s best interests. However, it is argued that none of these accounts 
alone provide a superior framework that would justify jettisoning the concept of best inter-
ests. Further, it is suggested that best interests still has an important role in achieving 
patient-centered decisionmaking in this context. It concludes by suggesting a taxonomy of 
considerations when determining best interests.   

 Keywords:     minors  ;   consent  ;   medical treatment  ;   best interests  ;   rights      

   Introduction 

 Although guardians assume legal rights and responsibilities—including those 
regarding medical treatment—in relation to their minor children, parental author-
ity is not absolute. While parents are generally presumed to be best placed to 
determine what is in their child’s interests in the context of ordinary family life, 
the threshold for state intervention will be met if a guardian’s decision regarding 
medical care will potentially cause signifi cant harm to the child. Thus it is not 
uncommon for many Western jurisdictions to require court approval before, for 
example, a severely and permanently learning disabled minor may undergo certain 
elective, invasive, and irreversible procedures, such as hysterectomy for menstrual 
management or sterilization for contraceptive purposes.  1   Similarly, in the case of 
minor conjoined twins when surgical separation poses signifi cant risks or imperils 
the life of one of the twins, prior consideration by a court arguably should always 
be obtained. 

 In the context of less invasive but nevertheless contestable treatment regard-
ing which a legally incapable child’s guardians and clinicians agree, clinicians 
may seek an external, neutral opinion from a recognized ethical body before 
they proceed. Although an ethics committee’s opinion does not have the same 
legal status as a court declaration regarding the lawfulness of a proposed treat-
ment, it nevertheless affords an ostensibly informed, impartial, external appraisal 
of a proposed treatment regime that either endorses, or rejects, the proposal on 
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ethical grounds.  2   In contrast, a judicial decision pursuant to child welfare legis-
lation is always, at least putatively, premised on the welfare or best interests of 
the child.  3   

 In this context of medical treatment, the law is concerned with two ques-
tions. First, who has authority to make the relevant decision? If not the parents, 
the second inquiry concerns a substantive analysis of the normative criterion 
that determines the lawfulness of the proposed treatment: i.e. whether it is in 
the child’s best interests. This article focuses on the latter issue: the credentials 
of the best interests test as the legal compass in the context of contested medi-
cal treatment. 

 However, given the emergent rights discourse that has been strengthened by 
international conventions such as the United Nations Convention on the Rights of 
the Child (UNCRC) and the United Nations Convention on the Rights of Persons 
with Disabilities (UNCRPD), it is diffi cult to consider the notion of best interests 
without fi rst locating it within a rights context. Consequently, the second sec-
tion of this article considers the relevance of rights, and the third section exam-
ines the nature of rights and their relationship with the concept of best interests. 
The preliminary analysis of rights concludes that these concepts may, and should, 
be interdependent. Finally, the fourth section considers some of the critiques of 
best interests.   

 The Relevance of Rights 

 Although rights talk has become pervasive in the ethical and legal literature, judicial 
consideration of medical treatment in the case of minors, which is subject to child 
welfare legislation, is generally premised on the paramountcy of a child’s welfare 
and best interests. However, there is often a perceived dichotomy between a best-
interests approach and a rights-based approach, with best interests often being con-
sidered inferior to a rights approach. A recent example of this is provided by the 
Australian federal government’s Report on Sterilisation of People with Disabilities.  4   
The report recommended that Australian states should adopt a best-protection-of-
rights test in preference to a best-interests test.  5   Similarly, in a comparative analysis 
of Canadian and UK decisions involving sterilization of learning-disabled adults 
for contraceptive purposes, legal academic Kristen Savell argued that two differ-
ent narratives were apparent.  6   The Canadian cases refl ected that the right to bodily 
integrity was the dominant theme, whereas the UK cases employed a narrative of 
best interests.  7   

 Implicit in accounts that promote a rights approach over best interests is an 
inherent dissatisfaction with the way in which the courts have conducted best-
interests analyses. A common theme of these critiques is that best-interest accounts 
often fail to ascribe adequate respect for the individual’s human dignity and 
rights. However, this article suggests that the apparent dichotomy between rights 
and best interests is not a necessary one. This is premised on two claims: fi rst, that, 
based on Brennan’s gradualist theory of rights (explained further subsequently), 
rights initially serve to protect a child’s interests, rather than his or her choices, 
until he or she becomes legally competent to make his or her own decisions. If this 
is accepted, then it follows that best-interests analyses and rights analyses should 
not be mutually exclusive. Rather, rights-based reasoning should inform a best-
interests analysis.   
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 The Relationship between Rights and Best Interests 

 Many international instruments have enshrined human rights norms. The UNCRC 
accords a range of rights to minors, including the right to have their “best inter-
ests” be “a primary consideration” in all actions concerning them (Article 3). 
The term “primary” indicates, according to Archard, that best interests is “a leading 
consideration—one that is fi rst in rank among several”; this can be contrasted 
with the term “paramount,” which is often used in child welfare statutes.  8   The 
UNCRC also reiterates a child’s “inherent right to life” (Article 6) and the right of 
a child “who is capable of forming his or her own views . . . to express these views 
freely in all matters affecting the child” (Article 12). 

 The UNCRPD expresses additional relevant rights that specifi cally pertain 
to minors with disability. It reiterates the right to equality by decreeing that state 
parties “shall take all necessary measures to ensure the full enjoyment by children 
with disabilities of all human rights and fundamental freedoms on an equal basis 
with other children” (Article 7.1); that “in all actions concerning children with dis-
abilities, the best interests of the child shall be a primary consideration” (Article 7.2); 
and that every person with disability has “a right to respect for his or her physical 
and mental integrity on an equal basis with others” (Article 17). 

 Several points should be emphasized at this juncture. First, these conventions 
unequivocally establish that children, like adults, have claim rights in the sense 
that these rights correlate to the imposition of duties on others to do, or to refrain 
from doing, any act that would infringe that claim right. Further, although the 
conventions incorporate a best-interests approach, they also articulate additional 
claim rights, such as a child with disabilities’ right to equal respect for his or her 
physical and mental integrity. Also signifi cant is that although international human 
rights instruments must be specifi cally incorporated into a state’s domestic law to 
be  legally  enforceable (as has occurred in the United Kingdom  9  ) to the extent that 
these instruments articulate human rights norms, there is an obligation on ratify-
ing states to interpret domestic laws consistently with them.  10   Having established 
the relevance of these instruments, the following addresses two preliminary issues: 
what rights seek to achieve and how rights function.  

 The Purpose and Function of Rights 

 According to one prominent rights theorist’s account, rights in a liberal society 
ascribe certain interests  substantially  greater protection than other interests,  11   so rights 
claims have “special normative force.”  12   As Michael Freeman states: “To accord 
rights is to respect dignity: to deny rights is to cast doubt on humanity and on 
integrity. Rights affi rm the Kantian principle that we are ends in ourselves and not 
means to others’ ends.”  13   

 Although the purpose of rights is relatively uncontroversial, there are different 
views as to how they function. Two conceptions of rights are the choice/will theory 
and the welfare/interest theory of rights. Choice theorists claim that rights serve 
to protect the autonomous choices of the rights holder. On this account, those inca-
pable of making a choice would be precluded as rights holders. This approach is 
particularly problematic in the context of young children or those with severe cog-
nitive impairment. In contrast, interest theorists claim that rights function to protect 
the  interests  of the rights holder and in so doing further the welfare or well-being 
of the individual.  14   
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 The present analysis adopts Samantha Brennan’s approach to determining the 
applicable rights approach, which is premised on the view that it is the nature of 
the rights-holding individual in any given case that determines whether rights 
will protect interests or choices.  15   Although Brennan formulates her argument in 
the context of moral rights, this can plausibly be extrapolated to interpreting the 
nature of rights declared in the international conventions under discussion, and 
this may inform a best-interests analysis.  16     

 A Gradualist Account of Rights 

 Brennan cogently argues that the model of rights providing the best fi t in the con-
text of minors is a gradualist one, such that the (theoretical) nature of a right is con-
tingent on a child’s status on the continuum of development that exists between 
childhood and early adulthood. Implicit in this approach is that the psychosocial 
process of development results in children changing from being the sort of beings 
“whose  interests  are protected by rights” to those “whose rights protect their  choices .”  17   
So whereas rights initially protect a young child’s  interests , this changes as the 
child develops intellectually, emotionally, and morally, such that the nature of his 
or her rights evolves to protect the individual’s  choices . 

 Importantly on this approach, the interest theory of rights affords rights both 
to a very young child and to a severely cognitively impaired individual who 
lacks capacity. In the case of a child who will develop legal capacity as a mature 
minor or young adult, or in the case of a cognitively impaired individual who 
may have the capacity to make his or her own decisions with supported decision-
making in the future,  18   rights will gradually become premised on the choice 
theory of rights and will thereafter protect his or her choices. Also signifi cant 
is an implicit caveat about the gradualist approach, which is that the assignment 
of rights on the interest theory cannot be counter to the (immature) minor’s 
interests. This is consistent with legal philosopher Joel Feinberg’s approach to 
child rights. 

 Feinberg claimed that rights generally protect an individual’s  basic welfare interests  
(including health, bodily integrity, privacy, and the inherent interest in being pro-
tected from harm).  19   He also claimed, as do others, that children have an interest 
in having certain future rights protected (metaphorically, held in trust) until they 
reach adulthood and can determine their own values and conception of a good life.  20   
Feinberg characterized this as a child’s “right to an open future” the corollary of 
which is children’s right not to have their future interests illegitimately diminished 
or thwarted by decisions of their guardians, or by adjudicators, or by the minors 
themselves.  21   This is not just an abstract philosophical concept. Although not dis-
cussed in rights language, the concept of protecting a child’s future interests in 
best-interests determinations is well known to the law, as is exemplifi ed in a recent 
decision of the UK Court of Appeal in the case of  Re G .  22     

 Best Interests Determinations 

 The Court of Appeal case concerned a parental dispute over schooling—consequently, 
it was not a matter of potential risk or harm to the children involved but a private 
dispute that nevertheless had to be determined by reference to the statutory prin-
ciple that the welfare of the child must be the “paramount” consideration.  23   In this 
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context, the UK courts have considered that “welfare” is synonymous with “well-
being” and “best interests.”  24   

  Re G  involved three children whose parents were raised as Chassidic Jews. After 
the parents separated, one parent wanted the children to attend an ultraorthodox 
single-sex school, and the other a modern orthodox school. The decision would 
have implications not only for the children’s schooling but more broadly for their 
rules for living, which would determine to a large degree the options open to them 
as adults. Judge Munby, who delivered the lead judgment, applied a holistic 
approach to child welfare, stating that it

  extends to and embraces everything that relates to the child’s devel-
opment as a human being and to the child’s present and future life as 
a human being. The judge must consider the child’s welfare now, 
throughout the remainder of the child’s minority and into and through 
adulthood. . . . 

 How far into the future the judge must peer . . . will depend upon the 
context and the nature of the issue. If the dispute is about whether the 
child should go on a school trip the judge will be concerned primarily 
with the present rather than the future. If the question is whether a teen-
ager should be sterilised the judge will have to think a very long way 
ahead indeed.  25     

 Judge Munby expressly noted that decisions regarding schooling generally fall 
within the scope of parental discretion.  26   After posing the question as to what the 
task of the ordinary reasonable parent is, he posited three values of contemporary 
society that he considered should inform the parental project. First of these was 
that “we must recognize that equality of opportunity is a fundamental value of 
our society.” The second was to “foster, encourage and facilitate aspiration.” 
The third objective

  must be to bring the child to adulthood in such a way that the child is 
best equipped both to decide what kind of life they want to lead—
what kind of person they want to be—and to give effect so far as 
practical to their aspirations. Put shortly, our objective must be to 
maximize the child’s opportunities in every sphere of life as they 
enter adulthood.  27    

  Consequently, he opined that when such decisions are devolved to the court as 
“judicial parent,” “the judge must be cautious about approving a regime which 
may have the  effect of foreclosing or unduly limiting the child’s ability  to make such 
decisions in the future.”  28   Arguably there is considerable synergy between 
Brennan’s and Feinberg’s approach to rights, and the legal principles applied 
judicially when determining a minor’s best interests. 

 As already noted, a child’s  welfare interest  in being protected from harm not only 
imposes obligations on others, it also places limits on the sorts of self-regarding 
decisions a child might make. Consequently, an interest in avoiding harm would 
justify limiting a child’s liberty to make potentially disastrous self-regarding choices, 
until he or she is fully capable of understanding the implications of a decision. 
Therefore, an interest theory approach implies a right to be protected from harm, 
including potential harm arising from one’s own (incapacitous) decisions. 

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

09
63

18
01

15
00

02
86

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0963180115000286


Minors and Contested Medical-Surgical Treatment

55

 In a prior article in this issue Gillett provides a contemporary example that illus-
trates such a gradualist approach: the case of children with gender dysphoria, 
which is when a child is born one sex but identifi es with the opposite sex.  29   An 
emerging approach to gender dysphoria in prepubertal minors is to initiate a 
course of drug therapy (puberty blockers) in order to forestall puberty and the 
development of secondary sex characteristics.  30   This buys time for the young adult 
to develop psychosocially and form stable, long-term preferences, while at the same 
time avoiding the development of secondary sexual characteristics. The rationale 
for what is fast becoming the orthodox approach to gender dysphoria accords 
with Brennan’s interest theory of rights and Feinberg’s concept of the right to an 
open future. That is, due respect is accorded to the implications of gender dysphoria 
on a minor’s psychological and emotional health. To this end, treatment is given 
that will diminish the physical and emotional distress associated with sexual 
development, but a decision to commence irreversible sex-changing surgery is 
delayed until the child or adolescent reaches suffi cient maturity to make permanent 
and life-changing decisions. Clearly, Brennan’s approach mirrors the common law 
approach to the legal right to autonomy of minors, whereby autonomy and legal 
capacity is gradually developed with maturity and is commensurate with the sig-
nifi cance of the decision at hand.  31   Signifi cantly, a gradualist (or competency-based) 
approach to rights also appears in judgments of the European Court of Human 
Rights.  32   

 This brief analysis suggests that rights and best interests are not, or are not 
necessarily, mutually exclusive in the case of minors and the severely cognitively 
impaired. Rather, rights signal important interests that mandate respect and 
protection in determining best interests. However, this only takes us so far, as an 
adequate defense of the best-interests standard must be cognizant of its major 
criticisms. The following section addresses the nature of these critiques, and whether 
they are necessarily fatal to best-interests reasoning.    

 Critiques of Best Interests  

 Best Interests: Smuggling Assumptions Based on Majoritarian Values 

 The concept of best interests has been subject to ongoing critique.  33   A recurrent 
criticism of the best-interests standard is that it is susceptible to being hijacked by 
the particular ideological views or values of the decisionmaker,  34   a particular risk 
in the context of physical and/or cognitive “difference,” as in the examples found 
in Gillett’s article. 

 The disability rights movement has identifi ed signifi cant and problematic 
assumptions regarding disability and impairment made by the nondisabled.  35   
It claims that majoritarian assumptions about the lived experience of disability 
are erroneously informed by the medical model of disability, which construes 
disability as exclusively resulting from physical and mental impairment. In 
contrast, the social model claims that it is not impairment per se that disables 
an individual but, rather, society that inadequately provides for persons with 
disability. Although it is not possible to go into this debate in detail here, two 
aspects of the critique are particularly relevant in this context. First is the claim 
that the medical model is premised on a (discriminatory) normal-abnormal 
dichotomy. 
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 It is claimed that “the normality-abnormality construct is an inherent feature 
of the medical model of disability where disability is perceived as an aberration 
which needs to be removed, corrected or hidden.”  36   On this basis, the disability 
rights movement challenges any best-interests decisions based on an assumed 
imperative to normalize what is considered by the mainstream as “abnormal,” or 
“transgressively embodied,” or simply “other.”  37   An inherent bias toward normal-
izing difference that is based on contestable assumptions regarding the lived expe-
rience of “differently” constituted human beings should clearly be a concern for 
the law. However, this article suggests that this does not pose a fatal challenge  if  
those assumptions are expressly identifi ed and openly scrutinized—as they often 
are in the disability studies, ethics, and legal literature. 

 Assumptions regarding anomalous embodiment are rife in the context of the exam-
ples provided by Gillett—yet it is not hard to also fi nd accounts that challenge them. 
For example, the assumption that being conjoined is always an unqualifi ed harm is 
disputed in the literature.  38   Similarly, the “full” Ashley treatment (involving radical 
medical and surgical interventions) has also been denounced by many of the disabil-
ity rights community for breaching Ashley’s “inherent” right to dignity based on con-
testable assumptions.  39   Ouellette quotes one disability rights advocate who claims:

  This is the denial of a child’s basic right as a human being to be free from 
the unwarranted and unnecessary manipulation of [her] basic biological 
functions merely to satisfy the needs of a third party. . . . Children with 
severe developmental disabilities are, fi rst and foremost, human beings. 
The manipulation of a child’s physical development relegates those 
receiving such treatment to a less than human category.  40    

  It has also been claimed that the Ashley treatment was informed by erroneous 
assumptions regarding disability and womanhood. Malhotra and Neufeld, who 
consider the Ashley treatment from a feminist and critical disability perspective, 
argue that “[t]he double oppression of being both a woman and disabled places 
Ashley in a situation in which her inability to perform the ‘natural’ function of a 
woman, bearing and raising children, means that her body is managed or disci-
plined in a more invasive and permanent manner than most women experience.”  41   
Ethicist George Dvorsky provided a startling example of such reasoning. He 
responded to criticisms of the Ashley treatment by famously stating on an ethics 
blog that “the estrogen treatment is not what is grotesque here. Rather, it is the 
prospect of having a full-grown and fertile woman endowed with the mind of 
a baby.”  42   Such a problematic claim (which he has since acknowledged himself) 
sends a message regarding “anomalous” embodiment that many in the disability 
rights community rightly take issue with. It implies a value judgment that the 
individual is fl awed simply because she does not conform to normal female embodi-
ment and function, rather than focusing on a robust assessment of the best inter-
ests of the individual as informed by a critical assessment of the relevant claim 
rights, evidence regarding her lived experience of disability, and open-future/
future-agent considerations. 

 Gillett suggests that a “principle of psychosomatic harmony” may assist when 
making best-interests determinations. Although this is an appealing concept, unless 
it is adequately interrogated in each particular case, it could also become a tool 
for smuggling in majoritarian ideas of normalcy. Arguably, close scrutiny of the 
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objective underlying such requests for treatment is crucial. If it cloaks a view that 
treatment is necessary to “normalize” a child’s “transgressive” embodiment and 
thereby avoid her becoming a “girl/woman” or a “child in a woman’s body,” it is 
premised on discriminatory and offensive sentiment (although intervention could 
still be in that individual’s best interests based on alternative reasoning). To the 
extent that any decision is solely informed by discriminatory reasoning, the inter-
vention would, morally speaking, constitute an abuse of power. In contrast, if best-
interests reasoning is based on a robust assessment of the actual child’s welfare and 
experiential interests and is not negated by open-future/future-agent considerations, 
such as opportunities gained by the child reaching his or her full growth potential 
or retention of fertility, no rights or abuse-of-power issues should arise. 

 A second important aspect of the disability rights movement’s manifesto chal-
lenges what it claims is the “disabling” effect of inadequate social support for 
those with disabilities and their families. Consequently, a related critique of the 
best-interests analysis is the risk of judicial deference to clinical opinions that are 
solely informed by the medical model of disability. Beverly Clough argues that 
“while procedural protection [under the UNCRPD] entails an assessment of the 
individual’s best interests, it is not necessarily clear that this will be undertaken in 
a way which adequately scrutinises the way in which the social environment may 
be augmented to enable liberty, or that best interests assessments can give effect to 
the changes necessary to enable this.”  43   This is an extremely important political 
point, although it does not appear to have signifi cant traction in the context of the 
Ashley treatment. In an article in this issue, Kerruish examines parental and carer 
narratives both in support of and against the Ashley treatment. It is clear that 
additional social support would not alter the perspectives of many parents who 
support the Ashley-type treatment. The parental motivations described—such as 
to be able to hold, or nurse, or manually lift their child—are not amenable to social 
interventions such as the provision of hoists for lifting. In fact, parents express a 
desire to avoid mechanical aids because they reduce the one-on-one human contact 
that they and, they believe, their child value. 

 However, a pertinent question is whether, if the family were provided with 
more than adequate social support, the procedure would still be considered to be 
the best outcome for the particular child. If yes, then claims that the parents seek 
the Ashley treatment due to society’s failure to provide families with adequate 
support are simply not persuasive. However, given the future-agent focus of a 
best-interests analysis, a further important question is whether, if that individual 
were eventually cared for outside of the family in the future, the treatment could 
still plausibly be in that person’s best interest, or whether it would result in reduc-
ing meaningful experiences and opportunities. These questions imply that each 
case—rather than receiving a one-size-fi ts-all approach—needs to be informed by 
relevant research on the experiential aspect of disability.  44     

 Best Interests and Indeterminacy 

 A further criticism of the best-interests standard is that it is inherently indeterminate.  45   
Kopelman notes this critique and questions

  whether we can really know what is in people’s best interests. The best-
interests standard . . . seems to suppose we can always agree about what 
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is best, consider all the options, calculate all their benefi ts and harms, and 
pick the alternative that maximizes benefi ts and minimizes harms. . . . 
This is not just a daunting task, but virtually impossible, especially when 
one contemplates the myriad possibilities of the indefi nite future.  46    

  There is no denying that making best-interests determinations may be extremely 
diffi cult—nevertheless, decisions must be made. What is important is that the rel-
evant issues are conscientiously traversed, so that any decision is based on fi rst 
principles—such as equal respect, facilitating a life lived well, and not unduly 
limiting possible future opportunities (including simple experiential pleasures)—
from the perspective of the person at the center of the decision.   

 Best Interests as Individualistic: Relational Critique 

 Another challenge made to the best-interests standard is that it is overly individu-
alistic and fails to account for other relevant interests.  47   Relational theory in par-
ticular challenges an individualistic approach to assessing best interests. 

 Relational theorists counter what they consider is the abstract “dominant liberal 
individualist” conception of the self by claiming that an individual is “socially con-
nected, interdependent, socially encumbered, emotional, relationally constructed, 
socially constituted, and embodied.”  48   Herring explains that a relational perspective 
challenges an individualistic best-interests account because it “imagines that we can 
consider the welfare/best interests of a CLC [child or person lacking capacity] in 
isolation from those in a caring relationship with her.”  49   He argues for a more 
nuanced, relationship-based approach to welfare and best interests, stating:

  To see CLC’s interests outside their relationship with their carers could 
be said to be artifi cial and as excluding much of what is of value to CLC. 
Similarly, to view the interests of the carer without accounting for the 
interests of the CLC is to exclude many important issues. Relationship-
based welfare/best interests allows for a clear focus on the CLC’s past, 
on-going and future relationships.  50    

  A relational account suggests that when determining best interests, an individual’s 
lived experience and future prospects should include consideration of the views of 
the guardians/carers who are directly involved in that person’s network of care.  51   
This particular argument is not a critique as such but, rather, an argument for 
extending the views and interests considered beyond those of the primary individ-
ual to those immediately connected to the individual at the heart of the decision. 
Although responding to this account in detail is beyond the scope of this article, 
what may be claimed is that the perspectives of relevant others should not be simply 
dismissed as mere self-interest. However, an important qualifi er is that the weight 
ascribed to such views should be dependent on the “quality of the caring relation-
ship” in order to ensure that the best interests determination ultimately remains a 
patient-centred one.  52      

 Conclusion 

 This article makes several claims in the context of minors and contested medical treat-
ment. First, it claims that rights and best interests are not necessarily dichotomous 
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but should be symbiotic. This argument is premised on the gradualist approach 
to rights articulated by Samantha Brennan, whereby the nature of the rights holder 
in question determines whether rights should protect interests or choices. To the 
extent that the rights holder is unable to make his or her own choices, as in the case 
of young minors or the severely cognitively impaired, rights should protect his or 
her interests. If that is accepted, then it was argued that rights reasoning might help-
fully inform, but will not supplant, a best-interests analysis in such cases. However, 
given the importance best-interests reasoning assumes on this account, the creden-
tials of best interests as the appropriate legal standard were interrogated. It was 
suggested that, although critiques of best interests should be heeded to improve 
judicial use of the concept, it would be unwise to jettison the concept.  53   

 Clearly, claim rights such as those contained in the UNCRC or the UNCRPD 
signal the importance of the interest being promoted or protected. Arguably, a best-
interests approach is concerned with the broader issue of what will make a par-
ticular person’s life  go best . On this account, best-interests and rights analyses 
should be coherent, and rights should not be elevated above best interests, other-
wise we risk rights (such as the right to found a family or to bodily integrity) 
becoming a mere mantra. Arguably, rights are empty if a decision is based on an 
uncritical upholding of an abstract right made at the expense of a thorough con-
sideration of how an individual experiences day-to-day life, and what might make 
his or her life go best. 

 However, this claim is subject to important qualifi cations. While justifying the 
use of best interests as the appropriate legal standard in the context of minors, 
various critiques have challenged ideological biases in decisionmaking or, alterna-
tively, have suggested that we should reformulate best interests. These critiques 
signal that a deeper analysis of the concept of best interests is necessary. They also 
reinforce the idea that the process and the adequacy of our reasoning are vital factors 
in best-interest determinations. 

 This analysis recommends a taxonomy, or road, map for judicial reasoning. 
First, when determining best interests, a range of evidence—medical, familial, 
and social—should be adduced. There is an obligation when analyzing this 
evidence to identify and test any potential assumptions regarding the lived expe-
rience of the person whose best interests are being considered, ideally with refer-
ence to the relevant critical literature. Clearly, a court may need assistance in 
this regard, and where a decision is likely to impact public policy, courts should 
consider using amicus curiae briefs to facilitate decisionmaking.  54   Exploring 
relevant rights-based arguments is also vital, but rights reasoning must be inter-
preted in the context of informing the question as to what is in that person’s best 
interests. Further, it is axiomatic that any analysis of best interests should be 
child centered and should be informed by open-future/future-agent consider-
ations. Ultimately, demonstrating respect for the individual—which is, after 
all, the common value underlying rights and best-interests principles—will best 
be achieved when the process of decisionmaking is informed, self-critical, and 
substantively robust.     
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