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There are few legal protections for consumers 
facing out-of-network air ambulance bills, a 
type of surprise medical bill posing a serious 

and growing financial threat to patients. The vast 
majority of air ambulance transports are out-of-net-
work, and prices are high and continuing to rise.

Journalists have repeatedly reported on shocking 
out-of-network air ambulance bills in order to shine 
a light on the problem. Out-of-network air ambu-
lance bills often affect consumers in rural areas who 
may need air transport to reach remote hospitals in 
an emergency, but they also can affect patients who 
need rapid transport between hospital facilities. For 
example, Sonna Anderson, a 60-year-old judge from 
Bismark, North Dakota, was thrown from her horse, 
hit her head, and broke her ribs. Despite protesting 
that she did not believe that an air ambulance was 
necessary, she was flown by Valley Med Flight to a 
hospital and charged $54,727. Valley Med Flight was 
not in-network with Anderson’s health plan, which 
paid $13,698, leaving Anderson with a $41,029 bill.1 
In another case, Jessica and Adam Tosh’s infant son, 
James, was transported by Life Flight from the neona-
tal intensive care unit at a hospital in Oregon to Seat-
tle Children’s Hospital, where James ultimately passed 
away. Life Flight, who was out-of-network with the 
Tosh’s insurance plan, billed the Tosh family $49,000, 
and though insurance paid $15,000, the Tosh family 
personally owed the $34,000 balance.2 

These reports illustrate the financial toll of out-
of-network air ambulance bills on patients and their 
families and highlight several common features of the 
problem. Consumers receive out-of-network air ambu-
lance bills when they receive transport services from 
an air ambulance provider who is not a participating 
provider in the consumer’s insurance network. When 
the service is delivered out-of-network, the air ambu-
lance provider bills its full, undiscounted charges to 
the consumer’s insurer. Consumers’ health insurance 
plans are not obligated to pay the out-of-network air 
ambulance charges. Even if the patient’s health plan 
pays a part of the bill, an out-of-network air ambu-
lance provider may bill the patient for the difference 
between the provider’s full charges and the amount 
paid by the patient’s insurance plan, an industry prac-
tice known as “balance billing.” Consumers are then 
left with a substantial surprise medical bill. Although 
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Medicare and Medicaid prohibit balance billing, there 
is no such protection for privately insured patients. 

If a privately insured patient needs air ambulance 
transport, the risk of receiving an out-of-network 
ride and a surprise medical bill is exceedingly high. 
In a study of 2014 to 2017 Health Care Cost Institute 
data covering three national insurers, Fuse Brown and 
colleagues estimated that among privately insured 
patients, more than three-quarters of air ambulance 
transports are out-of-network with the patient’s health 
insurance plan.3 And 40% of privately insured air 
ambulance patients are at risk of receiving a balance 
bill for an out-of-network transport, averaging nearly 
$20,000.4 The reason the prevalence of potential bal-
ance bills was not higher (40% of air ambulance trans-

ports resulted in potential balance bills despite that 
77% that were out-of-network) was that insurance 
companies paid the out-of-network air ambulance 
providers’ full, billed charges 48% of the time to pro-
tect their members from balance bills. Another study 
by Chhabra and colleagues based on data from one 
large national insurer estimated that 73% of privately 
insured patients who received air ambulance services 
between 2013 and 2017 were at risk of receiving a sur-
prise medical bill, and the median surprise bill was 
$21,698.5

Out-of-network air ambulance bills are driven by the 
same market failures as surprise medical bills in other 
emergency contexts. In an emergency, the patient is 
unable to negotiate the price, choose an in-network 
provider, or decline the service. Patients are unable to 
avoid out-of-network providers in an emergency, and 
insurers are unable to steer patients to in-network air 
ambulance providers. The ability to balance bill also 
distorts the prices paid by private payers.6 It means 
that there is no incentive for air ambulance companies 

to go in-network because they will not gain more ser-
vice volume and will be paid more if they stay out-of-
network. But even when they do contract with payers, 
the in-network rates are quite high with only modest 
discounts off of charges.7 The private market has not 
disciplined prices or supply of air ambulance services, 
and it has failed to create incentives for air ambulance 
providers to contract with health plans, which would 
protect patients from surprise balance billing. 

The air ambulance industry has been changing as 
well. Despite relatively low demand, there has been a 
marked increase in the number of air ambulance bases 
in recent years.8 As a result, the cost-per-transport 
has increased, leading to commercial price increases. 
Median air ambulance charges doubled from about 

$15,000 to $30,000 between 2010 and 
2014.9 Average total charges and in-
network amounts paid to air ambulance 
providers by health insurers grew 28% 
between 2014 and 2017.10 Air ambulance 
charges, which are the provider’s list 
prices before any discounts, were 4.1 to 
9.5 times greater than Medicare rates in 
2016, and the ratio of charges to Medi-
care rates increased 46 to 61% between 
2012 and 2016.11 

These market failures require regu-
latory intervention, and it follows that 
states should serve that regulatory func-
tion with their traditional experience 
and authority over health insurance and 
health care providers. Several states have 
tried to serve that regulatory function. To 

an even greater extent than ordinary surprise medical 
bills, however, states are unable to shield consumers 
from out-of-network air ambulance bills. Unlike other 
health care providers, air ambulances are considered 
air carriers under the federal Airline Deregulation 
Act (ADA), and courts have declared that most state 
efforts to protect consumers from out-of-network air 
ambulance bills are preempted by ADA. The Act’s 
sweeping preemption clause makes a federal solution 
particularly necessary for surprise medical bills from 
air ambulances. Yet, congressional inaction and politi-
cal stalemates force states to push forward with novel 
approaches to protect their residents from surprise 
out-of-network air ambulance bills.

Having separately written about what federal poli-
cies Congress should pursue,12 this article focuses on 
what states can do to protect consumers from out-
of-network air ambulance bills. Part I canvasses the 
existing legal landscape for state efforts to regulate 
air ambulance billing practices. Part II then explores 
possible state approaches to curtail out-of-network air 

Sonna Anderson, a 60-year-old judge from 
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ambulance bills that could evade federal preemption 
by the ADA. These state solutions include: (1) estab-
lishing a public or nonprofit air ambulance service to 
compete with for-profit providers; (2) prohibiting bal-
ance billing by air ambulance providers; and (3) regu-
lating dubious air ambulance membership programs. 

I. Existing Legal Landscape for Air 
Ambulance Regulation
A. Federal Law
In 1978, Congress passed the Airline Deregulation 
Act (ADA),13 which contained an express preemption 
clause that prohibits the enactment and enforcement 
of any state regulation “related to a price, route, or ser-
vice of an air carrier.”14 The ADA successfully dereg-
ulated the airline industry for competitive market 
forces to improve efficiency and innovation and reduce 
commercial fares. The ADA has been interpreted to 
apply also to air ambulance carriers.15 To be sure, not 
everyone agrees with this interpretation.16 However, 
in the case of air ambulances, the demand for services 
are inelastic and not subject to typical market forces 
because, as previously illustrated, patients cannot pre-
dict their need for the services nor make choices about 
which air ambulance services or providers to use in an 
emergency situation. Thus, air ambulance providers 
have been able to increase prices with little market 
constraint or transparency.17

Since the ADA’s enactment, states have repeatedly, 
through creative legislation, attempted to quell the 
exorbitant charges their citizens face. Yet, courts gen-
erally find such state regulations preempted under 
the ADA’s broad and sweeping “related to” language. 
The Supreme Court stated that “relating to” can be 
interpreted to mean having a “connection with,” “ref-
erence to,” or an “effect [that] is only indirect” on air-
line rates, routes, or services, or even having consistent 
statutory purpose as the ADA.18 The preemption clause 
“displace[s] all state laws that fall within its sphere …”19

A narrow, potential statutory save that states could 
invoke is through reverse preemption under the 
McCarran-Ferguson Act. McCarran-Ferguson’s enact-
ment assured states’ “preeminent role” in regulating 
the insurance industry.20 If a state law’s purpose is to 
regulate the “business of insurance,”21 non-insurance-
related federal statutes, like the ADA, would not pre-
empt the state law.22 However, the McCarran-Fergu-
son Act has rarely provided a winning outcome for the 
states.23 

Furthermore, even if state insurance regulation is 
a potential avenue to protect consumers from out-
of-network air ambulance bills under the McCarran-
Ferguson Act, the reach of such regulation is limited 
by another federal statute, the Employee Retirement 

Income Security Act of 1974 (ERISA). ERISA itself 
broadly preempts state laws that relate to employee 
benefit plans.24 In particular, states are unable to apply 
their insurance regulations to self-funded employee 
health benefit plans under ERISA, which cover more 
than 60% of those with employer-based coverage.25 
The practical consequence is that if a state law regu-
lates health insurance plans (e.g., by requiring them 
to hold members harmless from out-of-network bal-
ance bills), these requirements will not apply to self-
funded, employer-based plans or their members.

With this framework of legal obstacles in mind, 
the next section discusses how states have sought 
to address out-of-network air ambulance bills with 
innovative legislation and how the McCarran Fergu-
son Act has seldom saved such legislation from ADA 
preemption. 

B. Attempted State Regulation of Air Ambulances
States have attempted to regulate air ambulance bill-
ing through a variety of different legislative strate-
gies, such as licensing, workers compensation plan 
fees schedules, and even preferred call lists. However, 
these legislative attempts have largely been unsuccess-
ful after air ambulance companies have challenged 
them in court as preempted by the ADA.

1. licensing and certificate of need laws
Early attempts of state air ambulance regulation came 
under state licensure and certificate of need (CON) 
laws. In the context of other health care services, CON 
laws are state regulatory procedures to approve the 
establishment or expansion of a facility or service line 
in a particular area. CON laws aim to limit the creation 
of duplicative services and excess health care facili-
ties, which could lead to overutilization of services 
and increased costs. State licensure and CON require-
ments can provide the state with regulatory oversight 
of the entry and supply of health care services, includ-
ing the ability to condition approval on the provider’s 
compliance with state requirements. Thus, early air 
ambulance regulation required air ambulances to 
apply for state approval before providing in-state ser-
vices.26 Federal and state courts ruled that the ADA 
preempted state laws requiring air ambulances to 
obtain a license or CON.27 The courts reasoned that 
the purpose of a licensing or CON law directly con-
travened the “pro-competition” goal underlying the 
ADA because it placed gate-keeping control in state 
hands,28 impacting air ambulance provider rates, 
routes, and services.29

Some state attorneys general across the country 
capitulated and recommended revision of their state 
CON laws to exclude air ambulance services.30 The 
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U.S. Department of Transportation issued guidelines 
on CON laws in 2015, taking the position that appli-
cation of state CON laws to air ambulances would be 
invalid because they “could be used by a state to erect 
economic barriers to entry into the air ambulance 
market.”31

2. workers’ compensation fee schedules
Several states opted to establish reimbursement caps 
for air ambulance services through state-regulated 
workers’ compensation fee schedules.32 Workers’ com-
pensation plans rarely have contracts with providers, 
so statutory or regulatory fee schedules establish the 
payment rates to protect the plan and injured worker 
from having to pay full charges. State workers’ com-
pensation regulations require providers to accept the 
fee schedule rates as payment in full, which precludes 
balance billing or seeking full charges from the plan. 
The air ambulance industry challenged these laws 
under the ADA preemption framework. Courts have 
held that application of state workers’ compensation 
fee schedules to air ambulances regulate air carriers’ 
prices and are thus preempted. A recent split among 
courts has emerged, however, opening the possibility 
that not all workers’ compensation rules will be pre-
empted by the ADA.

Texas’s workers’ compensation laws limit payment 
to out-of-network providers, including air ambu-
lances, to “fair and reasonable” reimbursements rates 
and prohibit patient balance billing.33 Two different 
challenges in state and federal courts have yielded 
different results. In Texas Mutual Ins. Co. v. PHI 
Air Medical, the Texas Supreme Court, which is not 
bound by lower federal court rulings, held that the 
ADA does not preempt application of the state’s work-
ers compensation reimbursement limits to air ambu-
lance providers.34 The court reasoned that, under 
Texas compensation laws, out-of-network air ambu-
lance reimbursement was not set by any mandated fee 
schedule, but was limited to a “fair and reasonable” 
amount35 The court found that the fair and reason-
able reimbursement standard was not preempted by 
the ADA without evidence such a standard imposed 
“a significant effect on its prices” as the air ambulance 
provider had claimed.36

However, in parallel federal court litigation, the 
federal district court in Air Evac EMS, Inc. v. Sulli-
van held that the reimbursement structure effectively 
restricted the amount paid to air ambulances, so the 
court found the reimbursement structure preempted 
by the ADA as an impermissible regulation of prices.37 
Additionally, the court found that McCarran-Fergu-
son’s reverse preemption was inapplicable because, 
although constraining third-party costs “may well 

inure benefit of policyholders,” the constraints are not 
regulating the business of insurance since a third-par-
ty’s rate is “not an integral part of the policy relation-
ship between the insurer and the insured.”38 An appeal 
of the Air Evac case is pending before the Fifth Cir-
cuit, which is not bound by the Texas Supreme Court’s 
interpretation of the ADA. If the Fifth Circuit affirms, 
two different interpretations would persist between 
the federal and state courts in Texas.

Fee schedules mandated by workers’ compensa-
tion laws in California,39 Kansas,40 North Dakota,41 
West Virginia,42 and Wyoming43 have been preempted 
by the ADA. Nevertheless, some fee-setting work-
ers’ compensation laws remain on the books with no 
challenge from the air ambulance industry, includ-
ing in Alabama,44 Alaska,45 Georgia,46 Hawaii,47 Illi-
nois,48 Tennessee,49 and the District of Columbia.50 It 
is unclear whether these laws are being enforced and 
why they have not been challenged. 

3. preferred call lists
One of the more innovative approaches taken, albeit 
unsuccessfully, was North Dakota’s 2015 House Bill 
1255, which created primary and secondary lists of 
emergency air ambulance service operators.51 To be on 
the preferred list, the statute required air ambulances 
to enroll as participating providers with in-state health 
insurers “who collectively [held] at least seventy-five 
percent of the health insurance coverage in the state . . 
. .”52 The department of health would distribute these 
lists to emergency medical service (EMS) personnel 
and dispatch, who upon receiving an air ambulance 
request would call a primary list provider before call-
ing a secondary list provider.53

Additionally, North Dakota’s law included a trans-
parency provision, requiring air ambulance providers 
to provide their fee schedules upon request from the 
department of health or potential patient.54 The depart-
ment would compile and distribute this information to 
assist patients in making informed decisions.55 

The federal district court in Valley Med Flight v. 
Dwelle found that North Dakota’s air ambulance pre-
ferred call list and transparency provisions were pre-
empted by the ADA due to its “clear and significant” 
impact on air ambulance prices and services.56 The 
court reasoned that requiring providers to contract 
with certain insurers who held majority market share 
effectively “place[d] primary bargaining power for [] 
pricing” into the hands of the insurer, particularly Blue 
Cross Blue Shield, the state’s largest insurer with more 
than fifty percent of the market.57 The court went on 
to observe that providers not on the primary list would 
receive fewer calls on the secondary list, impacting 
their prices and services, and the mandated disclosure 
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of air ambulance’s fee schedules upon request affected 
their prices and bargaining power in the market.58 The 
court concluded the law was “clearly preempted” by 
the ADA.59

4. prohibition on patient balance billing
North Dakota, along with Texas, New Mexico, and 
Montana, also tried prohibiting air ambulances from 
balance billing patients in specified emergency situa-
tions. Only New Mexico’s and Montana’s regulations 
remain intact.60 

North Dakota passed Senate Bill 2231 in 2017,61 
requiring insurers to pay for out-of-network air ambu-
lance transports at the average of the insurer’s in-net-
work rates for air ambulance providers in the state.62 
The statute provided that such payment would be 
deemed full and final payment by the covered person 
for the transport, the acceptance of which would elim-
inate the opportunity to balance bill the individual.63 
The court in Guardian Flight, LLC v. Godfread found 
this section preempted by the ADA because it sought 
to cap air ambulance prices at a “state-mandated rate 
[with] no balance billing permitted.”64

Unlike North Dakota’s law, New Mexico and Mon-
tana’s laws did not prescribe a fee schedule or cap the 
amounts to resolve out-of-network air ambulance 
claims. Montana’s law has not been challenged, so it is 
discussed in Part III below. New Mexico’s law requires 
health plans to hold their enrollees harmless from the 
additional costs of receiving out-of-network emer-
gency services.65 When the Office of Superintendent 
of Insurance (OSI) opined in 2017 that these require-
ments prohibit balance billing by air ambulances, the 
air ambulance company PHI initiated a legal chal-
lenge. However, the federal district court dismissed 
the complaint in 2018 for lack of standing, noting that 
it was unclear whether PHI had failed to establish 
that OSI had caused its injury.66 Even if the provider 
could not balance bill the patient, the court noted it 
was unclear whether the health plan was responsible 
for the provider’s full charges or whether OSI could 
enforce the balance billing prohibition.67 The New 
Mexico case leaves many unanswered questions about 
the enforceability and scope of the state’s attempt to 
protect patients from out-of-network air ambulance 
bills. It also illustrates that a naked balance billing 
prohibition without a mechanism to determine out-
of-network rates may provide some relief to individu-
als, but if the health plan simply ends up paying the 
full costs of out-of-network air ambulance transports, 
that result could increase premium costs for all plan 
members.

5. wyoming’s medicaid waiver
In a novel approach to reduce out-of-network air 
ambulance bills, Wyoming sought to treat air ambu-
lances like a public utility via a Medicaid Section 1115 
waiver.68 Under the waiver, Wyoming proposed to 
provide all air ambulance services in the state under 
its Medicaid program. The state would determine 
the needed coverage for the entire population, reduce 
the number of air ambulance bases, and strategi-
cally locate them to even out access.69 A network of 
air ambulance providers would be formed through a 
competitive bidding process, and a central call cen-
ter would dispatch transport requests to the network 
providers.70 Network providers would be paid via peri-
odic flat payments, rather than on a per-service basis. 
For privately insured patients, the state would recoup 
costs from insurance companies under its Medicaid 
“pay-and-chase” authority.71 Patients’ cost-sharing 
responsibilities would be capped at the lesser of two 
percent of the patient’s income or $5,000.72

In January 2020, the Centers for Medicare and 
Medicaid Services (CMS) rejected Wyoming’s air 
ambulance 1115 waiver application.73 CMS said the 
waiver did not “align with the core objectives of Med-
icaid and of section 1115.”74 Also, using section 1115(a) 
to circumvent other federal statutes like the ADA was 
not an “intended use of [its] authority.”75 Although 
Wyoming’s waiver application foundered, the model 
drew national attention and made a powerful policy 
argument in favor of allocating air ambulance ser-
vices like a public utility, particularly given the per-
vasive market failures in the industry.76 Yet it remains 
unclear whether a state could practically convert air 
ambulance services to a public utility model within 
the constraints of ADA preemption. 

II. State Solutions for Out-Of-Network Air 
Ambulance Bills 
Although ADA preemption has invalidated most state 
attempts to regulate the air ambulance industry, some 
state models survive. These state efforts fall into three 
categories: (a) the establishment of a public or non-
profit air ambulance service; (b) the prohibition of 
balance billing without an out-of-network payment 
benchmark or fee schedule; and (c) the regulation of 
air ambulance “membership plans.” Though they have 
evaded challenge from the air ambulance industry, 
there are limits to the effectiveness of these state laws 
at controlling rising air ambulance prices and shield-
ing consumers from out-of-network bills. Neverthe-
less, if a federal solution fails to pass, states may be 
interested in pursuing even limited measures to com-
bat out-of-network air ambulance bills. 
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A. Public or Nonprofit Air Ambulance Service
Establishing public or nonprofit air ambulance ser-
vices may be a successful way for states to protect con-
sumers from large out-of-network air ambulance bills. 
In Maryland, a public air ambulance service formed 
after a mid-1900’s helicopter donation, and in Maine, 
a nonprofit air ambulance company is the sole pro-
vider in the second-most rural state in the nation.

1. maryland’s public air ambulance service
One model is for the state or a political subdivision to 
operate a public air ambulance service via its emer-
gency management system (EMS), police, or highway 
patrol. The Maryland State Police Aviation Command 
has been in operation since its founding in 1954 when 
it received its first helicopter donation.77 The Avia-
tion Command comprises one of four divisions of the 
Maryland State Police’s Support Services Bureau and 
is funded by taxes on motor vehicle registrations — 
no user of the air ambulances services are billed for 
the costs.78 The Aviation Command incorporates air 
ambulance services into its EMS and provides all of 
the state’s air ambulance transports originating at 
a remote site, such as a vehicle crash, in the woods, 
or anywhere that does not involve transport from a 
health care facility. Maryland EMS maintains and dis-
patches an Aviation Command air ambulance directly 
to any remote-site air ambulance pickup.79 

Despite the relative effectiveness of Maryland’s 
public air ambulance service at protecting residents 
from exorbitant bills if their air transport originates at 
remote sites, the scope of the service does not cover air 
ambulance transport between health facilities, which 
typically accounts for nearly half of all air ambulance 
transports.80 These inter-facility transports in Mary-
land are provided by private air ambulance carriers 
and suffer from the same pricing and billing problems 
as elsewhere.

The idiosyncratic nature of the creation of the 
Maryland Aviation Command — prompted by a 1954 
helicopter donation to the police force — may explain 
why other states do not have similar operating models. 
Although Maryland’s Aviation Command has grown 
organically and seemingly successfully, states with a 
crowded market of private air ambulance companies 
may not enjoy the same luxury.

Despite its unique history, a public air ambulance 
service like the Maryland Aviation Command could 
be a practical and legal state solution to preventing 
out of network air ambulance bills. Nothing in the 
ADA prevents a state from entering the market to 
provide air ambulance services directly. The operat-
ing terms adopted for the state’s own public air ambu-
lance service — funding, dispatch, fee schedules, bill-

ing practices, etc. — would not apply to any private air 
ambulance providers and thus would not constitute 
state regulation “related to a price, route, or service 
of an air carrier.”81 Allowing a public provider to enter 
the market and compete with private carriers may 
indirectly affect their prices, routes, or services. But 
the ADA’s purpose was to promote competition, so a 
public carrier’s competitive effect on other air ambu-
lance providers in the market is not a state regula-
tion of private air carriers and thus should not be pre-
empted by the ADA. 

2. maine — nonprofit, hospital-based air 
ambulance service 
LifeFlight of Maine, a nonprofit service jointly oper-
ated with two Maine healthcare systems, Northern 
Light Health and Central Maine Healthcare Corpo-
ration, is the sole licensed air ambulance provider in 
the state.82 As the nation’s second-most rural state by 
population density, Maine has a steady demand for 
remote transport services, and LifeFlight provides 
services to Maine residents with three rotary-wing 
air ambulances and one fixed-wing air ambulance.83 
LifeFlight’s services are dispatched upon a physician’s 
request when the patient needs transport between 
health facilities or a request by local EMS personnel 
when the patient needs transport from the accident 
scene or remote location.84

As a nonprofit organization jointly operated by two 
Maine healthcare systems, LifeFlight falls outside the 
reach of the ADA’s preemption provision, which only 
applies to regulations by “a State, a political subdivi-
sion of a State, or a political authority of at least two 
States.”85 Maine’s example offers another possibility 
for states to address the problem of out-of-network 
air ambulance billing: enlist the help of the state’s 
large hospital systems. The nonprofit, hospital-based 
air ambulance model may be harder to replicate in 
a market more saturated by incumbent private air 
ambulance providers. Nonetheless, a hospital-based, 
nonprofit model can compete with these private oper-
ators, and hospitals could direct service requests, par-
ticularly for interfacility transport, to their affiliated 
air ambulance providers.

While smaller community hospitals might not have 
the resources or the demand to establish their own 
non-profit air ambulance service, large consolidated 
healthcare systems (pervasive in most hospital ser-
vice areas) may possess the resources to operate or 
contract with a hospital-based air ambulance service. 
Smaller independent hospitals that frequently trans-
fer to larger, tertiary hospitals could participate via a 
joint venture or contractual affiliation.
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The state can use its regulatory authority over hos-
pitals to encourage hospitals to enter into arrange-
ments with an air ambulance provider or to encourage 
hospitals to establish their own air ambulance service 
and provide that hospitals must require affiliated air 
ambulance providers to contract with all the health 
plans the hospital does. The ADA should not preempt 
state regulation of hospitals that encourages establish-
ment of nonprofit air ambulance services. Any effects 
on air ambulance prices, routes, or services would 
be the product of private negotiations or the market 
entry of a new nonprofit provider, not a regulatory 
command of the state. 

Finally, a state could consider a model that blends 
Maryland’s and Maine’s approaches, with a public, 
EMS-operated air ambulance service for remote-site 

pickups that can dramatically reduce costs, coupled 
with establishment of a hospital-based model for 
interfacility transports that can reduce out-of-net-
work billing.

B. State Balance Billing Restrictions for Air 
Ambulance
As mentioned above in Part II, states have attempted 
to curtail balance billing and surprise out-of-network 
charges by air ambulances the way they have for ordi-
nary surprise medical bills. Most surprise medical 
billing laws contain two components: (1) a prohibition 
on balance-billing and other consumer protections 
that hold the patient harmless from out-of-network 
bills; and (2) a mechanism to determine how much 
the patient’s health plan owes the out-of-network 
provider.86 Both are necessary: the former protects 
patients from receiving balance bills, and the latter 
constrains out-of-network rates. Without the price 
constraint, health plans often end up paying the pro-

vider’s inflated out-of-network charges, and these costs 
are eventually passed on to consumers in the form of 
higher premiums. In nearly half of out-of-network air 
ambulance transports, the patient’s health plan pays 
the out-of-network air ambulance provider its full 
billed charges, perhaps to shield their members from 
exorbitant balance bills.87 However, ADA preemption 
means that states can only pursue the hold harmless 
provisions, divorced from a regulatory constraint on 
out-of-network charges.

An example is Montana’s Senate Bill 44, which lim-
its air ambulance balance billing via state insurance 
regulation.88 Passed in 2017, SB 44 requires health 
insurers to hold patients harmless from the additional 
costs of out-of-network air ambulance costs and cre-
ates a nonbinding dispute resolution process to deter-

mine the amount the health insurer owes an out-of-
network air ambulance provider.89 Once the insurer 
notifies the air ambulance provider that it will assume 
responsibility for the member’s costs, the air ambu-
lance provider may not balance bill the covered indi-
vidual or seek any additional payments beyond the in-
network cost-sharing amount.90 The hold-harmless 
requirement shifts all excess out-of-network costs to 
the health insurance plan. If the insurer and provider 
disagree on a reimbursement rate, they may engage in 
a nonbinding dispute resolution process to determine 
the fair market value of the services provided before 
seeking a court remedy.91 

Since its passage, officials report that Montana’s leg-
islation resulted in fewer consumer complaints, and 
uncertainty over the law’s effect has encouraged air 
ambulance providers to enter into negotiations with 
insurers.92 To date, no legal challenge has been filed 
against SB 44. It is possible that air ambulance car-
riers are pleased with the result, perhaps indicating 

The California law suggests a potential way forward, however. A state could tie 
something the air ambulance industry wants, such as a Medicaid rate increase, 
to something it would oppose, like a balance-billing prohibition with an out-of-
network benchmark pegged to a multiple of Medicare rates. If an air ambulance 

provider challenges the latter as preempted by the ADA (or fails to comply on 
that basis) then the invalidation of the out-of-network payment standard would 

rescind the Medicaid rate increase provision. This sort of reverse-severability 
clause may allow the state to reach a regulatory détente, with the industry 

voluntarily acquiescing to an otherwise-preemptable regulation by conditioning 
the receipt of a desired rate increase upon acquiescence. 
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insurers are paying close to billed charges in many 
cases. The law does not statutorily prescribe or limit 
the rate the provider is paid, only that negotiations of 
payment proceed without the patient, and thus does 
not implicate the ADA. It is also possible that reverse 
preemption by the McCarran-Ferguson would save 
Montana’s law from ADA preemption because SB 44 
alters the relationship between the insured and the 
insurer by requiring the insurer to take responsibil-
ity in resolving the out-of-network charges. However, 
ERISA preemption limits the applicability of a law 
like Montana’s to fully insured health plans, and those 
individuals with self-funded employer coverage would 
not be protected.93 

In 2019, California passed Assembly Bill 651 to 
extend funding for air ambulance services under the 
state’s Medicaid program and to prohibit balance bill-
ing by air ambulances.94 The Act reauthorized a pen-
alty on vehicle traffic violations to fund a Medi-Cal 
reimbursement increase for air ambulance services.95 
On the consumer protection side, AB 651 prohibits air 
ambulance providers from balance billing patients. 
But unlike California’s broader surprise medical bill-
ing law, which benchmarks out-of-network payments 
to 125% of Medicare rates, AB 651 is silent about the 
mechanism for determining out-of-network rates.96 
The air ambulance industry supported the bill, likely 
because the bill also increased the state’s Medicaid 
reimbursement rates for air ambulances.

The passage of Montana and California’s balance 
billing laws without industry challenge is telling. It 
appears that a naked balance billing prohibition, 
absent any mechanism to constrain out-of-network 
payment amounts from the health insurer, would not 
be preempted by the ADA because it is not a regulation 
that relates to air ambulance rates — it limits who the 
air ambulance company may bill, but not how much.97 
This solution seems a concession to the air ambulance 
industry because it allows the air ambulance provid-
ers to continue to demand, and be paid, their inflated 
out-of-network charges. It provides no incentive for 
air ambulance providers to go in-network or negotiate 
with health plans. But it does protect consumers from 
balance billing, so it is an important half-measure 
even if it does little to control costs. 

The California law suggests a potential way for-
ward, however. A state could tie something the air 
ambulance industry wants, such as a Medicaid rate 
increase, to something it would oppose, like a balance-
billing prohibition with an out-of-network bench-
mark pegged to a multiple of Medicare rates.98 If an 
air ambulance provider challenges the latter as pre-
empted by the ADA (or fails to comply on that basis) 
then the invalidation of the out-of-network payment 

standard would rescind the Medicaid rate increase 
provision. This sort of reverse-severability clause may 
allow the state to reach a regulatory détente, with the 
industry voluntarily acquiescing to an otherwise-pre-
emptable regulation by conditioning the receipt of a 
desired rate increase upon acquiescence. 

C. Regulation of Air Ambulance Membership Plans
Air ambulance providers have also begun marketing 
membership plans to consumers, particularly in rural 
areas, as a protection against the risk of expensive out-
of-pocket costs for emergency transport. States should 
regulate these plans to protect their residents from 
potential consumer abuse. Under such a program, 
“members” pay an annual fee, and in return, the air 
ambulance company will write-off any transport costs 
exceeding the member’s health insurance coverage, 
but only if they receive transport services from their 
membership plan provider. These membership pro-
grams are dubious in value. First, these non-refund-
able and non-transferable memberships do not apply 
to all air ambulance providers, and members have no 
choice of which provider is called or responds during 
their emergency, so their membership program ben-
efits may never be invoked.99 Second, members must 
first exhaust their health insurance claims processes, 
including denials and appeals, before their mem-
bership benefits take effect.100 Lastly, air ambulance 
companies may be marketing membership plans to 
Medicare and Medicaid beneficiaries, who are legally 
protected from balance billing and thus would have no 
need for a membership plan.

Although air ambulance membership plans have 
been marketed as a “safety net,” the contractual and 
practical aspects of these membership programs have 
raised concerns with state insurance officials and poli-
cymakers.101 Hence, states have begun regulating air 
ambulance membership programs, either through a 
strict ban102 or by requiring them to be licensed with 
the state’s insurance department.103 The Department 
of Transportation has opined that the ADA would 
preempt state regulation of subscription or member-
ship programs.104 Yet, in the only challenge brought 
thus far against a state regulation of membership 
programs, the court in Guardian Flight upheld the 
North Dakota law banning air ambulance subscrip-
tion programs.105 The court found that the state could 
ban these subscriptions as a form of insurance because 
they are undisputedly contracts in which members 
pay a fee to the air ambulance provider and the pro-
vider assumes the members’ risk for the enormous bill 
if the catastrophic event happens.106 Their clear aim is 
to spread risk and is thus protected by the McCarran-
Ferguson Act.107 
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Although membership plan regulation does not 
solve the main problem of out-of-network billing, 
these membership programs are rife with consumer 
abuse and have questionable value. States should reg-
ulate these plans, not because it will bring down the 
costs of air ambulance transports, but because con-
sumers need protection against this separate profit-
line peddled by an increasingly unscrupulous industry. 

III. Conclusion
The problem of out-of-network air ambulance bills 
is a particularly pernicious form of surprise medical 
bill. These bills seem particularly unfair due to their 
emergent nature, relative infrequency, and sky-high 
costs. Currently, there are few legal protections for 
consumers facing out-of-network air ambulance bills, 
which make up the large majority of air ambulance 
transports. Despite bold state efforts to curtail air 
ambulance billing practices, most of these state laws 
have been preempted by the federal Airline Deregula-
tion Act. Therefore, a federal solution is ideal. In the 
absence of federal action, states must push forward in 
the meantime with novel approaches. Although they 
may be limited, states have avenues of authority and 
tools that they could use to protect consumers from 
out-of-network air ambulance bills, and they are 
motivated to use what authority they have.
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