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Introduction
On September 7, 2018, the American Bar Associa-
tion (ABA) Standing Committee concluded that U.S.
Supreme Court nominee Judge Brett Kavanaugh met
“the highest standards of integrity, professional com-
petence, and judicial temperament.” Yet, subsequent
Senate confirmation hearings, punctuated by sexual
assault allegations by Dr. Christine Blasey Ford (and
others), revealed a vastly different character. In the
midst of the ¥MeToo era, the politicized hearings
prompted immediate reactions. The ABA reopened
evaluation of Judge Kavanaugh. The Senate requested
the President to allow a limited FBI investigation of
sexual assault allegations.2 Thousands of law profes-
sors opined in a published letter that Judge Kavanaugh
“displayed a lack of judicial temperament...disqualify-
ing for any court, and certainly [the Supreme Court].”
Justice Kavanaugh’s eventual confirmation via a
narrow Senate majority vote on October 6, 2018 may
have lasting repercussions on national health laws and
policies. His originalist jurisprudence disfavors public
health principles and efforts. His antagonistic remarks
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during the hearings underscored the divisive nature
of American politics* and tarnished the independent
spirit of the judicial branch. As discussed below, Jus-
tice Kavanaugh’s character, holdings, and scholarship
raise substantial concerns over core principles impact-
ing the public’s health.

Kavanaugh and Constitutional
Interpretation

Justice Kavanaugh’s ascension to the Supreme Court
implicates a complex series of constitutional issues at
the heart of modern jurisprudence and principles of
health justice. Replacing an occasional swing voter,
Justice Kennedy, on an otherwise split Court, Justice
Kavanaugh'’s originalist and textualist perspectives are
expected to lean decidedly conservative. As a judge
on the D.C. Court of Appeals, he regularly supported
big business by condemning broad interpretations of
Constitutional structural and rights-based principles.
He cohesively tied separation of powers principles
with promotion of liberty as a way to limit governmen-
tal powers while enhancing Presidential authorities.
Claiming to assess laws akin to how an umpire calls
pitches, Judge Kavanaugh reversed dozens of federal
agency public health and environmental regulations
while on the D.C. Circuit.

From a public health point of view, his jurisprudence
and scholarship are alarming. Years ago Justice Kava-
naugh argued that the Affordable Care Act (ACA)’s
individual mandate exceeded Congress’s powers.” His
position was later adopted in part by the U.S. Supreme
Court in National Federal of Independent Business .
Sebelius® although the Court ultimately justified the
mandate via Congress’ tax power. Subsequently, Con-
gress eliminated the penalty underlying the mandate
via the Tax Cuts and Jobs Act of 2017.9 This legislative
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development led a federal district court to invalidate
the entire ACA in Texas v. United States (2018).1° Fol-
lowing review by the Fifth Circuit Court of Appeals,
this case is likely to reach the Supreme Court for a
final decision in 2020.

Justice Kavanaugh is an advocate of Second
Amendment rights to possess and use firearms, sug-
gesting that access to semiautomatic weapons out-
weighs community safety.”! His views are reflected
in a 2010 dissenting opinion in Heller v. District of
Columbia (following the Supreme Court’s 2008 deci-
sion upholding Second Amendment rights in Heller
D). Judge Kavanaugh advocated for a higher standard
(beyond intermediate scrutiny) to assess the consti-
tutionality of state or local gun violence prevention
laws. During his initial confirmation hearings, Justice

Should the Supreme Court be inclined to restrict
delegated executive agency authority in a series of
forthcoming cases, the ability of agencies to imple-
ment legislation dependent on substantial regulatory
actions may be significantly weakened. For example,
Congress relied on Chevron deference in allocating
considerable regulatory authority to executive agen-
cies to clarify ACA provisions. Additional federal laws
heavily implemented via executive agencies include
the Clean Air Act, Clean Water Act, and multiple civil
and human rights laws.

Uncertain Future of Access to Reproductive

Health Services

Advocates for reproductive rights and women’s health

are concerned about Justice Kavanaugh’s appoint-
ment to the Court. His judicial opinions,

His originalist jurisprudence disfavors

public health principles and efforts. His
antagonistic remarks during the hearings
underscored the divisive nature of American
politics and tarnished the independent spirit
of the judicial branch...Justice Kavanaugh’s
character, holdings, and scholarship raise
substantial concerns over core principles

impacting the public’s health.

writings, and speeches strongly indicate
that he will join its conservative wing and
diminish women’s rights to reproductive
health services. Justice Kavanaugh has
previously proffered conflicting state-
ments and holdings on whether Roe v.
Wade, the 1973 Supreme Court decision
legalizing abortions, is settled law.

In Garza v. Hargan (2017), an undoc-
umented immigrant teenager detained
in a federal facility in Texas was denied
permission to leave custody and obtain
an abortion.’® A federal district court
ordered the government to stop inter-

Kavanaugh followed protocol and refused to comment
on reproductive rights issues. However, in prior cases
and scholarship, noted below, he expressed significant
unease over women’s continued access to “unenumer-
ated rights” to abortions.’

Impacts on Public Health Administrative
Regulations

Justice Kavanagh’s judicial positions and views on sep-
aration of powers reflect waning support for admin-
istrative and regulatory legal authorities of executive
branch agencies. This is best illustrated by his position
on the landmark Supreme Court decision, Chevron,
U.S.A., Inc. v. Natural Resources Defense Council, Inc.
(1984).™* In this case, the Court held that limited del-
egations of legislative authority to executive branch
agencies are constitutional. As a result, executive
agencies can be authorized by Congress to reason-
ably interpret statutory law when crafting supporting
administrative rules. Justice Kavanaugh has criticized
Chevron deference, labeling it a “textual invention” of
the Supreme Court.'s
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fering with her right to an abortion.” A
panel of the D.C. Circuit Court of Appeals (including
then-Judge Kavanaugh) vacated this order, requiring
actions that could have caused delay past the point
when abortion was possible or safe.!s Garza’s attorneys
filed an emergency petition for hearing before the full
Circuit Court, which reversed and reinstated the origi-
nal order.¥ In dissent Judge Kavanaugh suggested
the court had “badly erred” because the government’s
interest in “favoring fetal life, protecting the best
interests of a minor, and refraining from facilitating
abortion” did not unduly burden her right to choose.2°

The 2014 case, Priests for Life v. Department of
Health and Human Services,? was one of several chal-
lenges to the ACA’s mandate that religious employ-
ers provide contraceptive coverage. The plaintiffs
claimed that a short form “opt out” process to avoid
the requirement violated their rights to religious free-
dom.22 The district court rejected their claims which
the D.C. Circuit affirmed.?? Regarding the denial of a
rehearing, Judge Kavanaugh dissented, stating that
the opt out process substantially burdened an employ-
er’s religious exercise.?*
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In essence, Judge Kavanaugh’s opinions that (1) a
teenager must essentially extract herself from federal
custody to access a legal abortion? and (2) a simple
process to opt out of ACA contraceptive coverage
infringed on religious freedoms reveal a judicial phi-
losophy at odds with women’s access to reproduc-
tive health services. To the extent it is shared among
other Justices on the Court, advocates fear dramatic
erosions of rights and diminutions of access to long-
standing reproductive health services.

A Contentious Nomination Process

Although Justice Kavanaugh’s greatest impact on
health may result from his rulings on the Court, the
process through which he was confirmed also has
national public health repercussions. Sexual assault
is highly prevalent in the U.S. One in three women
and one in six men experience sexual violence in
their lifetime.26 Many suffer long-term physical and
mental health consequences.?” Most victims do not
report sexual assaults.?® For many individuals, Justice
Kavanaugh'’s confirmation hearings and his vehement
denial of Dr. Ford’s sexual assault allegations triggered
painful memories.?¥ Even more concerning for long-
term health is the impact of the hearings and subse-
quent debates, including President Trump’s mocking
of Dr. Ford, on future behavior. In a poll taken shortly
after Justice Kavanaugh’s confirmation, 78% of voters
agreed that women are not believed when they report
sexual assault; 58% agreed that men might be unfairly
accused of assault.2> Whether these perceptions will
deter victims from reporting attacks or embolden
would-be attackers remains to be seen.

The highly contentious and deeply partisan con-
firmation battle may also damage public health by
undermining respect for the Supreme Court. Faith
in an independent judiciary is a core element of the
rule of law, which itself is a “foundational determinant
of health.”® Even before Kavanaugh’s hearings, pub-
lic confidence in the Court had been declining.?> The
starkly partisan nature of the confirmation process,
marked by Justice Kavanaugh’s overtly biased com-
ments, may hasten that decline. If the public views the
Court as overly partisan, its capacity to assure Ameri-
cans that public health powers are exercised consis-
tent with the rule of law will falter.

Conclusion

Justice Kavanaugh’s confirmation to the Supreme
Court looms over core public health legal principles
at the heart of ACA protections, executive agency
authorities, gun violence prevention, and reproductive
rights. Communal health interests may be thwarted
via unbalanced or biased views. ACA provisions could
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be further abridged or voided outright. Justice Kava-
naugh’s support for increased presidential power
coupled with disparagement of Chevron deference for
administrative regulatory authority may shift long-
standing public health, environmental, and human
rights protections. Access to reproductive rights and
services are at risk given his murky positions and
strong preferences for religious freedoms. His ques-
tionable capacity to engage in neutral decision-mak-
ing has the potential to jeopardize public trust in an
independent judiciary at the core of American democ-
racy. While future decisions of the Supreme Court
depend on the collective views of all its members, Jus-
tice Kavanaugh’s ascension may have long-term reper-
cussions on public health law and policy.
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