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A Disaggregative View of Customary
International Law-Making
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Abstract

This article argues that some familiar principles, like the protection of reasonable expectations
or fair play, can justify the normative force and binding character of some types of customary
international practices. We have no reason to think that any one of those principles can justify
all customary practices that are typically taken to have such force. Accordingly, instead of
proposing a unifying justification for all customary international law-making, I will suggest
that the impact of past international practices on the normative situation of international
agents is determined not by one master principle, but by a range of different normative
principles, each applicable in different situations. If this is correct, i.e., if the principles that give
customary practices their normative force vary depending on the kind of principle governing
the practical problem that those practices are meant to respond to, both the critique and the
defence of customary law-making must proceed on what I will call a ‘disaggregative’ basis.
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I. INTRODUCTION

When we design a community’s law-making processes, we have reason to opt for
processes that keep social inequalities from affecting the ways in which the com-
munity makesitslaw. Decision-makingin the form of a democratic voteis the typical
example of a process that responds to that reason. The ‘one agent — one vote’ met-
ric has a strong grip on our intuitions about legitimate political decision-making
in modern constitutional democracies precisely because it aspires to exclude so-
cial disparities amongst citizens from affecting their citizens’ share in distribution
of political (including law-making) power. It is not immediately clear how law-
making through customary practices could pass that intuitive test. Social practices
and conventions may sometimes be wise or good or efficient, but the process of their
formation is not inherently democratic or egalitarian in character. This assessment
is partially reflected in the fact that custom plays a peripheral role in what we would
regard as well-ordered democratic regimes. Even in systems where constitutional
law is largely customary — the United Kingdom is an example — the constitutional
practices in question owe their normative force to the fact that they pass some

Associate Professor, Department of Law, LSE [e.voyiakis@lse.ac.uk]. I am grateful to the organizers and
participants in the conference on ‘The Role of Opinio Juris in Customary International Law’, hosted by the
Duke-Geneva Institute of Transnational Law in 2013, and to two anonymous referees for their comments on
earlier drafts.

https://doi.org/10.1017/50922156516000066 Published online by Cambridge University Press


http://dx.doi.org/10.1017/S0922156516000066
mailto:e.voyiakis@lse.ac.uk
https://doi.org/10.1017/S0922156516000066

366 EMMANUEL VOYIAKIS

test of democratic legitimacy. Either they are customs developed by, and between,
institutions (what Bentham called customs in foro') with sufficient democratic cre-
dentials, or they are social practices whose bearing on the law turns on the power of
democratic institutions to check (endorse, modify, or ban) them under the light of
substantive normative standards.” This makes harder to see how one could justify
the normative force of customary practices in communities not only marked by
staggering social inequalities, but also lacking legitimate institutional controls over
the outcome of the custom-making process.

The international community fits this description all too well. It is rife with ar-
bitrary inequalities.3 International agents differ widely in their power and ability to
influence how other international agents behave. Few states control disproportion-
ately large parts of the world’s natural and technological resources. Fewer still have
military capabilities that increase their political leverage manifold. These power
disparities and their influence on how international agents act cannot be checked
by global institutions with sufficient political legitimacy because — with few subject-
specificexceptions—nosuchinstitutionsexist. Yet customary international practices
are typically regarded as a source of general international legal duties, binding on all
international agents except those that have persistently objected during their form-
ation. How far can a process so exposed to social inequalities, unfair advantages, and
power imbalances be justified to its addressees as generating rules with normative
force?* In what follows, I will refer to this concern as the justificatory challenge’ for
customary international law-making.

The worry that customary international law-making may lack certain normat-
ive credentials is not new, but the stakes of the worry, turning out to be correct,
have become much higher in recent decades.> Individuals and groups look to in-
ternational law more than ever. They invest in it to advance crucial global projects
such as the maintenance of international peace and security, the protection of the
global commons, and the global environment. They see it as a crucial instrument for
the elimination of world poverty and the achievement of better conditions for the
world’s most vulnerable individuals. They rely on it for protection against govern-
mental practices that violate basic human rights. These hopes and aspirations are
channelled through more fora than ever before. International courts and tribunals
have proliferated, but so have the occasions in which national political institutions

1 J.Bentham, A Comment on the Commentaries and a Fragment on Government (1977), 183—4.

2 Cf.]. Gardner, ‘Some Types of Law’, in D. Edlin (ed.), Common Law Theory (2007) 51, at 66—8; D. Bederman,
Custom as a Source of Law (2010), 37-8.

3 I am using equality as a placeholder for a range of moral concerns about unjustified control, procedural
unfairness, and inequitable distribution. For a similarly ‘reductive’ understanding of equality, see T.M.
Scanlon, ‘The Diversity of Objections to Inequality’, in The Difficulty of Tolerance: Essays in Political Philosophy
(2003), 202.

4  Cf. M. Kumm, ‘The Legitimacy of International Law: A Constitutionalist Framework of Analysis’, (2004) 15
EJIL 907, at 908—9.

5  A.Roberts, ‘Traditional and Modern Approaches to Customary International Law: a Reconciliation’, (2001)
95 American Journal of International Law 757, at 767-8; P. Kelly, ‘The Twilight of Customary International Law’,
(2000) 40 Virginia Journal of International Law 449, at 519—22; H. Chodosh, ‘Neither Treaty Nor Custom: The
Emergence of Declarative International Law’, (1991) 26 Texas International Law Journal 87, at 102; M. Byers,
Custom, Power and the Power of Rules (1999), 37.
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of all three branches are called to interpret and apply norms of customary interna-
tional law. At the same time, those institutions increasingly find themselves under
pressure to refuse to give effect to customary international norms borne out of an
apparently illegitimate political process.® To find out how far the investment in
international law is worthwhile and whether national institutions have reason to
underwrite it, we need to determine not only whether the substantive norms of cus-
tomary international law are good,” right,® impartial,® or efficient,’® but also how
far the process for creating that law is capable of meeting the justificatory challenge.
That challenge is not ‘apologetic’. Its concern is not to legitimate the current con-
ditions of international society. It is, rather, to see whether international political
structures that offend against our moral and political sensibilities, but are not likely
to disappear in the near future, might be put at the service of genuine values.

In fact, closer attention to those structures is useful not just to those who want
to question the normative force of customary international law-making, but also
to those who want to defend it. Take the charge that customary international law-
making is undemocratic. One obvious response to it would be that democracy is
a virtue of certain particular structures of governance, rather than a virtue of all
decision-making in a society, national or international. While we have reason to
insist on democratic standards in the way government gets to make law, distribute
resources, and use its coercive powers, we are less keen to insist on democratic
standards when it comes to other decisions, e.g., decisions about who to be friends
with or what art forms to patronize, even when the pattern of those decisions
over time has a distinct bearing on the shape and the direction of our community,
e.g., it makes our community more or less socially and artistically diverse. Maybe
some of the questions that customary international law-making is concerned with
are closer in character to those questions. Suppose that the practice of state A has
encouraged state B to believe that state B is entitled to exercise a right of passage
over state A’s territory. Why would the question of whether the past conduct of the
two states entitles state B to exercise such passage as a matter of right, in case state
A subsequently refuses to grant it, be a matter on which states other than A or B
should have a say?

The pointalso cuts against the charge that customary international law-makingis
inherentlyinegalitarian. Consider the fact that customary international law-making
accords more weight to the practice of states whose interests are especially affected

6 J.McGinnis and L. Somin, ‘Should International Law be Part of Our Law?’, (2007) 59 Stanford Law Review 1175,
at 1193ff. See also C. Bradley and J. Goldsmith, ‘Customary International Law as Federal Common Law: A
Critique of the Modern Position’, (1997) 110 Harvard Law Review 815, at 857.

7 Cf. ]. Finnis, Natural Law and Natural Rights (1980), 238-45; F. Schauer, ‘Pitfalls in the Interpretation of
Customary Law’, in A. Perreau-Saussine and ]. Murphy, The Nature of Customary Law: Legal, Historical and
Philosophical Perspectives (2008) 13, at 25—7.

8 T. Pogge, ‘Recognized and Violated by International Law: The Human Rights of the Global Poor’, (2005)
18 Leiden Journal of International Law 717; T. Pogge, ‘The Role of International Law in Reproducing Massive
Poverty’, in S. Besson and J. Tasioulas, The Philosophy of International Law (2010), 234.

9 S.Ratner, ‘Is International Law Impartial?’, (2005) 11 Legal Theory 39.

10 J. McGinnis, ‘The Comparative Disadvantage of Customary International Law’, (2007) 30 Harvard Journal of
Law & Public Policy 7; E. Kontorovich, ‘Inefficient Customs in International Law’, (2006) 48 William & Mary
Law Review 859.
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by an emerging practice. By contrast, egalitarian decision-making in well-ordered
national communities either makes a certain subject-matter a question of individual
rights, or a question of administration, or a question on which all citizens have an
equalsay.'* Typically,thoughnotalways,itlackstheintermediate position of making
something a matter of collective decision-making in which some participants are
allowed a stronger say in virtue of their higher stakes in the subject-matter of the
decision.”? But maybe customary international law-making comes out well in this
comparison. Perhaps some of the decision-making that customary international
law-making involves pertains to questions on which any society should allow some
agents to have a stronger say than others, in virtue of their special interest in the
question at hand, or the higher stakes that the result of the decision-making process
has for them. The point, again, is not that doing things through custom is better
than doing things democratically, but that we cannot explain what is good or bad
about customary international law-making just by pointing out that it fails to meet
the familiar standards of equality and democracy.

The article falls into five sections. Section 2 gives more definition to the justi-
ficatory challenge. Sections 3—6 discuss whether that challenge might be met by
appeal to the ideas of the common good; consent and ‘framed choice’; the protection
of reasonable expectations; and fair play. My core contention will be that although
those ideas can justify the force of some types of customary international practices,
we have no reason to think that any one of those principles can justify all customary
practices that are typically taken to have such force. Accordingly, instead of pro-
posing a unifying justification for all customary international law-making, I will
suggest that the impact of past international practices on the normative situation
of international agents depends on the nature of the practical problem that those
practices are called to resolve. If that is correct, the enquiry as to whether customary
international law-making meets the justificatory challenge must proceed on what
I will call a ‘disaggregative’ basis.”> The conclusion considers how this view relates
to the International Law Commission’s recent debates on whether different types of
customary rule may be formed in different ways.

Three caveats. First,although Iwill propose a way of thinkingabout the normative
force of customary international law-making, I will not make firm claims about
whether customary norms are more justified in certain areas of international law,
e.g., the law on the use of force, than in others, e.g., the law on human rights. In fact,
it is part of my thesis that such claims can be plausibly defended only through close
attention to the structure of the practical problem that the each of those practices
addresses. Second, I stake no general claim as to whether some of those practical

11 On this point, see Kumm, supra note 4, at 924-6.

12 For an argument in favour of stakes-sensitive democratic decision-making, see H. Brighouse and M. Fleur-
baey, ‘Democracy and Proportionality’, (2010) 18 Journal of Political Philosophy 137, at 138: ‘power should be
distributed in proportion to people’s stakes in the decision under consideration’. For a criticism of that view,
see N. Kolodny, ‘Rule Over None I: What Justifies Democracy?, (2014) 42 Philosophy & Public Affairs 195, at
227-8.

13 For a similar view that relies on an account of state interests rather than a difference in the nature of
the problems that different customary practices aim to resolve, see P. Stephan, ‘Disaggregating Customary
International Law’, (2010) 21 Duke Journal of International & Comparative Law 191.
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problems are best addressed through the past practices of international agents, or
in some other way, e.g., by means of treaties.”* However, I will suggest that the
resolution of at least some practical problems may require a level of specificity or
density of practice that will, as a general matter, only be achievable through the
conclusion of a treaty.”> Third, I will avoid casting the moral questions which I
will consider as questions about the ‘legitimacy’ of customary international law-
making. I do this for purely practical reasons. The idea of legitimacy is powerful but
malleable, and disentangling the different strands of its use in contemporary legal
and political debates would require adding more by way of throat-clearing in what
is already a long piece.*®

2. RE-FORMULATING THE JUSTIFICATORY CHALLENGE

We may ask: what justifies the law-making force of customary practices? This is a
justificatory question. Butitisnota very helpful one. For a start, the question implies
that customary practices make law and that what we need is the explanation for
theirlaw-making character. However, that may be false. Perhaps customary practices
do not make law, or make law only sometimes, or under some special conditions.

Secondly, asking whether law-making by way of customary practice is justified or
legitimate assumes that a pattern of practice is sufficient to determine how such law
getsmade and what it requires or allows of international agents. This is a widely held
view, but it is not necessarily correct. Perhaps determining the content of customary
law, i.e., the output of the customary law-making process, requires us to take account
of certain normative considerations too.”” We would therefore do well to ask the
justificatory question in a way that does not exclude the possibility that normative
considerations play a role in the formation of customary international law. One way
to achieve this is to ask not whether it is legitimate for customary practices to make
law, but whether customary practices ought to be a core determinant of the content
of customary international law.

Thirdly, theideathat customaryinternational law ‘binds’suggests that the process
for making such law givesrise to ‘conclusive’ or ‘exclusionary’ reasons for action, i.e.,
that onceitis determined that customary international law requires X, international
agents ought to do X no matter what other reasons might apply to their situation.™®

14 I am grateful to an anonymous reviewer for pointing out this complication to me. I believe that a similar
question arises in any community that has more than one ways of making law, e.g., are some issues best left
to Parliament or to courts?

15 See Section 6, text to notes 50-1 in relation to setting-off and means-testing mechanisms in international
schemes of environmental protection.

16 On the malleability of ‘legitimacy’ in international law, see M. Koskenniemi, ‘Miserable Comforters: Inter-
national Relations as New Natural Law’, (2009) 15 European Journal of International Relations 395; J. Crawford,
‘The Problems of Legitimacy-Speak’, (2004) 98 ASIL Proceedings 271; C.A. Thomas, ‘The Uses and Abuses of
Legitimacy in International Law’, (2014) 34 Oxford Journal of Legal Studies 729.

17 Thave defended this view in E. Voyiakis, ‘Customary International Law and the Place of Normative Consid-
erations’, (2010) 55 American Journal of Jurisprudence 163.

18 ].Raz, Practical Reason and Norms (1990), 35—9. See also J. Tasioulas, ‘The Legitimacy of International Law’ and
D. Lefkowitz, ‘The Sources of International Law: Some Philosophical Reflections’, in Besson and Tasioulas,
supranote 8, at 97 and 187 respectively.
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This claim might be true, but it does not speak to the question of the justification
of customary law-making. The fact that a decision-making process makes law is
not an argument in favour of that decision-making process. Rather, we take that
fact that this process makes law as raising the stakes of justifying it properly, or of
getting its design right."® Similarly, the legal authority, if any, of the output of the
customary international law-making process is not an argument in favour of that
process, but a parameter of the problem of justifying how something as important
as law-making could be left to custom. So, I propose that we adopt the more modest
claim that customary international law creates reasons for international agents, or
—in the phrase I will use here — that it changes their normative situation. We can
leave aside for the moment whether those reasons are exclusionary in character,
how they are properly characterized (moral, impartial, self-interest based etc.), and
how they relate to other reasons that apply to international agents. In fact, this
more modest position is in line with many familiar justifications of law-making by
way of customary practice. Some say that customary law binds because states have
consented to it. Others say that it binds because states ought not to disappoint the
reasonable expectations that their past conduct has created in others. But neither
of those views says that the reasons identified by the principles of consent or the
protection of reasonable expectations carry exclusionary force.

At the same time, we should note that customary international law changes the
normativesituation ofinternational agents, whenitdoes, intwo distinct ways. When
customary international law requires X, it is true not only that international agent
A ought toX, but also that other international agents may be entitled to take certain
practical measuresto get Ato X, or to make repair forits failure to X.>° Similarly, when
customary international law allows Y, it is true not only that international agent A is
entitledtoY,butalsothatagentsadversely affected by A’s Y-ingare notentitled totake
certain practical measures to prevent A from Y-ing. In short, customary international
law changes the normative situation ofinternational agents by providing reasons for
some action (or omission, but I'will let this lie), and by providing reasons why agents
could or could not legitimately take practical measures to get others to undertake
such action. A worked-out justification of customary law-making should therefore
come with an explanation of the relationship between those two sets of reasons.

Fifthly, the idea that ‘customary’ international law binds encourages us to think
that, in order to count as facts that determine the content of international law,
the past conduct and attitudes of international agents must meet some prior test
of customariness, e.g., a wide spread over the population of international agents,
a measure of external uniformity, and persistence across time. That assumption
too is controversial for a number of reasons. First, it is not true that conduct that
fails to meet such tests does not make an impact on the normative situation of

19 Cf. N.Kolodny, ‘Rule Over None II: Social Equality and the Justification of Democracy’, (2014) 42 Philosophy
& Public Affairs 195.

20 Iamcontenttoleave openthe question of whetherthose ‘otherinternational agents’are only agentsadversely
affected by the defaulting agent’s failure to X, or whether non-affected agents may sometimes be similarly
entitled to take measures against that agent, say, because certain customary obligations have an erga omnes
character.
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international agents. Conduct by a handful of international agents might not suffice
to effect a general change in customary international law, but it might sometimes
change the normative situation as between the agents that make up the handful
— to create, as it were, a local or oligolateral customary norm. Second, statements
about the ‘uniformity’ or otherwise of the conduct of international agents must
employ some criterion that determines which aspects of that conduct are significant
for the purposes of customary international law. And insofar as statements of the
uniformity of some practice, or the lack thereof, are offered as reasons that support
a certain view of the content of customary international law, such statements —and
the criteria of significance on which they are based — must be normative in character.
It follows that saying that the conduct of international agents can only determine
the content of international law if it meets some prior standard of uniformity will
necessarily involve normative commitments of the sort that we want to avoid as a
starting point.

Finally, while states and international organizations are the most obvious candid-
ates for the position of ‘international agents’ whose past practices affects the content
of international law, we have no warrant for assuming that they are the only such
candidates. That is, we cannot assume without begging the question that the identi-
fication of those agents is what Ronald Dworkin has called a matter ‘exogenous’ to
the justificatory challenge itself.”" Instead, we can get over the problem of definition
by letting the principles that determine why past practices carry normative force to
tell us whose practices carry that force. This may, for example, open up the possib-
ility that the content of the law in some areas, e.g., international investment law, is
affected by the practices of agents other than states, e.g., by international courts and
tribunals, professional associations, individuals, and so on.

For these reasons, I think that rather than ask whether customary law-making is
justified, we should ask: under which conditions may the past conduct of interna-
tional agents affect how these agents ought to act and whether other agents may
take practical measures to get them so to act? Subsequent references to the justific-
atory challenge in the paper will be references to this, hopefully not unnecessarily
cumbersome, formulation.

The next four sections discuss three different types of answer to this normative
question and consider how far each might be able to back up the claims interna-
tional lawyers typically make about the normative force of customary international
law in particular situations. Even without going into that discussion though, it
seems to me that we can safely say two things about the reconstructed justificatory
challenge.

One is that it would be utterly surprising if there was a single answer to that
challenge. To take a simpler setting, if you ask me how my own past conduct may
affect what I ought to do when others may take practical measures to get me to do
it, I am not sure I could do much better than to talk about examples of particular
ways in which all that may happen. Instead of giving you a Grand Theory of the

21 R. Dworkin, ‘A New Philosophy of International Law’, (2013) 41 Philosophy & Public Affairs 2, at 15-16,
note 13.
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Normative Effects of Past Conduct, I would talk about the effect of promises and
other assurances I have given to others; of any expectations and reliance that my
conduct has given rise to; of my and/or others’ participation in co-operative schemes
that produce shared benefits; of my and/or others’ participation in social structures
that promote and sustain a certain distributive pattern etc. Similarly, asking how
the past conduct of international agents may affect what they ought to do and
when others may take measures to get them to do it does not seem to be the kind
of question that admits of a general and comprehensive answer. That, I think, is
no coincidence. To put the point in the abstract, we can only hope to estimate
how agents’ conduct changes their normative profile against whatever background
reasons apply to those agents. I have a background reason to keep my promises and
that is why my conduct in making a promise to you has the effect of putting me
under an obligation to perform. If I did not have such a background reason, my
making a promise would not have resulted in an obligation. Furthermore, unless we
have warrant for thinking that the background reasons that I have can be captured
in asingle and comprehensive normative proposition, we should not expect a single
and comprehensive answer as to how my conduct may change the rights and duties
I have towards others.”> Consider this a first defeasible indication that a satisfactory
justification of customary international law-making will need to be ‘disaggregative’
in character.

The other thing we could say about the reconstructed justificatory question is
that there is no obvious reason why plausible answers to it must involve an appeal to
ideas like democracy or equality of decision-making power. Maybe the background
reasons that justify why past conduct has the normative effect that it does relate to
some basic moral duties, e.g., the duty not to disappoint the reasonable expectations
one has created in others, the duty to keep one’s promises, the duty of fair play in
schemes of social co-operation, and so on. The next sections turn to some of those
basic moral reasons. It is, of course, possible that democracy and equality play a role
too, either through those basic moral reasons, or independently of them, but that is
a claim that must be defended, not a truth that follows as a matter of course from
the inherent appeal of those ideas and the fact that customary law-making involves
decision-making.

3. WISDOM AND THE COMMON GOOD

One answer to the justificatory challenge holds that past international practices
change what international agents ought to do insofar as there is reason to think
that those practices are wise or conducive to the common good. Indeed, the fact that
agents have long followed a course of conduct in their relations to each other can
often mean that there is something good (useful, expedient, prudent etc.) about
that course of conduct. We have some reason to think that rational agents will,
over time and under certain conditions of decision-making independence, settle on

22 Voyiakis, supranote 17, at 1871f.
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terms of interaction that are intrinsically desirable and valuable. John Finnis has
defended such a view and the argument in its favour has been iterated elsewhere in
the literature.”3

The appeal to the wisdom or the desirability of iterated decision-making seems a
plausible candidate answer to the justificatory challenge. Insofar as we have reason
to think that certain standards of international conduct have been the result of reit-
erated interaction between mutually independent and rational international agents,
we can say that the standards in question are intrinsically valuable, and therefore,
that international agents have reason to abide by them. If the argument worked,
it would show an instance where past international conduct changes what those
agents ought to do. Of course, even its own terms, the argument leaves open whether
this or that customary practice meets all the necessary conditions to be considered
‘wise’. For example, it leaves unclear whether the vast disparities of power amongst
international agents allow for the necessary degree of mutual independence in their
decision-making.>* The real problem, however, is that, even when the relevant con-
ditions are met, that argument cannot provide a general answer to the justificatory
challenge. The fact that, under certain conditions, a generally followed decision-
making pattern is wise may give an agent a reason to follow the general pattern, but
it does not suffice to justify anyone else taking measures to get that agent to follow that
pattern. In other words, the mere fact that one is being unwise, or that one’s conduct
isnot conducive to the common good, does not entitle others to hold one to account
for not following the wise course of action.”> This is not to deny that the wisdom of
the general pattern is relevant for the justification of getting someone to follow it. If
the intrinsic value of X is relevant in deciding whether an agent can be legitimately
coerced into doing X — and we have good reason to think it is*® — and if following
a settled pattern P is likely to lead one to do X, then the propensity of P to lead to
X must also be relevant in deciding whether an agents can be legitimately coerced
into following P. The point is that the existence of P is insufficient to justify coercing
agentsinto conformity with the general pattern. It follows that, at best, the ‘wisdom’
argument can only work in tandem with further considerations.

4. CONSENT AND FRAMING

Consent haslong been thought to constitute one such consideration. An agent may
be required to conform to a pattern of conduct P and other agents may be justified
in taking measures to get that agent to conform with that pattern insofar as that
agent has consented to those things. Many accounts of the normative force of past

23 Finnis, supra note 7, at 238—45. For a defence of a similar view, see B. Lepard, Customary International Law: A
New Theory with Practical Applications (2010). See also F. Schauer, ‘Pitfalls in the Interpretation of Customary
Law’, in Perreau-Saussine and Murphy, supra note 7, at 58.

24 James Surowiecki identifies mutual independence as a limiting condition of claims about the ‘wisdom of the
crowds’, see J. Surowiecki, The Wisdom of Crowds (2007), 45-8.

25 S. Darwall, ‘Authority and Second-Personal Reasons for Acting’, in Morality, Authority and Law: Essays in
Second-Personal Ethics I (2013), Chapter 8; S. Hershovitz, ‘The Role of Authority’, (2011) 11 Philosophers’ Imprint,
17-19.

26  Cf. the discussion in J. Raz, The Morality of Freedom (1988), 56—67.
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international practices seek to justify that force by appealing to this idea. These
accounts propose that what justifies the force of a customary practice is the fact
that international agents have chosen to endorse it. They differ, however, on their
explanation of why consent matters.

One school of thought holds that consent matters in the international arena
because the absence of a world government always poses a risk to international peace
and co-operation. International law is build on a fragile horizontal structure and this
entails that the fruition of any important global project cannot rely on the presence
and powers of central political institutions (since, with sporadic exceptions, there
are not any), but must instead depend on the willingness of international agents
to co-operate. Coercive measures taken without the consent of the international
community jeopardize those co-operative structures.?’

This argument is plausible, but it ends up proving either too much or too little.
If the argument says that coercive enforcement jeopardizes international peace and
co-operation when it is taken without the consent of the international agent who is
threatened with it, then it proves too much. International peace and co-operation can
be jeopardized by attempts at coercive enforcement even when the agent against
whom coercion is used has at some point in the past consented to its use. If the
argument says, more plausibly, that coercive enforcement jeopardizes international
peace and security when it is taken without the consent of a part of the international
community that is sufficiently strong to absorb the shock of conflict in the event of
enforcement, then it proves too little, since it still allows that coercive enforcement
may be legitimate against international agents who have not consented to its use.

Another view sees consent as drawing its intuitive plausibility from a distinctly
egalitarian aspiration: international agents may be unequal in their power and
resources, but the customary law-making process treats them as equals in the sense
of giving all of them the opportunity to choose to endorse a practice or to opt out of
it. As Malcolm Shaw putsit:

Custom (...) mirror(s] the characteristics of the decentralised international system.
It is democratic in that all states may share in the formulation of new rules, though
the precept that some are more equal than others in this process is not without its
grain of truth. If the international community is unhappy with a particular law it
can be changed relatively quickly without the necessity of convening and successfully
completing a world conference. It reflects the consensus approach to decision-making
with the ability of the majority to create new law binding upon all, while the very
participation of states encourages their compliance with customary rules.?

This assessment is open to objection that the notion of consent is too thin to do the
required justificatory work. Consent is not always sufficient to change an agent’s
normative situation. Coerced consent to past practice or consent extracted by fraud
are obvious illustrations. Saying that consent to past practice must be ‘free’ or
‘voluntary’ does not improve things much, since it is hard to think of any decision
to endorse or to reject a practice that will not have been influenced by pressuring

27 P. Weil, “Towards Relative Normativity in International Law?’, (1983) 77 AJIL 413.
28 M. Shaw, International Law (2003), 70.

https://doi.org/10.1017/50922156516000066 Published online by Cambridge University Press


https://doi.org/10.1017/S0922156516000066

A DISAGGREGATIVE VIEW OF CUSTOMARY INTERNATIONAL LAW-MAKING 375

factors.” We want to distinguish between legitimate and illegitimate sources of
pressure, and the appeal to the notion of consent cannot achieve that differentiation
on its own.

I think we should agree with T.M. Scanlon that our intuitions about the legitim-
izing force of consent are better accounted under a more nuanced idea. The reason
why agents may be required to bear a certain practical burden, such as to conform
to a practice on pain of having certain practical measures taken against them, is not
that those agents have consented to that burden, but that thatinstitution or decision-
making process that generates that burden allows those agents the opportunity to
affect their obligations through their choices, and this opportunity is something
that those agents have reason to value.?° Applied to customary practices, the ‘value
of choice’ idea entails that these practices can be a legitimate source of burdens on
the part of an international agent when that agent had the opportunity to shape
its obligations by taking an attitude towards those practices, and that opportunity
was valuable to that agent. This allows us to draw morally important distinctions
between the situation of an agent who supports or does not object to an emerging
practice for fear of being subjected to illegitimate coercive measures, and the situ-
ation of an agent who supports or does not object to that practice on the strength
of the benefits that it stands to receive under it, or in order to snuff out an altern-
ative practice that it finds even more objectionable. It also allows us to distinguish
between agents who are silent in the face of a widespread practice because they
cannot afford the resources to make sustained diplomatic representations against
it, and agents who are silent because they are content to follow developments from
the diplomatic sidelines. The difference between coerced and financially strained
agents, on the one hand, and benefiting and acquiescent agents, on the other, is that
while both groups of agents have the opportunity to form an attitude towards the
practice, that opportunity is something that only agents in the latter group have
reason to value.

This basic setup can help refine our doubts about the justification of customary
law-making. The source of those doubts, I think, is that customary practices can
allow what I will refer to as ‘unjustified framing’. Let us say that I frame you when
I act so as to limit your options or to increase their relative cost, in order to get you
to act in a certain way, or to lead you towards or away from a certain choice.3* For
example, I lower the price of my goods in order to drive out the competition; I set
voter registration and identification requirements; or I declare exclusive jurisdiction
over a certain part of the sea and its subsoil. I will assume that the following two

29 Cf. A. Buchanan, ‘The Legitimacy of International Law’, in Besson and Tasioulas, supra note 8, at 91: ‘The
consent of weaker states may be less than substantially voluntary, because stronger states can make the costs
of their not consenting prohibitive’ and at 92: “To say that such states have consented to the process by which
CIL norms emerge is equally unconvincing, given the inability of states to opt out of the process or to do so
without excessive costs’.

30 TM. Scanlon, What We Owe To Each Other (1998), Chapter 6. Scanlon draws on an idea proposed by H.L.A.
Hart, in ‘Legal Responsibility and Excuses’, in Punishment and Responsibility: Essays in the Philosophy of Law
(2008), 44.

31 Itake the concept of framing from A.J. Julius, ‘Basic Structure and the Value of Equality’, (2003) 31 Philosophy
& Public Affairs, at 328—9.
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propositions are true of framing. First, framing is legitimate only if it can be justified
towards the framed agent. Second, the fact that the choices left to the framed agent
are intrinsically good is not generally sufficient to justify the framing act or practice.

This description of framing is wide enough to apply to both formal decision-
making of the sort we find in well-ordered democratic regimes and to the formation
of customary practices.Inthe formersetting, the political choices we make as citizens
are typically framed in one way or another, from the way the ballot is organized (e.g.,
in favour of parties rather than specific policies; elections every four years rather
than, say, every year etc.) to the availability of choice of particular political parties or
candidates (e.g., only parties that have been registered; quotas for female candidates
etc.). These measures limit the alternatives open to us and are intended to lead us
to exercise our political power within certain confines. We consider them justified
not insofar as we have consented to them (almost none of us have), but insofar we
have reason to value having a choice on the questions that these measures leave to
us. Some of the more complex debates in our democracies are concerned about the
value of having certain choices and not having others.

The choices that international agents face in the customary law-making context
can be similarly ‘framed’ in a variety of ways. To take an obvious example, the fact
that states A, B, and C have embarked on a certain practice may affect the cost of
silence for state D, in the sense that D may be taken to have acquiesced in the practice
and therefore to have become bound by it. If D wants to avoid being bound, it must
declare its objection to the practice at an early stage and to maintain it across time
(it must, in the jargon, assume the role of a ‘persistent objector’). But this option may
have become more expensive as well, since it carries the risk of alienating A, B, C,
and all other agents who may have jumped on the bandwagon, therefore limiting
D’s ability to co-operate with them.3> The frame within which D has to make its
choice of political attitude towards the practice could be even tighter: perhaps A and
B have indicated that, should D not support the new practice, they will cut down
on the aid they are supplying to it or they will increase tariffs on D’s exports. In
these scenarios, D has to make a choice within a frame set by the practice of other
international agents. For D’s choice to be taken as a basis of holding it bound by the
practice instigated by A, B,and C,it must be the case that the framing of D’s choice by
means of that practice can be justified towards D, and this will depend on whether
having that framed choice in the situation is something that D has reason to value.

This perspective can help us to understand better the character and to assess the
force of familiar complaints about the customary international law-making process.
One familiar complaint is that new states may not legitimately be bound by custom-
ary law that was in place before those states were created.3> Under the account I am
proposing, that complaint would be justified insofar as the opportunity to particip-
ate in the customary law-making process would be something that new states donot

32 Cf. V. Lowe, International Law (2007), 56: ‘Persistent objectors face considerable pressures ... [Both political
and practical] factors have to be weighed in the balance when asking — as governments must — if persistent
opposition to a particular rule of international law is worthwhile’.

33  See,eg, Buchanan, supra note 29, at 92.
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havereason to value. It seems to me that the position of new statesis rather different.
Consider the well-documented objections of developing states to the requirement
of ‘prompt, adequate, and effective’ compensation in the context of nationalization
of natural resources.?* The usual way of understanding these objections is to say
that developing states claim not to be bound by customary law made before their
ascent to independence because they were not afforded the opportunity to express
their consent to or dissent from it. Under the account proposed here, we should
understand developing states as putting forward a more nuanced claim: that the
process of customary international law-making frames their choices in an illegitim-
ate way, to the extent that it treats their objections as efforts to change customary
international law (thus placing on them an unfair onus of having to convert other —
possibly recalcitrant —agents towards their viewpoint), rather than as contributions
to be weighed equally alongside older practice.

Similar considerations may account for the objections international agents some-
times voice against the idea that widespread support for certain formally non-
binding resolutions in the context of global international organizations may give
rise to generally binding norms of customary international law.35 The basis of that
objection seems to me to be that such a view would allow the choices of these agents
to be framed by the practice of others just in virtue of their sheer majority. After
all, majorities have no intrinsic claim to be followed, and there is no general reason
why their views must be privileged over those of dissenting agents, unless there are
good substantive reasons why one must be held to be committed to the result of the
vote.3

Having recast the justificatory challenge to customary international law-making
as a challenge against illegitimate framing of choice, in the following sections I try
tosee how that challenge shapes the conditions under which such framing might be
justified. I consider two candidate principles that might do the required justificatory
work: the principle of legitimate expectations and reliance, and the principle of fair
play or fairness.

5. THE PROTECTION OF REASONABLE EXPECTATIONS AND
RELIANCE

The most widely endorsed account of the normative force of customary international
practices locates its source in the basic duty to take care not to defeat the reasonable
expectations one has led others to form. As the International Law Association has
putit:

34 M.Bedjaoui, Towards a New International Economic Order(1979), 51—4; M. Koskenniemi, From Apology to Utopia:
The Structure of International Legal Argument (reissue, 2005), 388.

35 Cf. International Law Association, Statement of Principles Applicable to the Formation of Customary International
Law (M. Mendelson, Rapporteur), London Conference (2000), at 64; B. Sloan, ‘General Assembly Resolutions
Revisited (Forty Years Later)’, (1987) 58 British Yearbook of International Law 39, at 76-8.

36 Idiscusssome parameters of the ‘framed choice’ problem in the context of UN General Assembly Resolutions
in E. Voyiakis, ‘Voting in the General Assembly as Evidence of Customary International Law?, in S. Allen
and A. Xanthaki (eds.), Reflections on the UN Declaration on the Rights of Indigenous Peoples (2010) 209.
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aruleof customaryinternationallawis one whichis created and sustain by the constant
and uniform practice of States and other subjects of international law in or impinging
upon their international relations, in circumstances which give rise to a legitimate
expectation of similar conduct in the future.3

The principle of protected legitimate expectations seems to account reasonably
well for the actual process of formation of a customary practice. On the one hand,
it registers the fact that, as is typical in conventional settings, constant and uniform
practice on the part of many international agents will tend to create some general
presumption that other agents too will follow suit. On the other hand, the principle
does not protect any expectation of similar future behaviour; any such principle
would clearly be reasonably rejectable on the part of international agents who have
yet to commit to the practice. The principle only protects ‘legitimate’ expectations,
i.e., only expectations that international agents are justified in having.

It could be objected that this last feature of the principle renders it circular: after
all, the principle appearstosay thataninternational agentis entitled to claim certain
customary international rights as long as that agent is entitled to expect that it will
enjoy such rights. That circularity can be avoided through a more relaxed reading
of the condition that agents be ‘justified’ in having a certain expectation. We should
understand this condition as requiring that agents engaged in a customary practice
have some reasonable grounds to interpret the fact that other international agents
have not opposed the practice asan endorsement of that practice. So understood, the
condition should be relatively uncontroversial. Barring any special circumstances,
the fact that, despite knowing about it, you have not objected to the shortcut I
have been taking through your farm every day for the last two years gives me
reasonable grounds to believe that you have licensed my actions and leads me to
entertainareasonable expectation that youwill continue to dosoin the future. What
constitutes a reasonable ground for an expectation will, of course, differ from case to
case, so we should not demand that the principle of protected expectations produce
a complete specification of ‘legitimizing’ circumstances. However, as long as the
general statement of the principle avoids the charge of circularity, it looks a plausible
as a candidate normative basis for the binding force of customary international
practices.

Nevertheless, I want to suggest that the principle of protected legitimate expect-
ations cannot bear this justificatory burden for two related reasons. First, the duty
imposed by the principle is too wide to be normatively appealing. Second, a nar-
rower and more plausible version of the principle would not justify some of the
most typical claims about the binding force of customary international practices.

37 International Law Association, supra note 35, at 8. See also M. Mendelson, ‘The Formation of Customary
International Law’, (1998) 272 Recueil des Cours de ’Academie de Droit International 155, at 183—6; M. Byers,
‘Custom, Power and the Power of Rules’, (1995) 17 Michigan Journal of International Law 109, at 165—7; H.
Thirlway, ‘The Sources of International Law’, in M. Evans (ed.), International Law (2006), 121. Kelsen is
credited with a similar view, on the ground that his proposed Grundnorm required that ‘States ought to
behave as they have customarily behaved’, H. Kelsen, Principles of International Law (1965), 564. It is not clear
to me whether Kelsen thought this norm to be intrinsically attractive, although the context of his discussion
(at 556—65) leaves this interpretation open.
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Consider one of the best-known instances of ‘local’ or ‘special’ international cus-
tom, the Right of Passage case.3® Portugal claimed that India was bound by a local
custom to allow civilian transports between two Portuguese enclaves through its
territory. The International Court of Justice held that the custom had been created
through a long history of interaction between Portugal and British India, during
which the passage of Portugal’s convoys through Indian territory had gone unop-
posed by the local authorities.??

How did India’s lack of protest towards the passage of the Portuguese civilian
convoys generate an obligation on its part to continue to allow such passage? The
legitimate expectations principle provides an intuitive explanation. India’s failure
to object to the frequent passage of Portuguese civilian convoys had led Portugal to
expect thatit had the option of channelling civilian traffic between its two territorial
enclaves through Indian soil. Therefore, it would have been wrong to allow India to
defeat the expectations it had led Portugal to form.

This explanation leaves an important question unanswered. The Court’s judg-
ment assumed that Portugal’s practice had the effect of imposing on India a ‘duty to
speak’ and that India’s eventual silence was a legitimate basis for Portugal to expect
that it could claim civilian passage as a matter of right. Putting the issue in terms
of framing, we would say that the Court’s view of local custom allowed Portugal
to frame India’s choice by making its silence more costly: the silence now carried
the implication that India had consented to allow passage as a matter of duty. How
could framing of this sort be reasonably justified towards India?

To start with, Portugal’s expectations would draw justification from the plausible
general idea that agents should ‘guard’ their rights against act or practices that
impinge or credibly threaten to impinge on those rights. The repeated passage of
civilian convoys through Indian soil without prior authorization clearly impinged
on India’s right of territorial sovereignty. If India considered this practice to be a
violation of that right, it ought to have made a protest to that effect. However, it
seems equally clear that India could have reasonably rejected a principle of local
custom thatallowed Portugal to frame itssilence asincurring a duty to allow passage,
if the cost of protest against Portugal’s practice had been significant, e.g., if protest
would have exposed India to some real threat of suffering adverse consequences. In
the circumstances, there was sufficient evidence that protest would not have been
too costly for India: when India protested at the passage of armed forces through its
territory, Portugal proceeded to ask for permission for subsequent passages.*® At the
same time, it would be misleading to suppose that India’s silence created a right of
passage on the part of Portugal simply because the latter reasonably expected passage
to go on unopposed. Such a duty would be subject to reasonable objections on the
part of both agents. On the one hand, it would not allow any ‘right of exit’, i.e., room

38  Case concerning Right of Passage over Indian Territory (Portugal v. India), Merits, Judgment of 12 April 1960, [1960]
ICJ Rep. 6.

39 Ibid, at 40. India had argued that customary practices could only be created amongst a plurality of states.
The Court saw ‘no reason why long continued practice between two States accepted by them as regulating
their relations should not form the basis of mutual rights and obligations between the two States’ (at 39).

40 Ibid, at 40-3.
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for the agent that has encouraged the expectation to escape being obligated through
timely notice or some other equivalent gesture.** Similarly, a principle of local
custom that justified Portugal’s right in terms of its expectations would presumably
hold India bound only as long as the expectation of unopposed passage persisted.
Such a principle would therefore allow India to shake off its duty by announcing
(with advance notice) its intention to prohibit passage for the future. However,
Portugal could have reasonably opposed such principle on the ground that it had
relied on India’s conduct in arranging its administration of the two enclaves, which
were completely surrounded by Indian territory, and would incur a significantly
increased cost in finding alternative routes of civilian transport between them. A
principle of local custom protecting Portugal’s reliance would in turn be justifiable
towards India only to the extent that the duty of allowing passage was necessary
to meet the costs of Portugal’s reliance. On the facts of the case, this condition was
apparently satisfied, since Portugal claimed a right of passage only ‘to the extent
necessary for the exercise of its sovereignty over the enclaves’.** In that regard, it
seems to me to have been a contingent fact of the case that Portugal’s reliance, in the
circumstances, was of such nature that, having no other means of transit between
the enclaves, it committed India to continue providing a right of passage for as
long as Portugal retained sovereignty over those enclaves. Had Portugal been able to
access alternative routes, India could have reasonably claimed to be released from
its duty to give passage once it had given adequate advance notice of its intention to
do so.

Here, then, is what I think we should take as the justification of the kind of
framing that the principle of local custom allows. Instead of invoking a generic duty
to honour expectations an agent has led others to form, we should endorse the more
nuanced and demanding principle that a practice intended to frame another agent’s
options and impinging on that agent’s interests can become the basis of a duty for
the framed agent when that agent has a reasonably inexpensive option of avoiding
coming under that duty, and the framing agent has reasonable grounds to rely on
the framed agent’s choice not to exercise that option.

This principle of protected reasonable reliance justifies why an agent’s prac-
tice may become the source of duties for another. Note, however, that the range
of cases that it covers is quite limited. The principle does not justify any general
statement to the effect that an international agent is committed to follow a cer-
tain practice either on the ground that many other agents regard the practice as
obligatory, or on the ground that other agents might expect that agent to follow
suit. In fact, the principle of protected reasonable reliance does not even allow
international agents to ‘read’ another agent’s silence as acceptance of a duty to fol-
low the practice, unless that agent had a reasonably cheap option to object to the
practice and these other agents have somehow relied on its choice to forego that
option.

41 SeeC.Bradley and M. Gulati, ‘Withdrawing from International Custom’, (2010) 120 Yale L] 202. For a criticism
of that view, see Stephan, supra note 13.
42 Right of Passage case, supranote 38, at 39.
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The most obvious upshot of the limited ambit of the protected reasonable re-
liance principle is that it does not offer a justification for the most central tenet
of customary international law, namely that widespread international practice can
create generally binding law. In fact, the situations where international lawyers typ-
ically affirm the existence of a generally binding customary international practice
donotseem to fulfilany of the principle’s main requirements. Widespread practice is
regarded as binding ‘silent’ agents even when the practice impinges only on potential
interests of those agents: for example, general practice on the right of military ships
to innocent passage can bind landlocked states that happen to acquire naval forces
only after the practice has been formed. Furthermore, the fact that an international
agent may incur significant costs in protesting against the practice is not regarded
as a ground for exempting that agent from the binding force of the practice: for
example, a state that fails to object towards the practice of demanding ‘prompt,
adequate, and effective’ compensation for the expropriation of foreign investment
for fear of undermining its chances to obtain funding from the World Bank will be
regarded as no less bound by the practice than the states that instigated it. Finally,
agents claiming that a ‘silent’ agent is bound by widespread and constant customary
international practice do not normally need to demonstrate that they have relied
in any way on that agent’s silence in arranging their affairs: for example, a state
that considers establishing a consulate in a foreign country is typically entitled to
request that its consular staff enjoy the privileges and immunities provided by cus-
tomary international law, even if the receiving state has expressed no clear attitude
towards those customary practices. Any justification for these normative features
that customary international practices are generally regarded as possessing would
therefore need to be grounded on different considerations.

6. FAIR PLAY

Aplausible example ofa principle that might fit this bill iswhat John Rawls called the
principle of ‘fair play’. Developing a suggestion by Herbert Hart,*> Rawls describes
the principle as follows:

Suppose there is a mutually beneficial and just scheme of social cooperation, and that
the advantages it yields can be obtained if everyone, or nearly everyone, cooperates.
Suppose furtherthat cooperationrequiresacertainsacrifice fromeach person, oratleast
involves a certain restriction of their liberty. Suppose finally that the benefits produced
by cooperation are, up to a certain point, free: that is, the scheme of cooperation in
unstable in the sense that if any one person knows that all (or nearly all) of the others
will continue to do their part, he will still be able to share a gain from the scheme even if
he does not do his part. Under these conditions a person who has accepted the benefits
of the scheme is bound by a duty of fair play to do his part and not to take advantage
of the free benefit by not cooperating. The reason one must abstain from this attempt
is that the existence of the benefit is the result of everyone’s effort, and prior to some

43 H.L.A.Hart, ‘Are There Any Natural Rights?’, in ]. Waldron (ed.), Theories of Rights (1984), 110.
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understanding as to how it is to be shared, if it can be shared at all, it belongs in fairness
tono one.**

The fair play principle covers situations where an agent’s choices are framed by
a co-operative scheme or practice instigated or supported by other agents and ex-
plains how far that framing practice can be legitimate towards agents that have
not participated in the practice. The essence of the principle is that agents who
accept the benefits of the co-operative efforts of others have a duty to undertake a
fair share of the cost for producing those benefits. A typical example is the duty to
pay the train fare in a public transport system that operates an ‘honour’ scheme:
as long as an agent has accepted the benefits of the system by using public trans-
port, that agent has a fair play duty to pay the fare and not free-ride. Furthermore,
this duty is clearly distinct from the duty to protect reasonable reliance, since it
arises in virtue of the practical success of the co-operative scheme, the fairness of
the way its costs and benefits are distributed, and the acceptance of those benefits,
whether or not any particular agent has specifically relied on any other to do its
share.

The principle of fair play has famously been the subject of intense discussion in
the context of the justification of political obligations in national communities. One
aspect of that discussion concerns the proper formulation of the principle, or the
proper specification of the circumstances in which it justifies the framing of non-
participating agents. The other, more controversial, aspect concerns the principle’s
justificatory scope, especially its ability to account for national political obligation.
With regard to the first, it is disputed whether the duty of fair play kicks in when
an agent accepts the benefits of social co-operation (as Rawls’s formulation suggests),
or whether it is sufficient that that agent has received those — potentially unwanted
— benefits (as Hart’s original proposal implied).#> With regard to the second, it is
argued that the acceptance of the benefits of social co-operation cannot ground a
general political duty to obey a community’s laws, since very few citizens can be
reasonably held to have signalled acceptance of those benefits: most of us are ‘born
into’ the benefits that political institutions provide, e.g., basic infrastructure and
security, and disclaiming them is not a practical option.*®

For reasons that will become clear, it is not important for our present purposes to
take sides on those familiar debates. It is enough to note that there is little dispute
that a tightly formulated principle of fair play can justify the binding force of
certain social practices on agents who have not (yet) participated actively in them.
I therefore propose to concentrate on the tight formulation of the principle which

44 ].Rawls, ‘Legal Obligation and the Duty of Fair Play’, in S. Freeman (ed.), John Rawls: Collected Papers (2001),
122. See also R. Sugden, ‘Reciprocity: The Supply of Public Goods through Voluntary Contributions’, (1984)
94 Economic Journal 772, at 775.

45  G.Klosko, The Principle of Fairness and Political Obligation (2003), arguing that receipt of benefits may suffice; R.
Nozick, Anarchy, State and Utopia (1974), at 9o—s; ]. Simmons, Moral Principles and Political Obligations (1979),
arguing that acceptance of benefits is necessary. R. Nozick and J. Simmons use a metaphor akin to ‘framing’ to
convey the moral situation of the non-participating agent who has not accepted the benefits of the scheme.
They say that the scheme has been ‘built around’ that agent.

46  Thisobjection apparently convinced J. Rawls, who eventually rejected the idea that political obligation is an
instance of the duty of fair play, see J. Rawls, A Theory of Justice (rev. ed., 1999) §18, at 97-8.
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requires acceptance rather than mere receipt of the benefits of social co-operation,
and examine how far it can justify the binding character of customary international
practices. I will leave open the possibility that a more relaxed formulation might
have even broader justificatory scope.

It seems to me that several customary international practices, and certainly
some international treaty regimes, might be reasonably described as schemes of
co-operation that produce common goods, the acceptance of which generates a duty
to undertake a fair share of the costs of producing them. The case might be at its
strongest in respect of customary practices regarding the global commons, such as the
high seas, the deep sea-bed and the subsoil thereof,*” the outer space and celestial
bodies,*® and perhaps certain aspects of the global environment. Maintaining those
common resources for the benefit of current and future generations requires an in-
ternational co-operative effort which is only likely to succeed if most international
agents restrict their liberty to exploit those resources individually. Once a scheme of
co-operation that can achieve a reasonable measure of success in this aim has been
put in place and generates benefits, it is fair to require all international agents who
accept those benefits to do their fair share in supporting it by similarly restricting
their liberty. So understood, the principle of fair play also makes space for the idea of
persistent objection, since it allows international agents to avoid becoming bound
by a co-operative practice as long as they clearly choose not to accept its benefits,
although the precise limits within which persistent objection may be available will
depend on whether one endorses the narrow or the wider formulation of the fair
play principle.

Note, furthermore, that a fair play account of the general binding force of those
practices could also explain why theorists are sometimes prepared to hold that they
give rise to ‘instant’ customary international law.*® Under the fair play principle,
the length of co-operation in time is not critical: the practice becomes the source
of duties as soon as a reliable scheme of co-operation is put in place and begins to
deliver its benefits.

Accepting that the principle of fair play might be employed to justify the bind-
ing force of certain customary international practices does not entail that all such
practices will pass the principle’s normative test. A ‘silent’ agent will be bound by
customary international practice only if that practice fulfils the following condi-
tions: it must create a scheme of co-operation; the scheme must produce goods that
are free in the sense of it being possible for agents to obtain them without paying;
the costs of the scheme must stand in reasonable proportion to the benefits achieved
through it; and the costs of the scheme must be fairly distributed.

47  Art. 136 of the 1982 United Nations Convention on the Law of the Sea, 1833 UNTS 397, declares these areas
the ‘common heritage of mankind’.

48 UN General Assembly Resolution 1962 (XVIII) — Declaration of Legal Principles Governing the Activities of States
in the Exploration and Use of Outer Space, §1: ‘The exploration and use of outer space shall be carried on for
the benefit and in the interests of all mankind’ and §3: ‘Outer space and celestial bodies are not subject to
national appropriation by claim of sovereignty, by means of use of occupation or by any other means’.

49  The locus classicus for this view is B. Cheng, ‘United Nations Resolutions on Outer Space: “Instant” Customary
International Law?’, (1965) 5 Indian Journal of International Law 23.
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The last condition is particularly demanding, since it reserves normative force
only for cases where the costs and the fruits of co-operation are fairly distributed
amongst international agents. The problem is that setting on a fair distribution will
normally be very difficult in a community without central political institutions.
That may add to the explanation why the international community has found it
difficult to form generally binding customary practices in respect of, say, environ-
mental protection>° : any schemes of co-operation in this field are bound to impose
very different costs from international agent to international agent, e.g., between
developed and developing countries, while a fair distribution of those costs would
probably require setting-off or means-testing mechanisms of alevel of sophistication
that the customary process could not possibly be expected to deliver.>*

Yet, despite the demanding nature of the tests set by the fair play principle, it
is clear that at least some customary international practices may be able to meet
them. For reasons just given, these will most likely be customary practices that
require international agents to abstain from exploiting resources or goods that
lie outside their exclusive jurisdiction and, in that sense, are common. However,
customary international practices on other areas too might be justifiable under
the fair play principle. It may, for example, be possible to extend the principle
to some basic customary international practices regarding the use of armed force
or other coercive measures, say on the ground that these practices produce the
common good of international peace and security. I venture no view as to the
merits of that particular argument and I have no grand theory to offer on what
might count as an international common good. I can only suggest that, as a general
matter, the extensibility of the principle of fair play to any customary international
practice will depend on whether it is plausible to regard that practice as producing
common goods that non-participating agents might be able to, but should not,
free-ride.

Herein lies an important problem. Many customary international practices can-
not plausibly be said to produce common goods that non-participating agents might
free-ride. Consider, for example, the classical customary practices on jurisdiction,
sovereign immunity, or the law of treaties. These practices purport tolay down rules
applicable on a basis of reciprocity between any two subjects of international law.
They are not co-operative schemes in the sense required by the fair play principle,
since their success does not depend critically on the number of international agents
that take them up. While a co-operative scheme of, say, abstention from unilateral
exploitation of the moon’s minerals, that happened to be shunned by most interna-
tional agents, would not be able to generate any benefits at all, a practice relating to
state immunity can yield substantial benefits to however few or many states accept

50 Part of the explanation would be what economists call the ‘tragedy of the commons’, see S. Barrett, ‘A Theory
of Full International Cooperation’, (1999) 11 Journal of Theoretical Politics 519, at 524—6.

51 TheMontreal Protocol mechanisms forimplementing what later became known as the principle of ‘common
but differentiated responsibility’ are, I think, a good example of a system that could not have been created
through customary practice. See 1987 Montreal Protocol to the Vienna Convention on Substances that
Deplete the Ozone Layer, 1522 UNTS 29, Preamble and Arts. 1-2.
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it.>*> By the same token, these practices do not appear to produce any good that
non-participants in the practice might be able to enjoy without being committed
to the practice. In other words, these practices cannot really be free-ridden, since
agents who do not participate in them cannot enjoy their benefits. It must follow
that the fair play principle cannot justify their binding force.

This result leaves a range of typical claims about customary international law
without adequate normative support. For example, international lawyers consider
it trivially true that, when supported by widespread practice, the customary interna-
tional regimes on jurisdiction, immunities, or the law of treaties become binding on
all international agents (save for persistent objectors) even when those agents have
not benefited from those practices in any way. To take an earlier example, a state
planning to send its first ever consular mission to Ruritania is entitled to demand
that Ruritania extends to its consular staff all the customary diplomatic privileges
and immunities, whether or not Ruritania has ever claimed such immunities for its
own low-ranking consular officials and, indeed, even if Ruritania has recently de-
clared that it will never claim or recognize diplomatic immunities for such persons.
This demand might perhaps be justified as long as Ruritania has led other states to
expect that their low-ranking consular officials will be accorded immunity, but that
justification will, as we have seen, have its own conditions and limits. What could
not be said is that Ruritania is bound because it is somehow gaining a benefit from
the practice of immunity and fails to pay the fair share of its cost.

One might argue that even if this or that customary practice does not put in place
co-operative structures that generate free-rideable goods, customary law-making as
a whole creates such a structure. The argument could go: in governing their relations
by reference to their past practices, states put in place ascheme of social co-operation;
this scheme generates goods such as peace and stability that are available and useful
to both participants and non-participants in that scheme; the cost of conforming to
customary practices stands in reasonable proportion to those goods; and the costs
in question are fairly distributed.>3

I think that this broad way of deploying the fair play principle goes awry in its
second stage, when it claims that the regulation of international affairs by reference
to the past practices of international agents produces the goods of international
peace and stability. The problem is not that this argument is necessarily false, but
that it risks proving too much. Old practices do not necessarily make the world a
more peaceful place. Sometimes they can be a continuing source of tension in it.
Again, the appeal of that argument depends on seeing it applied in a disaggregated
fashion.

52 This marks out co-operative schemes to which the fair play principle applies as those that produce ‘step
goods’, cf. R. Hardin, ‘Group Provision of Step Goods’, (1976) 21 Behavioural Science 101;]. Hampton, ‘Free-Rider
Problems in the Production of Collective Goods’, (1987) 3 Economics & Philosophy 245.

53 This seems to me to be the idea behind Ronald Dworkin’s appeal to a principle of salience, supra note 21, at
19: ‘If a significant number of states, encompassing a significant population, has developed an agreed code of
practice, either by treaty or by other form of co-ordination, then other states have at least a prima facie duty
to subscribe to that practice as well, with the important proviso that this duty holds only if a more general
practice to that effect, expanded in that way, would improve the legitimacy of the subscribing state and the
international order as a whole’.
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I conclude that, like the protected reasonable reliance principle, the principle
of fair play can justify the generally binding character of only some customary
international practices, namely those that display the structure of co-operative
schemes that generate ‘free-rideable’ common goods.

7. CONCLUSION

We are not short of perspectives from which to measure the capacity of international
law to live up to fundamental moral and political values. We can ask how far the
content of international law could be justified on an impartial basis. We can discuss
how international law stacks up against the moral demands of basic humanitarian
concern for the most vulnerable and, perhaps, of international distributive justice.
But we can also focus our critical gaze on the main process for making general
international law and ask whether we have reason to think that its outputs carry
normative force.

This article is part of that last project. I began by noting that both the defence and
the critique of the normative force of customary international law-making must
be sensitive to the particular conditions of international society, and the kind of
problems that customary law is called to resolve in that society. With that constraint
in mind, I reconstructed the ‘justificatory challenge’ as a question about the con-
ditions under which past international practices may change what international
agents ought to do and whether other agents may take practical measures to get
them to do so. I then considered some possible answers to that challenge. I argued
that our doubts about the justification of customary international law-making are
best accounted for as concerns with a generic wrong I called ‘unjustified fram-
ing’. Accordingly, I distilled those doubts into the following question: under which
circumstances can an international agent’s choices be legitimately framed by the
practice of other agents, so that the framed agent will come to owe duties under that
practice? Here, I suggested that the protected legitimate reliance principle accounts
reasonably well — give or take the problem of ‘exit’—forlocal or special international
customs, though not for general practices. The fair play principle accounts for gen-
eral practices and the idea of persistent objection, but only insofar as these have the
structure of a co-operative scheme for the production of a ‘free-rideable’ common
good. In the end, instead of offering a unifying answer to the justificatory challenge,
I have offered a messier or ‘disaggregated’ account, the upshot of which is that we
should not apply the same moral measure to all customary practices. Local practices
must be judged for their capacity to protect reasonable reliance, but their force will
be similarly limited to the protection of such reliance; co-operative schemes must
be judged for their cost-benefit efficiency and the fairness of the ways they distribute
those costs and benefits, and so on.

I cannot claim to have exhausted the kinds of customary practices that interna-
tional law features, or the normative principles that each one engages. I certainly
have not made any case to the effect that customary international law may be more
justified in some areas than in others. That disclaimer is particularly applicable to
areas such asinternational human rightslaw which is not obviously covered by any
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of the principles I have considered. Still, I hope that the disaggregative view points
to a way of carrying that discussion forward: it tells us that the significance of past
practices for the international human rights obligations of international agents will
depend on the nature of the problem that those practices are meant to resolve.>*
We can therefore expect different formulations of that problem to support different
views about how much practice is required to make customary international hu-
man rights law, or about the proper distribution of weight between the conduct of
international agents and their expressed attitudes.

If the disaggregative view is right, the oft-heard complaints that customary in-
ternational law-making falls short of basic standards of fairness, democracy, and
equality are much too blunt. Given that the past conduct of international agents
may affect their normative profile in different ways and in different contexts, any
objection we have to statements of the sort ‘states are bound by customary practice P
to do X’ will need to be grounded on the particular normative principles. Sometimes,
our complaint may be that this statement is false because P has not given rise to the
required pattern of expectations and reliance. At other times, our complaint may
be that the statement is false because P does not satisfy the requirements of a duty-
generating scheme of co-operation etc. The mere fact that the ideas of democracy
and equality have such a strong grip on our intuitions does not suffice to make
them appropriate standards against which to measure customary international law-
making, except when those standards are internal to the problem that this process
is trying to resolve.

This makes it easier to explain why the formation of customary law may be
subject to different standards, or differences in the application of some more gen-
eral standards, depending on the nature of the practical problem that a certain
customary practice responds to. The recent and ongoing deliberations of the Inter-
national Law Commission on the formation of customary international law have
demonstrated a degree of openness to this idea. On the one hand, the discussions of
the Commission make clear that almost all its members consider the two-element
conception of custom to apply to all areas of international law.>> On the other
hand, its members appear content to leave open the possibility that the precise
weight of each element may vary depending on the type of rule of international law
under discussion. For the reasons I have given, I believe that the disaggregative ac-
count shows why the Commission is right to entertain those possibilities, insofar as
what explains the differentiation is that some areas of international law and some
types of rule may deal with practical problems that display a different normative
structure.

54 Contrast the views of ]. Raz, ‘Human Rights without Foundations’, in Besson and Tasioulas, supra note 8, at
321, who sees the problem as the establishment of relationships of international accountability for human
rights violations; J. Griffin, ‘Human Rights and the Autonomy of International Law’, ibid., at 339, who sees it
as the provision of necessary protections for personhood.

55 SeeInternational Law Commission, Second report on the identification of customary international law, by Michael
Wood, Special Rapporteur, 22 May 2014, A/CN.4/672, at 11-12, §28; International Law Commission, Report
on the Sixty-sixth Session (2014), A/69/10, Chapter X, at 244, §156.
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Philip Allott has said that self-centred international agents would see in cus-
tomary international law only ‘an unintimidating ragbag of law-like ideas’.>® I have
argued that Allottisright thatinternational customisindeed aragbag ofideasrather
than a normatively unitary entity. However, this ragbag is not altogether unintim-
idating, as long as each of the elements that make it up has a robust justification.

56 P Allott, Eunomia(1990), 275.
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