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Abstract: This article examines the Supreme Court’s role in the development of
federal conscientious objector policy in the twentieth century. Focusing on two
key periods—the three years following the end of World War II, and the era of the
Vietnam War—TI argue that the policy’s evolution was more complex than previous
studies have indicated, and that the Court’s changing attitudes toward conscientious
objection can be traced to the justices” increasing but irresolute concern for civil
liberties. By the early 1970s, the Court was interpreting federal statutes much more
broadly than Congress ever intended, but the justices remained divided over just
how broad those interpretations should be. While the end of the draft rendered the
question of compulsory military service moot, the Court’s failure to arrive at a clear
position on conscientious objection has had lasting implications on other issues.
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In 1946, the United States Supreme Court considered the case of William
Estep, a Jehovah’s Witness indicted under the Selective Training and Service
Act, passed by Congress in 1940, for refusing induction into the U.S. Navy.
Estep argued that his local draft board had wrongly classified him as I-A, fit
for service, when he should have been classified as IV-D, a minister of religion.
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Under the terms of the act, once Estep had appealed his classification to the
Selective Service appeals board—which also ruled him fit for service—he had
no choice but to submit to induction. Congress had declared draft board
decisions final. But the Supreme Court disagreed. Once Estep had “exhausted
all administrative remedies”—once he had pursued his appeal as far as the
Selective Service allowed—his classification was then, the Court argued,
subject to judicial review. In a 6-2 ruling, the Court held that just because
Congress had the power under Article 1, Section 8 of the U.S. Constitution
to raise armies did not mean it could empower an administrative agency
like the Selective Service to deny citizens due process of law. “The war
power is not a blank check,” wrote Justice Frank Murphy in a concurring
opinion, “to be used in blind disregard of all the individual rights which we
have struggled so long to recognize and preserve. It must be used with dis-
cretion and with a sense of proportionate values Estep protected Selective
Service registrants’ right to due process, thus opening the door for future
draftees—especially conscientious objectors (COs)—to challenge their
board classifications.

The decision was striking because until that point the Court had granted
Congress a blank check to exercise this particular war power. From the estab-
lishment of the Selective Service System in 1917 through the end of World
War 11, the Court upheld Congress’s prerogative not only to draft citizens into
the armed forces but also to require applicants for U.S. citizenship to swear
they would bear arms in defense of the nation if necessary. While federal
statutes had always made some allowances for conscientious objectors, the
Court interpreted them narrowly, and rejected any challenge to Congress’s
ability to compel military service.

That changed after World War II. Until 1945, the obligation to perform
military service was inextricably tied to the rights and privileges of U.S.
citizenship. But that connection began to fray as more and more citizens
challenged compulsory military service, and as those citizens found an audi-
ence in the Supreme Court. For the first time, the Court placed some limits
on the congressional war power, first by subjecting draft board classifications
like Estep’s to judicial review, and then by ruling that petitioners for U.S.
citizenship could not be required to declare their willingness to bear arms.
The Court’s approach shifted even further during the war in Vietnam, when
the justices began to allow objections based not on religious faith per se, but
on moral and philosophical opposition to war. Despite deliberate attempts by
Congress after 1948 to narrow the relevant statutes, the Court interpreted
them more broadly than ever before.
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This article examines the reasons for and the implications of this sig-
nificant shift in the Supreme Court’s role in shaping federal conscientious
objector policy between 1917 and 1973. My argument is twofold; first, examining
the evolution of that policy from the perspective of the Court demonstrates
that its history is more complex than previous studies have indicated.
Second, the Court’s changing outlook on conscientious objection is best
understood in light of its increasing but irresolute concern for civil liberties.
I focus here on two key periods: 1946-48, when World War IT had ended
and the United States debated the role of the draft in the context of the
Cold War; and 1965-71, when the war in Vietnam raised old questions and
provoked new resistance against the draft.

My approach is a departure from most historical studies of conscientious
objection, which either center the COs themselves, focusing on their argu-
ments and experiences, or discuss them within the larger context of the draft
and the Selective Service System.> While some historians and legal scholars
have examined significant episodes in the evolution of conscientious objector
policy, very few have taken the longer view spanning the whole period of the
draft in the twentieth century.’ In addition, no one has considered in any
great depth the role of the Supreme Court in that evolution. The Court is
often mentioned as one factor in the development and implementation of
federal policy, but disaggregating the Court’s treatment of conscientious
objection from Congress’s brings to light the internal battles over the issue
within the federal government.*

The simplest explanation of the Court’s changing attitudes toward
conscientious objection lies in its bourgeoning defenses of individual
rights and civil liberties between the 1940s and the 1970s. Histories of the
Court during this period emphasize its expanded protection of freedom
of speech, the free exercise of religion, equal protection, and due process.®
This trend led the Court to approach conscientious objector cases with an
eye toward balancing the obligations of citizenship and individuals’ free-
dom of conscience.

But just as the Court’s changing attitudes on civil liberties did not pro-
ceed in a neat, straight line, neither did its treatment of conscientious objec-
tors. Bruce Schulman and Julian Zelizer, writing in this journal in 2008, noted
the complex historical relationship between public policy and the constitutional
system. “The constitutional system,” they wrote, “has furnished disfranchised
persons and marginalized groups with tools to seek inclusion and equality.
Yet it also has muted such claims by entrenching the power of government
elites, taming demands for social change, and bringing into line regional,
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economic, and political ‘outliers.”® The former statement applies readily to
conscientious objectors. The constitutional system allowed COs to challenge
federal statutes and the Selective Service System, and after World War II
the Court was increasingly responsive to those challenges, even as Congress
tried to foreclose them. But Schulman and Zelizer’s latter statement applies
here as well. Particularly in the early 1970s, when more Americans than
ever before began openly questioning the federal government, the Supreme
Court sought to close ranks—to defend Congress’s war power by demar-
cating limits on conscientious objection and by making clear that not all
forms of resistance to the draft were constitutionally protected. This desire
both to expand freedom of conscience and to rein in political “outliers”
resulted in divided decisions and no clear judicial policy on conscientious
objection.

John Whiteclay Chambers II has called the period between 1940 and
1970 one of “settled national policy” on conscientious objection.” But
approaching the issue from the perspective of the Court calls that label
into question. Far from being settled, national policy on conscientious
objection was in fact ambivalent and contested, both between Congress
and the Court and within the Court itself. By the time the draft ended in
1973, the Court was interpreting federal statutes much more broadly than
Congress had intended, but the justices remained divided over just how
broad those interpretations should be. On the question of military service,
the end of the draft rendered this issue moot. But as I will show in the
conclusion, the Court’s failure to arrive at a clear position on conscien-
tious objection in the 1960s and 1970s has had lasting implications.

BEFORE WORLD WAR 11

Its centrality to contemporary political discourse notwithstanding, the asser-
tion of individual rights against state power is only about a hundred years old.
Before the early twentieth century, neither the political culture of the United
States nor the Supreme Court concerned itself much with individual rights.®
Civil liberties we take for granted today, like freedom of speech, freedom of
religion, and freedom of conscience, were much less important to an American
ideal of citizenship in the World War I era than were notions of obligation,
duty, and sacrifice.” The notion that an individual citizen’s conscience could
be or should be on par with the state’s interest in determining a particular
course of action was ridiculous. Thus, when Congress passed the Selective
Service Act on May 18, 1917, just six weeks after the United States declared war

https://doi.org/10.1017/50898030619000095 Published online by Cambridge University Press


https://doi.org/10.1017/S0898030619000095

MEGAN THRELKELD | 307

on Germany, they had little reason to anticipate resistance. In accordance
with long-established customs, the 1917 Act exempted from the draft entirely
all “regular or duly ordained ministers of religion,” as well as all students
enrolled in theological or divinity schools.! It also recognized explicitly mem-
bers of the historic peace churches, declaring that while they were eligible for
conscription, they would not be compelled to fight:

Nothing in this Act contained shall be construed to require or
compel any person to serve in any of the forces herein provided
for who is found to be a member of any well-recognized religious
sect or organization at present organized and existing and whose
existing creed or principles forbid its members to participate in
war in any form and whose religious convictions are against war
or participation therein in accordance with the creed or principles
of said religious organizations, but no person so exempted shall
be exempted from service in any capacity that the President shall
declare to be noncombatant."

In practice, the most often recognized “sects” were Quakers and Mennonites,
whose numbers in the United States were nowhere near large enough to pose
any kind of threat to Congress’s ability to raise an army. And they were not
exempted entirely; Congress acknowledged that while it could not compel
recognized religious pacifists to fight and kill in defense of their country, it
could nonetheless compel them to serve in its military.

Nationwide, there was little coordinated resistance to the draft, thanks in
large part to the climate of mandatory patriotism and the stifling of dissent
orchestrated by the Wilson administration throughout 1917.> Men who failed
to register for the draft were likely to be rural, uneducated, and unaware, rather
than active resisters. Only sixty-five thousand men filed claims for conscien-
tious objector status (out of 24 million registrants and 3 million inductees),
and of those, only four thousand drafted COs continued to argue throughout
the war that their induction violated their constitutional rights."

The Supreme Court had never ruled directly on the legitimacy of the
draft or on conscience exemptions before World War I, but based on a handful
of earlier precedents, COs had little cause to hope for help from the judiciary.
During the Civil War, the state of Pennsylvania held that conscription was a
valid use of state power.* A judge in Virginia likewise found the Confederate
draft constitutional."” And in 1905, in a case upholding a compulsory vaccina-
tion law, the U.S. Supreme Court noted that an individual American citizen
“may be compelled, by force if need be, against his will and without regard to
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his personal wishes or his pecuniary interests, or even his religious or polit-
ical convictions, to take his place in the ranks of the army of his country and
risk the chance of being shot down in its defense”* That last statement was
dictum, and thus not legally binding, but it indicates that only a decade before
World War I, the justices took the legitimacy of compulsory military service
for granted, and evinced little concern for conscientious objectors.

That view held during the war. In January 1918, the Supreme Court ruled
the draft constitutional, defending in no uncertain terms Congress’s power to
compel military service. In response to the argument that conscription restricted
individual liberty, Chief Justice Edward White argued that the government
had a right to expect citizens to serve in wartime in exchange for the protec-
tion of their liberties during peacetime: “It may not be doubted that the very
conception of a just government and its duty to the citizen includes the recip-
rocal obligation of the citizen to render military service in case of need and
the right to compel it”"” The decision in the Selective Draft Law Cases was very
much in line with other wartime Supreme Court rulings on the broad reach
of congressional power, especially where the First Amendment was concerned.
Not only did the justices uphold the Selective Service Act, they also ruled that
freedoms of speech and of the press were subject to restriction based on the
war power.'® During and immediately after the war, as in the decades leading
up to it, individual rights were largely subordinated to the interests of the
state. Congress and the Supreme Court agreed: a citizen’s duty to the state
outweighed any duty to his conscience.

A few notable doubts about this stance surfaced during the interwar
period. The Naturalization Act of 1906 required petitioners for U.S. citi-
zenship to declare that they would “support and defend the Constitution
and laws of the United States against all enemies, foreign and domestic,
and bear true faith and allegiance to the same”' In three cases between
1929 and 1931, the Court denied the petitions of conscientious objectors.
Rosika Schwimmer was a fifty-year-old Hungarian Jewish pacifist who,
despite the fact that she would never have been required to bear arms in
defense of the nation, refused to swear that she would do so if asked. In
her case the Court declared, “Whatever tends to lessen the willingness of
citizens to discharge their duty to bear arms in the country’s defense detracts
from the strength and safety of the Government.”” Douglas Macintosh and
Marie Bland had served in the Canadian military as an army chaplain and a
nurse, respectively, but both argued that their Christian beliefs precluded
them from a making a blanket promise to bear arms if they found a particular
war immoral. Writing for a 5-4 majority in Macintosh, George Sutherland
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argued that “from its very nature, the war power, when necessity calls for its
exercise, tolerates no qualifications or limitations, unless found in the Consti-
tution or in applicable principles of international law”?! Congress had the
power to allow for conscientious objection, and Congress had the power to
dictate its terms. However, unlike in 1918, these decisions were not unanimous.
Oliver Wendell Holmes and Charles Evans Hughes wrote important dissents in
Schwimmer and Macintosh, respectively, arguing that the majority’s decisions
constituted a denial of free speech.

Throughout this period though, the Court proved unwilling to over-
ride Congress’s limited provisions for conscientious objectors, or its demand
that applicants for citizenship declare a willingness to bear arms. Both the
power to raise armies and the power to regulate naturalization came from
the Constitution, and the Court had no authority or desire to assume those
legislative functions. On the contrary, the Court sought to legitimize the
draft, especially given the growing international power of the United States,
and the perceived need in the late 1910s and 1920s to temper free speech.?
The Holmes and Hughes dissents in Schwimmer and Macintosh suggested,
however, that some members of the Court were uncomfortable by the early
1930s with the idea that restrictions on freedom of conscience were the
price of U.S. citizenship.

IN THE WAKE OF WORLD WAR Il

The outbreak of World War II brought a new round of debate about conscien-
tious objection. Citizenship and military service were still deeply linked in
American political culture, but the growth of the civil liberties movement
during the interwar period led a handful of concerned citizens to pressure
Congress to expand the CO provisions in the 1940 Selective Training and
Service Act. Pacifists who testified before the House and Senate Committees
on Military Affairs argued for allowing objections from registrants who were
not members of the historic peace churches—including secular objectors—
and for providing a way for COs to offer “alternative service” rather than
serve in the military as noncombatants. These witnesses emphasized that
COs were good citizens who faced a difficult situation. Howard K. Beale, rep-
resenting the American Civil Liberties Union, begged the Senate committee
to understand that “it is a terrible thing for a man of devotion and high prin-
ciples, who loves both his God and his country, to be told that he must choose
between them.”” But while Congress as a whole wanted to maintain some
provision for COs, opposition to expanding the 1917 provisions was strong.
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Charles Faddis (D-Pa.) argued in the House that “it is selfish in any sect of
people to be willing to enjoy the benefits and blessings of a free nation and
not be willing to sacrifice the same as other people to maintain them.”*

Ultimately Congress revised the statute in significant ways, although it did
not allow for secular objection. It now read: “Nothing contained in this Act
shall be construed to require any person to be subject to combatant training
and service in the land or naval forces of the United States who, by reason of
religious training and belief, is conscientiously opposed to participation to
war in any form”> Congress expanded the provision to include all citizens
who objected to war based on “religious training and belief;” even if they were
not members of the historic peace churches. The law also allowed COs to
render alternative national service, rather than having to be inducted into the
military to serve in noncombatant roles.? But Congress maintained that any
conscientious objections had to be based on religious faith.

The Supreme Court proved reluctant during the war years to wade into
the territory of conscientious objection. Beginning almost immediately after
the 1940 act was passed, hundreds of COs filed lawsuits on various grounds
claiming exemption from service. Of the few dozen whose cases were decided
by U.S. Circuit Courts of Appeals between 1941 and 1945, only four were
granted certiorari on appeal to the Supreme Court.?” The Court denied
certiorari on all cases challenging the constitutionality of the draft in
peacetime, all cases challenging Congress’s power to compel alternative
service, and all cases relating to the interpretation of “religious training
and belief”?® Until the 1945-46 term, the Court demonstrated no desire to
reconsider questions concerning either the legitimacy of compulsory service
or the workings of the Selective Service System.

But during that first term after the war, the Court agreed to hear two
cases that challenged Congress’s statutory prerogatives. The first was Estep.
According to the 1940 act, local draft boards had authority to determine “all
questions or claims with respect to inclusion for, or exemption or deferment
from, training and service under this Act” The act also stipulated that
“the decisions of such local boards shall be final except where an appeal is
authorized in accordance with such rules and regulations as the President
may prescribe”? It was possible then for a registrant like William Estep to
challenge his board classification, but once he had exhausted the admin-
istrative appeal system, he had no other recourse.

Estep was filing for exemption as a minister of religion rather than as
a conscientious objector, but his case had crucial implications for COs.*
By allowing for judicial review of board classifications, the Court in Estep
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protected all registrants’ rights to due process. If a CO felt he had been
wrongly classified by his local board, and was eventually convicted under the
1940 act for refusing to be inducted, as Estep had been, he was now entitled
to judicial review of his conscience claim. “We cannot readily infer,” wrote
William O. Douglas in the majority opinion, “that Congress departed so far
from the traditional concepts of a fair trial when it made the actions of local
boards ‘final as to provide that a citizen of this country should go to jail for not
obeying an unlawful order of an administrative agency.”*! The Constitution
empowered Congress to raise armies, but that power, as Justice Murphy
asserted, was not a “blank check”*

Three justices, it is important to note, believed the majority had over-
stepped its bounds. They argued that the wording of the 1940 act was plain;
Congress had intended the board classifications to be “final,” thus forestalling
any judicial review. Felix Frankfurter disagreed sharply with what he saw as the
majority’s curtailing of congressional authority. His arguments underscore the
significance of the majority’s decision to allow judicial review. “Not only is such
a result opposed to the expressed will of Congress,” he argued, but it also “runs
counter to the achievement of the great object avowed by Congress in enacting
this legislation,” and “contradicts the settled practice under the Selective Service
Act throughout the war years, recognized as such by authoritative Congressional
opinion* Congress’s duty was to raise an army. That duty should not be
“obstructed,” in Frankfurter’s view, by “subjecting the Selective Process to
judicial review when Congress forbade it”** Harold Burton and Chief Justice
Harlan Fiske Stone agreed with the bulk of Frankfurter’s reasoning.

The second case was Girouard v. United States. Less than three months after
the decision in Estep, the Court reversed its earlier rulings in Schwimmer,
Macintosh, and Bland when it ruled that James Girouard, a Canadian Seventh-
Day Adventist and religious conscientious objector, could become a natural-
ized citizen. Citing Holmes’s dissent in Schwimmer and Hughes’s dissent in
Macintosh, the Court argued that “the oath required of aliens does not in terms
require that they promise to bear arms. Nor has Congress expressly made any
such finding a prerequisite to citizenship. . . . [W]e could not assume that
Congress intended to make such an abrupt and radical departure from our
traditions unless it spoke in unequivocal terms.”** Douglas drew attention to
the crucial work of noncombatant COs—including around ten thousand
Seventh-Day Adventists—during World War II, arguing that “one may serve
his country faithfully and devotedly, though his religious scruples make it
impossible for him to shoulder a rifle”** The Court concluded that the three ear-
lier cases “do not state the correct rule of law” and explicitly overturned them.
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This time Stone, Frankfurter, and Stanley Reed dissented, on the grounds
that Congress had the opportunity to revise the naturalization oath in 1940,
when it passed a new Nationality Act, and declined to do so. Congress
had thus “adopted and confirmed this Court’s earlier construction of the
naturalization laws,” giving that construction “the same legal significance
as though it had written the very words into the Act of 1940.”* Congress
had the power to set the terms of naturalization, and “it is not,” Stone
concluded, “the function of this Court to disregard the will of Congress in
the exercise of its constitutional power.”*® The majority in Girouard ruled
that if Congress wanted to exempt COs from citizenship, then the law had
to say so specifically. They interpreted the naturalization oath as allowing
for noncombatant service in defense of the country and Constitution. The
dissenters countered that the Court was acting against Congress’s implied
intent to bar COs from citizenship.

These two cases represent the first crucial shift in the Court’s approach to
conscientious objection. In Estep, for the first time since the draft was
instituted in 1917, the Court placed some limitations on congressional
authority over the Selective Service System. In Girouard, the Court ruled
that its own more tolerant attitude toward conscientious objectors took
precedence over Congresss power to regulate naturalization. In both cases,
however, the dissenters argued that the Court had overreached its authority
in limiting those congressional powers.

Three factors help explain this shift. First, World War II was over, and the
need to raise an army was no longer as pressing. The Court’s denials of certio-
rari for COs during the war, as well as its holdings in earlier cases that upheld
the war power, indicated that the end of the war in 1945 did have some effect
on the justices’ approach to these cases. During the war, contemporary critics
observed, “the doctrine of judicial review of administrative decisions in its
several facets either had remained ambiguous or was weighted against the
claims of objectors” But within a year after the war ended, the Court devel-
oped a position on judicial review that ensured COs’ rights to due process.*

Second, since the late 1930s a significant number of justices had been
adhering more and more to the idea that certain civil liberties, including the
freedoms of speech and of religion, occupied a “preferred position” in American
jurisprudence that demanded closer scrutiny of laws that potentially curtailed
them than did other rights, like property and economic rights.*’ Between 1943
and 1949, those justices constituted a reliable majority on the Court. With one
notable exception, they regularly decided in favor of protecting individual
freedoms against the power of the state.** As William Wiecek has argued,
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Estep “touched the heart of wartime personal liberties issues” The majority
opinion “preserved the role of civilian courts in protecting individual lib-
erty, in construing statutory terms, and in interpreting the Constitution.”
Frankfurter, on the other hand, rejected the whole notion of “preferred
positions” because he did not see any substantial difference between civil
liberties and economic rights. He “would have subordinated jury trial and all
other aspects of procedural due process, including ultimate judicial review of
administrative determinations, to the ‘imperative need’ of raising armies.”*

Finally, on a related note, the justices increasingly disagreed on the extent
to which and the manner in which the Court was obligated to exercise
restraint when it came to respecting the legislative powers of Congress.
Throughout the post-World War I era, the Court had deferred to congres-
sional authority to set the terms for conscientious objector claims. But during
the later 1940s, some members of the Court took a different view of their
responsibilities. For the majority in Girouard, according to Melvin Urofsky,
“a wrong decision in the past did not carry any obligation for future courts to
adhere to it as a precedent; if an earlier Court had been wrong and Congress
had failed to rectify the error, there was no reason why the Court should not
correct its own mistake.” The majority in 1946 believed the earlier decisions in
Schwimmer, Macintosh, and Bland had been incorrect, and thus reversed
them. For the dissenters, on the other hand, judicial restraint was paramount.
Frankfurter and Stone believed “it was not up to the courts to legislate; even if
the Court had been wrong in the previous cases, Congress by not specifically
overruling those precedents had validated them.”* The majority prevailed, in
a foreshadowing of the more assertive Court of the 1950s and 1960s.

Knowing that the Court had now established itself as the protector of
individual rights within the draft system, and that it had imposed a limit on
Congress’s power to compel military service from petitioners for citizenship,
Congress had an opportunity with a new draft act in 1948 to revisit the issue
of conscientious objection. As in 1940, the Senate heard arguments in favor of
secular objection, including a proposed amendment from George Malone
(R-Nev.) that, among other things, provided for objection based on “human-
itarian convictions,” but it was rejected.** As in 1940, Congress limited the pro-
vision to those whose objections were based on religious convictions.

The Senate also had an opportunity to establish civilian oversight of CO
appeals, rather than having hearings on board classifications handled by Selec-
tive Service personnel, but they rejected this as well. Wayne Morse (R-Ore.)
made the case for this change: “I am raising my voice in a plea here today for
something which is pretty dear in the American system, namely, that the
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rights of the individual, the civil rights of the individual, the civilian rights of
the individual, shall be determined by civilian personnel and by procedure
administered by civilian personnel” Morse made no mention of what the
Court’s opinion in Estep had made clear—if Congress did not ensure protection
of individual rights within the Selective Service System, the federal judiciary
would. But his amendment was soundly defeated.*

The CO provisions in Section 6(j) of the Selective Service Act of 1948
were identical to those in the 1940 Act, except for two changes. First, instead
of allowing COs opposed to all military service to perform alternative “work
of civilian importance,” it deferred them entirely. Second, it specified the
definition of “religious training and belief”: “Religious training and belief
in this connection means an individual’s belief in a relation to a Supreme
Being involving duties superior to those arising from any human relation,
but does not include essentially political, sociological, or philosophical views
or a merely personal moral code* Congress’s intent here was deliberately to
narrow the statute. Almost two decades later, after a highly controversial
Supreme Court decision (to be examined in the next section), Richard Russell
Jr. (D-Ga.), chair of the Senate Armed Services Committee, noted, “I may say
that the Congress thought that we were tightening up this law in 1948, but the
Supreme Court came to the conclusion that we were loosening it. . . . We
thought we were making it harder, but sometimes the English language
doesn’t mean the same thing, apparently, to Members of the Congress and
to the Supreme Court”*” Despite the Court’s later interpretation, Congress
did everything it could in 1948 to limit conscientious objection to religious
believers. That limit would be severely tested by a war to which many Americans
objected on political, philosophical, and moral grounds.

THE VIETNAM ERA

By the time the next significant conscientious objection case reached the
Court in 1965, it had established both its judicial authority and its concern for
civil liberties. Under Chief Justice Earl Warren, the Court in the late 1950s
and early 1960s asserted itself as the final arbiter of legislative interpretation.
In Cooper v. Aaron, the Court ruled that the state of Arkansas was bound by
the Court’s ruling in Brown v. Board to desegregate public schools in the state.
The majority opinion, signed by all nine justices, quoted former Chief Justice
John Marshall: “It is emphatically the province and duty of the judicial
department to say what the law is”*® At the same time, the Court regained a
solid majority in favor of civil liberties. In several important cases between
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1961 and 1969, the Warren Court ruled that major portions of the Bill of
Rights applied to the states as well as to the federal government, thus extend-
ing the Court’s protection of individual rights like freedom of speech and due
process of law.*

The Court in 1965, therefore, was inclined neither to defer reflexively to
Congress nor to ignore what it saw as an unconstitutional violation of freedom
of conscience. Daniel Seeger was a converted Quaker who was classified I-A
by his local draft board in 1958. He claimed exemption as a conscientious
objector, but was denied because he “preferred to leave the question as to his
belief in a Supreme Being open, ‘rather than answer “yes” or “no.”” Seeger
avowed, however, his “belief in and devotion to goodness and virtue for their
own sakes, and a religious faith in a purely ethical creed.”*® The Court thus
had to decide whether, as Justice Tom Clark put it, the term “Supreme Being”
meant “the orthodox God or the broader concept of a power or being, or a
faith, ‘to which all else is subordinate or upon which all else is ultimately
dependent’?”*! Here the justices took a significantly different view of what
Congress had intended than did Congress itself. The Court argued that in
drafting the 1948 act, Congress’s intent had been to “reenact substantially” the
provisions of the 1940 act.” In other words, even though Congress in 1948
saw itself as deliberately narrowing the provision, the Court determined that
Congress had not meant to change substantially the parameters of conscien-
tious objection by expanding on its definition of “religious training and
belief” The Court further argued that Congress could not have intended to
discriminate between citizens who believed in an “orthodox God” and those
who believed in some other form of a Supreme Being: “Congress, in using the
expression ‘Supreme Being’ rather than the designation ‘God, was merely
clarifying the meaning of religious training and belief so as to embrace all reli-
gions and to exclude essentially political, sociological, or philosophical views.”>
Because Seeger claimed the exemption based on what he saw as a religious
belief, even though it was not a belief in God per se, the Court ruled he qual-
ified as a conscientious objector. “A sincere and meaningful belief;” Clark
concluded, “which occupies in the life of its possessor a place parallel to that
filled by the God of those admittedly qualifying for the exemption comes
within the statutory definition.”**

The Seeger case did not arise in relation to the Vietnam War, but there is
no question it resonated strongly in the context of escalation in 1965. The
draft, which had been renewed every three to four years since 1948, was set to
expire in 1967. Throughout the spring and early summer of that year, it was
clear that a majority in Congress had no interest in expanding the provisions
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for conscientious objection, and sought instead to reinforce their narrowness.
Leading this charge was L. Mendel Rivers (D-S.C.), chair of the House Armed
Services Committee. Rivers disdained conscientious objectors and strongly
resented what he saw as the Court’s overreach in Seeger. “I see no reason on
God’s green earth,” he fumed in a speech on May 15, “why your sons and mine
should go to Vietnam to protect a fly speck in this country who says ‘T don’t
like this war because I worship a flower pot and that pot says I don’t have to
serve. . .. Let’s stop mollycoddling these people”® When Rivers introduced
the draft bill in the House on May 25, he noted that “the present law [regarding
conscientious objection] gave rise to the Seeger case, which in substance says
a man can decide what war he is opposed to, when, the time and the place,
and does not have to conform to any religion. He could worship a rock, if he
wanted to** And in an interview on Meet the Press, Rivers asserted Congress’s
prerogative to set military policy by drawing attention to its war power: “Article 1,
Section 8 says the Congress shall provide an army and a navy and make the
rules for the government thereof. I take that as what it means. . . . Congress
alone shall provide the military and make the laws for it, and nobody else”*”
Not all of Rivers’s colleagues in the House and Senate shared his antipathy
toward COs, but many of them expressed similar frustrations with Seeger.

Rivers and his fellow members of Congress heard hours of testimony
urging them to expand the conscience provisions, and some members even
spoke in favor of doing so, but in the end, the 1967 act was the narrowest one
for COs since 1917. Representatives of several prominent religious bodies,
including the National Council of Churches, the General Conference of the
Methodist Church, the General Synod of the United Church of Christ, and
the United Presbyterian Church, spoke in favor of allowing conscientious
objection on moral and philosophical grounds. They were supported in
Congress by men like Representative Robert Kastenmeier (D-Wis.) and
Senator Edward Kennedy (D-Mass.). Members of several pacifist organizations
also testified in favor of allowing selective objection—exemptions not from
all wars, but from one specific, increasingly unpopular war—but this found
less support among members of Congress. Even Kennedy, who was much
more sympathetic to COs than most, rejected selective objection. Thus the
bill that passed the House by a vote of 362-9 on May 25 and the Senate by a
vote of 72-23 on June 12 limited objector status to anyone “who, by reason
of religious training and belief, is conscientiously opposed to war in any
form. As used in this subsection, the term ‘religious training and belief’
does not include essentially political, sociological, or philosophical views,
or a merely personal moral code’*®
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As it now stood, Section 6(j) applied only to those who opposed all wars
on religious grounds. It also provided that appeals of board classifications
would be considered only by internal Selective Service personnel, and it pro-
hibited judicial review of board classifications “except as a defense to criminal
prosecution”* Congress had done everything within its power to allow as
few protections as legally necessary for the First Amendment and due process
rights of conscientious objectors.

It took only three years after the passage of the 1967 Act for the Court
to contravene the revised version of Section 6(j). When Elliott A. Welsh II, a
twenty-eight-year-old California commodities broker, applied for consci-
entious objector status, he crossed out the words “religious training and,”
leaving only the word “belief” Welsh declared that his objection to the
Vietnam War was political and philosophical, “having been formed by
reading in the fields of history and sociology”®® The appellate court deter-
mined that Welsh’s beliefs were strong, but not religious enough to merit
the exemption. Welsh appealed, arguing that following Seeger his convic-
tion should be overturned. A divided Court, now under the leadership of
Chief Justice Warren Burger, agreed. “What is necessary under Seeger for
a registrant’s conscientious objection to all war to be ‘religious” within the
meaning of §6(j),” wrote Hugo Black in the plurality opinion, “is that this
opposition to war stems from the registrant’s moral, ethical, or religious
beliefs about what is right and wrong and that these beliefs be held with
the strength of traditional religious convictions”® The Court ruled that
Welsh’s beliefs met this standard and ordered his conviction reversed.

The justices, who had been unanimous on Seeger, were deeply divided on
Welsh. John Marshall Harlan II, who had had doubts about the Seeger decision
when he joined the majority in 1965, wrote a separate opinion in Welsh in
which he concurred in the result of the case, because he agreed with Welsh
that 6(j) constituted an establishment of religion and thus violated the First
Amendment, but argued that the Court had stretched its interpretation of
6(j) too far and had gone beyond what Congress originally intended. Byron
White, on the other hand, who was joined in his dissent by Burger and Potter
Stewart, agreed with Harlan that the plurality had extended its interpretation
of 6(j) beyond reason, but argued that it did not violate the establishment
clause. “Nothing in the First Amendment,” White wrote, “prohibits drafting
Welsh and other nonreligious objectors to war. Saving §6(j) by extending it to
include Welsh cannot be done in the name of a presumed congressional will
but only by the Court’s taking upon itself the power to make draft-exemption
policy”®* Despite their different perspectives on 6(j), both Harlan and White
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thus viewed both Seeger and Welsh as instances of judicial overreach. It was
only because Harlan concurred in the result (and because Harry Blackmun
took no part in the case, leaving only eight justices) that the broad statutory
interpretation of the plurality prevailed.

Despite the Court’s expansive reading of Section 6(j) in Seeger and Welsh,
it was not prepared to go so far as to allow selective conscientious objection.
In 1971 the Court heard the cases of Guy Gillette and Louis Negre, who both
objected not to all wars on principle but to the Vietnam War specifically.
Gillette’s objections were political; Negre argued that his Catholic faith
required him to distinguish between just and unjust wars, and as the war
in Vietnam fell into the latter category, he could not participate in it. In an
8-1ruling, the Court denied both claims. Thurgood Marshall, writing for
the majority, agreed with the draft board and with lower court rulings that
6(j) applied only to those who opposed all wars. “The legislative materials,”
the Court argued, “simply do not support the view that Congress intended to
recognize any conscientious claim whatever as a basis for relieving the
claimant from the general responsibility or the various incidents of military
service”® While acknowledging that the statute discriminated against nonbe-
lievers, the Court ruled that there were neutral (i.e., not related to Congress’s
concern for its ability to raise an army) and secular reasons for the distinction,
including the difficulties of requiring draft boards to determine the sincerity of
selective conscientious objector claims. “We conclude,” Marshall wrote, “that it
is supportable for Congress to have decided that the objector to all war—to all
killing in war—has a claim that is distinct enough and intense enough to justify
special status, while the objector to a particular war does not”**

Taken together, Seeger, Welsh, and Gillette reveal the Court’s uneasiness with
Section 6(j). The distinction between religious and nonreligious objectors
was constitutional, the majority argued in Gillette, but the definition of
“religion” established in Welsh was so broad that it almost didn’t matter.
Allowing for conscientious objection only on theistic grounds was clearly
a violation of the establishment clause, but rather than strike down the
statute, the Court chose to interpret it as broadly as possible. The Court
wanted to preserve conscientious objector recognition and to protect civil
liberties, but the justices also wanted to protect Congress’s power to raise
armies. The 5-3 split in Welsh demonstrates just how divided the justices
were on the delicate questions of how to interpret the congressional statute,
and how far they could or should restrict Congress’s statutory prerogatives.

That ambivalence also characterized other decisions regarding COs and
the draft. The Court issued a series of decisions in the late 1960s and early
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1970s in which it did not side reliably either with COs or with the Selective
Service. The year before Gillette, the Court reversed the conviction of a man
whose local draft board had refused to reopen his classification even after he
brought in new evidence testifying to his conscientious objection.” A month after
Gillette, the Court ruled that a conscientious objector whose beliefs had “crystal-
lized” between the time that he received his notice to report for induction and his
scheduled induction date was not entitled to a review of his status by the draft
board.® Later that term, the Court reversed the conviction of Cassius Clay
(known by then as Muhammad Ali) for failing to report for induction after his
conscience claim was denied, on the grounds that the Selective Service
appeals board had not specified the reason why it denied the claim.*’

But the most telling cases were those involving active draft resisters.
By the late 1960s, a growing number of young men were using their draft
cards to express their opposition to the war. In 1968 and again in 1970, the
Court protected Selective Service registrants who quietly returned their
draft cards in protest from punishment by vindictive draft boards.*® But in
general, the justices shared Americans” antipathy toward public antiwar
demonstrations, which they saw as disrespectful and disloyal.®” As Michael
Belknap has pointed out, “despite its otherwise strong commitment to
safeguarding freedom of expression, the later Warren Court was not par-
ticularly protective of protest against the Vietnam War.””° Most notably, in
1968 the Court upheld the conviction of David Paul O’Brien, who publicly
burned his draft card on the steps of a Boston courthouse. To the justices,
O’Brien represented a political outlier who needed to be brought into line.
Congress’s ability to raise an army, the Court ruled in this case, was a “suffi-
ciently important governmental interest” that justified “incidental limita-
tions on First Amendment freedoms.””!

By the time the draft ended in 1973, Supreme Court jurisprudence on
conscientious objection remained, as one scholar has put it, “unsettled.””
Section 6(j)’s distinction between religious and nonreligious objectors was
constitutional, but a registrant whose moral or philosophical objections met
the standard established in Welsh was also exempted. Men who returned their
draft cards were protected from punishment, but those who destroyed them
publicly were not. As in the period after World War II, the Court’s growing
sense of its own authority and its concern for civil liberties during the
Vietnam era led to important shifts in its approach to conscientious objectors.
But the justices’ ambivalence toward the social and cultural changes of the
late 1960s and early 1970s led them—to echo Schulman and Zelizer again—to
“entrench” the power of the government and bring outliers into line. While the
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Court wanted to protect freedoms of conscience and expression, it was pre-
pared neither to abrogate Congress’s war power entirely nor to countenance
radical antiwar protests. In an era when the very integrity of the federal gov-
ernment was being called into question, the Court was reluctant to fuel what
it saw as a threatening fire of radicalism. The war power may not have been a
blank check, but it was still valid currency.

CONCLUSION

The issue of conscientious objection raises fundamental questions about the
obligations of U.S. citizenship, and about when citizens are required to subor-
dinate their own conscience and judgment to that of the state. The various
branches and members of the federal government have not always agreed on
where that line should be drawn. Between the end of World War II and the
early 1970s, the Supreme Court gradually expanded the protections it afforded
to conscientious objectors to compulsory military service, although that
expansion was neither smooth nor uncontested. In the interest of protect-
ing individual civil liberties, especially freedom of conscience, the Court
restricted Congress’s power to compel military service, but the justices were
not prepared to allow citizens to substitute their own political judgment for
that of the state. In Seeger and Welsh, the Court ruled that conscience
exemptions could not be limited to traditional religious believers. But in
their steadfast refusal to allow selective objection and their punishment of
public draft resisters, the Court upheld the power of the government to
set foreign policy and to wage war, and to expect that citizens will provide
military service in support of those actions.”

Debates over citizens’ right to conscientiously object to laws contrary
to their personal beliefs did not end, of course, with the draft. Individuals
and organizations have used the constitutional system more recently to
argue, among other things, that religious schools should be able to fire
pregnant employees, that businesses should be able to refuse service to
gay couples, and that companies should not be required to provide health
insurance for contraception. In one of the most-watched cases of the last
five years, the Court ruled that an employer could not be legally required
to provide insurance coverage for contraception if doing so violated the
“sincerely held religious beliefs” of the company’s owners.”

But the “contraception mandate” is also an excellent example of how the
Court’s decisions on conscientious objection fifty years ago have had unin-
tended consequences. In August 2015, a federal district court judge cited
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Welsh in his decision to exempt a secular organization from the contraception
mandate on the basis of moral, rather than religious, objections.” As Timothy
Jost of Washington and Lee School of Law notes, the federal government
“now seems to be stuck”—if it accommodates religious objections to such
requirements, it must do so for moral and philosophical objections as well.
“It is hard to see,” Jost points out, “how we can have a uniform system of
insurance coverage if any employer can opt out of a regulatory requirement
for its own philosophical reasons and any insurer that wants to sell individuals
coverage that complies with their religious or philosophical beliefs can opt
out of regulatory requirements that would otherwise apply” Such a course
would lead to a “very problematic regulatory environment.”’®

The question of how to balance freedom of conscience and individuals’
right not to be discriminated against is complicated, to put it mildly. Most of
the recent cases to reach the Court, including Hobby Lobby and Masterpiece
Cakeshop v. Colorado Civil Rights Commission, concern objections based
explicitly on religious faith. But as March for Life illustrates, Seeger and Welsh
offer precedents that could allow anyone with strong moral or philosophical
objections against the contraception mandate or gay marriage to argue they
should be legally exempt from regulatory requirements or antidiscrimination
statutes. These ongoing battles prove that the contested questions the Supreme
Court engaged fifty years ago are far from being resolved.

Denison University
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