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INTENDING, FORESEEING,
AND THE STATE∗
David Enoch
The Hebrew University in Jerusalem

For many years, moral philosophers have been debating the conceptual and moral
status of the distinction between intending harm and (merely) foreseeing harm. In
this paper, after surveying some of the objections to the moral significance of this
distinction in general, I focus on the special case of state action, arguing that whatever
reasons we have to be suspicious about the distinction’s moral significance in general,
we have very good reasons to believe it lacks intrinsic moral significance when
applied to state action. After arguing for this claim, I pursue in a preliminary way
some of its implications.

I. INTRODUCTION

For many years now, moral philosophers have been debating the conceptual
and moral status of the distinction between intending harm and (merely)
foreseeing harm. And though some of the examples often discussed in this
context have been examples of state action (such as the comparison of
strategic bomber and terrorist bomber, of which more shortly), still, to the
best of my knowledge, no explicit attention has been given in this context
to the important particular instance of state actions. In this paper I argue
that the general reasons to be suspicious about the moral significance of
the intending-foreseeing distinction apply in an especially forceful way to
state action.

The discussion proceeds as follows. In Section II, I present the intending-
foreseeing distinction in detail and emphasize its initial appeal. I then pro-
ceed to survey, in Section III, some objections to the distinction’s moral
significance. In Section IV, I proceed to argue that however weighty these
objections are in general, some of them are much more powerful when
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70 DAVID ENOCH

understood as objecting specifically to the application of the intending-
foreseeing distinction to state action. I present a short conclusion in
Section V and in Section VI, I present a research program: I hint at some
of the theoretical discussions—in political philosophy and legal theory—
that could benefit from thinking about the applicability of the intending-
foreseeing distinction to the state. The list, it seems to me, is impressive
enough to call for further work on these matters. In an Appendix I argue
for a lemma used in Section VI, the claim that if neither the intending-
foreseeing distinction nor any related distinction can be defended, conse-
quentialism is the way to go.

II. THE DISTINCTION BETWEEN INTENDED AND (MERELY)
FORESEEN CONSEQUENCES

A typical terrorist intends serious harm to noncombatant innocents. And
while someone engaging in counterterrorist warfare may cause just as much
harm to innocents as the terrorist does, he typically (so we would like
to hope) does not intend such harm. True, given the relevant statistics,
the counterterrorist engaging in risky, collateral-damage-causing activities
knows it is very likely that he will cause serious harm to innocents; he expects
such harm. But he does not intend it. And this is no mere psychological differ-
ence for it has practical implications: The terrorist typically does what he can
to maximize the extent to which his actions harm innocents (or at least to
insure that they cause enough such damage), whereas the (interesting) coun-
terterrorist may very well make considerable efforts in order to minimize
both the likelihood that harm to innocents occur and the extent of such
harm should it occur. The terrorist and the counterterrorist—stipulatively
thus described—can serve as an example of the intending-foreseeing dis-
tinction, and indeed, the intuitive moral difference between them may
be thought of as evidence for the moral significance of the intending-
foreseeing distinction.1

Note that the distinction between intended and foreseen consequences is
not the distinction between consequences the agent wants intrinsically and
those she wants only instrumentally or extrinsically, because of their (for
instance, but not necessarily, causal) relation with other consequences. The
distinction is not, in other words, between ends and means. The harm to
innocents is, after all, not the (interesting) terrorist’s end but rather a means
to the end of national liberation (or whatever). The distinction should be
understood, rather, as the distinction between ends and means on one side,
and side effects on the other. For the terrorist, the harm to innocents is an

1. William Fitzpatrick notes that the intending-foreseeing distinction may be “indispensable
to a proper characterization of terrorism”. See William J. Fitzpatrick, The Intend/Foresee Distinction
and the Problem of Closeness, 128 PHIL. STUD. 585–617 (2006), at 586.
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intended means to his end, whereas for the counterterrorist, the harm to
innocents is a merely foreseen side effect.

In the following sections, I am going to be critical of this distinction,
offering objections to its moral significance. In order to appreciate and
evaluate these objections, though, it is important not to underestimate the
role of the distinction in our commonsensical moral thinking. The two well-
known cases—Trolley and Transplant—can work as well as any in making
this clear.2 In Trolley you have to decide whether to divert a runaway trolley
about to crash into and kill five people to a sidetrack on which it will crash
into and kill only one. In Transplant you have to decide whether to kill a
healthy patient in order to harvest his organs and save five other patients
desperately awaiting organ donations. Pretheoretically, we seem to think
that it is morally permissible (and perhaps even required) to divert the
trolley but that it is morally impermissible to kill the patient in Transplant.

The philosophical challenge here, of course, is to point to a rationale
that could account for and justify this difference in our pretheoretical
moral judgments, and at least one initially plausible attempt at this chal-
lenge points to the distinction between intending and foreseeing: For in
Trolley, the death of the one is a merely foreseen side effect of diverting the
trolley (and so of saving the five),3 whereas in Transplant the death of the
one is an intended means to the end of saving the five. If—as a result of the
objections that follow or for some other reason—the intending-foreseeing
distinction must be discarded as lacking any (intrinsic) moral weight, and
if no amended distinction can be made to work, it is no longer clear that
we have the resources to defend our pretheoretical moral distinction be-
tween Trolley and Transplant. And the same goes, of course, for many other
pretheoretical judgments and distinctions.

Now, at the end of the philosophical day, perhaps these are all going to
have to be viewed as bullets that have to be bitten, because the intending-
foreseeing distinction (and related distinctions) cannot withstand criticism.
But let us not kid ourselves about the significance of such a move. Abandon-
ing this distinction (and related distinctions) is going to have to involve a
revolution in commonsense morality, nothing less. And though such a revo-
lution may be called for, its depth and scope should not be underestimated.

Let me note here that this common way of putting the distinction—
between intended means and foreseen side effects—actually conflates two
ways of understanding the distinction, two ways that the literature is of-
ten not careful enough in distinguishing. One way of understanding the

2. For one locus classicus, see JUDITH J. THOMSON, The Trolley Problem, in RIGHTS, RESTITUTION

AND RISK 176–202 (1986).
3. At least this is the case with the standard Trolley case. Many variants are possible, of

course, including variants in which the motivations of the relevant agent are of a much more
complicated structure. For discussion, see David Enoch, Ends, Means, Side-Effects, and Beyond: A
Comment on the Justification of the Use of Force, 7 THEORETICAL INQUIRIES L. 43–57 (2005) and the
references there.
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distinction is as a distinction between, perhaps somewhat roughly, two men-
tal states: that of intending and that of foreseeing. The other way of under-
standing it is as a distinction between two types of causal structures. On the
former understanding, the intrinsically relevant difference between Trolley
and Transplant is that in Trolley one merely foresees the death of the one,
while in Transplant one intends the death of the patient. On the latter un-
derstanding, the relevant difference is that in Trolley the death of the one
is a mere side effect, whereas in Transplant the death of the one is a means,
lying on the causal way to saving the five.4 Now, these two ways of under-
standing the distinction may very well be related. But they are still distinct.5

And as will become apparent in what follows, it is important to keep the
two different ways of understanding the distinction in mind, because some
of the critiques of the distinction apply to one understanding but not to
another.6

Though there may, of course, be other ways of understanding the
intending-foreseeing distinction, these two are the most common in the
literature, and furthermore I am not aware of any suggested understanding
of the distinction that is not seen upon reflection to be either an instance
of the mental-state distinction, or an instance of the causal-structure dis-
tinction, or of some complex function of the two.7 For the purposes of this

4. Jonathan Bennett and Frances Kamm do draw this distinction (between the two ways
of understanding the intending-foreseeing distinction) explicitly. See JONATHAN BENNETT, THE

ACT ITSELF 198 (1995); and Frances M. Kamm, Failures of Just War Theory: Terror, Harm, and
Justice, 114 ETHICS 650–692 (2004), at 667. If I understand Kamm correctly, she thinks the
appropriate moral distinction is closer to the one in terms of causal structures than to the
one in terms of mental states, though at one point Kamm seems to be looking for some
kind of middle ground between these two ways of understanding the distinction. See Frances
M. Kamm, Non-Consequentialism, the Person as an End-In-Itself, and the Significance of Status, 21
PHIL. & PUB. AFF. 354–389 (1992), at 376. It is not completely clear whether Warren Quinn’s
favorite way of understanding the intending-foreseeing distinction—in terms of whether or
not someone’s involvement is anything to the agent’s purpose—falls on the mental-state or
the causal-structure side, but it seems to me the former is better in line with what he has to
say about the distinction, in particular its rationale. See Warren Quinn, Actions, Intentions and
Consequences: The Doctrine of Double Effect, 18 PHIL. & PUB. AFF. 334–351 (1989); reprinted in
MORALITY AND ACTION 175–193 (1993).

5. Indeed, as one referee insisted, it may even be said that the causal-structure understanding
is not an understanding of the intending-foreseeing distinction at all. Of course, nothing hinges
on the terminological issue. As long as the two distinctions are clearly distinguished (as they
are in the text here and in the arguments below), it does not matter what one calls the
causal-structure distinction. I choose the terminology in the text—where the causal-structure
distinction is considered one kind of the intending-foreseeing distinction—simply because (as
can be seen from the previous note) it is more in line with the literature.

6. Discussions of the moral significance of the intending-foreseeing distinction in the lit-
erature are often conjoined with discussions of the moral significance of the different but
perhaps related doing-allowing distinction. For now let me restrict my discussion to just the
intending-foreseeing rather than the doing-allowing distinction.

7. Perhaps some examples will help here. It is sometimes suggested that we understand
the distinction in dispositional terms; see, e.g., Alison Hills, Intentions, Foreseen Consequences, and
the Doctrine of Double Effect, 133 PHIL. STUD. 257–283 (2007). But—depending on your view of
dispositions and of mental states—such dispositions may be just mental states, and if not, what
underlies the dispositions will turn out to be mental states or causal structures, or both. It is
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paper, then, we can safely focus on just these two understandings of the
intending-foreseeing distinction.

III. CRITIQUES OF THE MORAL DISTINCTION BETWEEN
INTENDED AND (MERELY) FORESEEN CONSEQUENCES

The distinction between intending and foreseeing has been the object of
much criticism in the past few decades. Some discussions concentrate on
the conceptual question: whether we can even draw a coherent distinction
between intended and foreseen consequences, and if so, how this distinc-
tion is best understood. This will not be my concern below. Indeed, I will
assume that even if the distinction is vague and not at all easily made into
a completely explicit set of necessary and sufficient conditions for either
intending or foreseeing, still we are perfectly capable of drawing the dis-
tinction in many paradigmatic cases (such as, for instance, Trolley and
Transplant, or the case of typical terrorist and counterterrorist acts). And
this suffices, it seems to me, to show that the distinction is not without con-
tent (and not more problematic than many other conceptual distinctions
we get by with rather well): Conceptual distinctions in general come rather
cheap.

The more interesting question is, I think, whether the conceptual distinc-
tion we do in fact make is of any (intrinsic) normative significance.8 And
in what follows I discuss only objections that are meant to push us in the
direction of giving this question a negative answer.

A. Counterexamples

In the Loop version of Trolley9 the two tracks—the one with the five and
the one with the one—are linked at their far end, so that the trolley can go
from one to the other. Now assume that in this case diverting the trolley will
only have the intended good effect—saving the five—if the one is hit (and
killed), because otherwise the trolley will continue down the looping track,
and hit the five from the other side. Only if it crashes into the one will it slow

also sometimes suggested that the intending-foreseeing distinction is best understood in terms
of what reasons the relevant agent acts on. But of course, the notion of acting-for-a-reason
is notoriously loaded, and once unpacked it, too, I believe, will come down to mental states,
perhaps combined with some features of the relevant causal structures. But I cannot do justice
to all this here.

8. For the distinction between the conceptual and the normative questions, see also Joseph
M. Boyle Jr., Toward Understanding the Principle of Double Effect, 90 ETHICS 527–538 (1980); reprinted
in THE DOCTRINE OF DOUBLE EFFECT 7–20 (2001) (P.A. Woodward ed.), at 13; and Kamm, supra
note 4, 114 ETHICS 650–692 (2004), at 654.

9. See Thomson, supra note 2; see also the references in Frances Kamm, The Doctrine of Triple
Effect and Why a Rational Agent Need Not Intend the Means to His End, 74 PROC. ARISTOTELIAN SOC’Y
(Supp.) 21–39 (2000).
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down and not reach the five. In Loop, then, killing the one is no longer a
merely foreseen side effect but is an intended means to saving the five, and
this is the case, it seems, however exactly you understand the distinction
between intending and foreseeing or between means and side effects. So
assuming that the distinction between intending and foreseeing is what
makes the difference between Trolley and Transplant, we should conclude
that in Loop it is no longer morally permissible to divert the trolley.

But this result, argues Thomson, is doubly counterintuitive: It is counter-
intuitive, first, in that it seems to us permissible to divert the trolley even in
Loop, and second, because it is astonishingly implausible to suppose that
the difference between Trolley and Loop—that extra bit of track that con-
nects the two tracks—is a difference that makes a moral difference. So what
we have here is a counterexample to the claim that the intending-foreseeing
distinction accounts for the moral difference between Transplant and
Trolley.10

B. The Moral Insignificance of the Causal Order

One way of understanding the intending-foreseeing distinction is, remem-
ber, as the distinction between two kinds of causal structure: In Transplant,
the death of the one is on the causal way to the saving of the five. Not so in
Trolley, where the death of the one is on a different causal route, causally
after the means (diverting the trolley) that saves the five. But when thinking
not so much about particular cases and our pretheoretical reactions to them
but directly about the distinction based on the causal order, it is hard not to
doubt the moral significance of this distinction. Why think that the causal
order has such far-reaching moral implications? Upon reflection, causal-
order facts seem of the wrong kind to have intrinsic moral weight. Facts
about the well-being of people, for instance, seem to be of the right kind to
make a moral difference. Facts about people’s choices also seem reasonably
good candidates to make a moral difference. And facts about some causal
relations may also be of the right kind to make a moral difference—for
instance, facts such as which action causes which effects on well-being. But
facts about causal order—what is causally on the way to what—look simply
(intrinsically) morally weightless.11

To see this more clearly, think about a moral agent deliberating about a
possible future action of hers—whether or not to act in a certain way. We

10. An anonymous referee suggested that if Loop is symmetrical—if, that is, only if the trolley
hits the one will it avoid hitting the five, and also only if it hits the five will it avoid hitting the one,
then the permissibility of diverting the trolley in Loop may be rather easily explainable—for
in this case the only asymmetrical consideration is that of the number of people on each track.
I am not sure this way out actually works, but just to make sure we do not run into problems
here, assume that the “extra bit of track” technically allows only one-way trolley traffic, so that
unless the trolley is diverted to his track, the one is safe whether or not the trolley hits the five.

11. For a similar point, see Bennett, supra note 4, at 199.
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give this agent some relevant information to help her make the morally
right decision, and she can ask for more information if she thinks she
needs it. If she then asks for further information regarding the effects of
the relevant action (or inaction) on the well-being of some person, her
question seems appropriate. If she asks for further information regarding,
say, the distribution of hair on the head of one of the affected persons, her
question is not appropriate (at least absent some story explaining why it is
that the distribution of hair on that person’s head is morally relevant).

Thinking about this agent gives us a kind of a test—I will call it “the
appropriate-question test”—for the (intrinsic) moral relevance of a given
consideration. And it is a test that focuses on the perspective that is morally
most important—the first-person perspective of the deliberating agent.12

Let us apply this test, then, in order to check whether causal order is
morally significant. Think, then, of our agent, deliberating whether to press
the button in front of her. We give her information about the states of affairs
that will obtain if she does—and if she does not—press it. We tell her, for
instance, that if she presses the button, certain good effects and also certain
bad effects will follow (and that they will not follow if she does not press
the button), and we describe these effects in detail. She then proceeds to
ask whether the bad effect is on the causal way to the good effect. Is her
question appropriate? Is it more like the question about further effects
on people’s well-being or more like the question about the distribution of
hairs on someone’s head? To my ears, her question sounds weird, surpris-
ing, indicative of rather disturbing facts about her moral character.13 Given
a full description of the relevant consequences, and without some further
(for instance, instrumental) story explaining how the exact causal structure

12. As far as I know, the appropriate-question test does not appear in the literature, but I
do not claim originality for the intuition it is meant to capture. For a discussion that force-
fully emphasizes intuitions about which differences make a moral difference, see PETER UNGER,
LIVING HIGH AND LETTING DIE ch. 4 (1996). For something closely resembling the appropriate-
question test, see T.M. Scanlon. Moral Assessment and the Agent’s Point of View, 20 Draft for
NYU Colloquium on Law, Philosophy, and Political Theory, October 31, 2002, available at
http://www.law.nyu.edu/clppt/program2002/readings/scanlon/scanlonnyu02.doc (last vis-
ited August 13th 2006).

13. There is an important particular instance of causal-structure-questions that may—I am
really not sure here—be appropriate. Suppose the agent asks whether other agents will be
involved in the bringing about of the bad effect and indeed whether they will be acting
impermissibly in being so involved. (I thank Doug Husak for raising this kind of case.) I tend
to think that such questions are inappropriate, but I do not find them as inappropriate as
the one in the text. Unfortunately, I cannot discuss this kind of case in detail here—doing so
would have to involve a discussion of agent-relativity and of the way in which we should take
into account in our deliberation the foreseeable immoral behavior of others, both interesting
and important topics that deserve more discussion than I can afford here. Let me just note,
though, the following three points. First, to my ears such questions sound (at least somewhat)
inappropriate. (Consider: “OK, I know how many people will die in each scenario, but how
many of them will be killed by me?”) Second, there are many cases where the intending-
foreseeing distinction is supposed to apply that do not involve actions by such third parties.
Third, such questions sound particularly inappropriate when in the context of state action
(which I discuss in the text).
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is morally significant, the causal order seems (to me) simply morally ir-
relevant. If you agree with me that the question about the causal order is
inappropriate, you have strong reason to suspect that causal order in gen-
eral, and in particular the distinction between means and side effects, is
simply (intrinsically) morally irrelevant.14

Let me emphasize here—in case you are not yet convinced—that what
is at issue is not any old way in which the causal structure may be norma-
tively relevant. What is at issue—and what the appropriate-question test is
supposed to help us with finding out—is whether the causal structure is
intrinsically morally relevant, whether, in other words, it is morally relevant
regardless of its relations to other factors. So it will be no reply to the line of
thought in the previous paragraphs to show that, say, causal-structure facts
are correlated with other facts, themselves normatively significant, and can
thus serve as reasonably good proxies for them. The question is, rather,
whether—holding all other things equal—the causal structure itself makes a
moral difference. And here the answer that seems to me overwhelmingly
plausible is that it does not.

It may be objected that the appropriate-question test, as many other
intuition pumps, is too sensitive to the way the case is described, or in this
case to the way the relevant question is formulated. Thus, if the question is
put in the terms I have been using—“Will the bad effects be on the causal
way to the good effects?”—perhaps the question sounds inappropriate. But
if the question is put differently—say, “Will I be using the harmed person
merely as a means?”—the question sounds perfectly appropriate. Does this
show that the appropriate-question test is misguided (because too easily
manipulable), or indeed that I have been applying it tendentiously?15

It will come as no surprise that I think the answer is “no.” True, propo-
nents of the moral significance of the intending-foreseeing distinction (in
either of its meanings) often use such Kantian locutions (“using merely
as a means”) as ways of making this claim plausible. Thus it is often said
that by diverting the trolley, we will not be using someone merely as a
means (in Trolley, at least, for it is not at all clear this is the case in Loop),
whereas in Transplant we will be using the person whose organs we take
merely as a means. Or perhaps it can be said that in Transplant we would be

14. As stated in the text, the appropriate-question test gives reason to doubt the moral
significance of the intending-foreseeing distinction when it is understood as a distinction
between different causal structures. It is not clear to me whether a version of this test can be
applied to the mental-states version of the distinction as well. This is so because it is not clear
what sense can be made in this context of the deliberating agent’s relevant question about
her own mental states (If I foresee that I will intend harm, is it now a case of intention or
mere foresight?) and because any answer to this question may very well bring about a change
in her relevant mental states. For the somewhat related claim that the deliberating agent has
no reason to ask about her own motives, see ROBERT E. GOODIN, UTILITARIANISM AS A PUBLIC

PHILOSOPHY 51–57 (1995).
15. I thank an anonymous referee for pressing me on this and related issues.
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appropriating someone’s body against their will, which we would not be
doing in Trolley.16

But such ways of describing the case—though plausible-sounding—do
not help, for two reasons. First, proponents of such ways of talking have
to fill in the details in a plausible way, and it is notoriously hard to say
what treating someone merely as a means exactly comes to, why exactly it
matters morally, and why it applies to Transplant but not to Trolley (and the
analogous point applies, it seems to me, to appropriation as well).17 Such
ways of talking, then, are best seen not as a solution to our problem, but
rather as more elegant names for the problem itself. Second, and perhaps
more relevant in the context of the appropriate-question test, such ways of
talking are normatively loaded, and so formulating the relevant question
in such terms illegitimately biases the appropriate-question test. In order
to test for intrinsic moral significance, the question has to be put in the
normatively thinnest possible terms. Only if the question—thus put—seems
appropriate is the relevant factor intrinsically morally relevant.

Suppose, for instance, that we want to know whether the fact that an act
will constitute a killing is intrinsically morally significant and that we plan to
find out by employing the appropriate-question test. The way to formulate
the question, then, is: “But will it be a killing?” Formulating the question as
“But will it be a murder?” is cheating, of course, because “murder” is such
a normatively loaded word that its appearance in the question corrupts the
appropriate-question test. Similarly, then, the right question to put in our
context is not “But will I be appropriating another person?” (for “appropri-
ating a person” is a highly normatively loaded expression) or “But will I be
using her merely as a means?” (for “using merely as a means” is—at least
among moral philosophers—a highly normatively loaded expression), but
rather something like “But will the harm I cause her be on the causal route
to the good I cause him?” If you—like myself—are unwilling to answer this
question in the positive, you must not hide behind tendentious, normatively
loaded alternative descriptions of the case and should instead conclude that
causal-structure facts are without intrinsic moral weight.

Of course, as with all controversies regarding whether something is in-
trinsically morally significant, it is hard to construct sophisticated arguments
one way or another—pretty much the best that can be done is to get mis-
understandings out of our way, focus as clearly as we can on the precise

16. For this way of talking, see Larry Alexander, The Jurisdiction of Justice: Two Conceptions of
Political Morality, 41 SAN DIEGO L. REV. 949–966 (2004), at 957.

17. It may be thought that rights-talk can help here. For perhaps the relevant characteri-
zation of the difference between Trolley and Transplant is that in Transplant, saving the five
involves violating the right of another person, while in Trolley, no such violation need be
involved. (And the question: “But will I be violating any rights?” sounds paradigmatically ap-
propriate.) But this, too, it seems to me, does not help. For now, in the process of filling in the
details of such a view, its advocates will have to explain why it is that we have the right relevant
to Transplant and not to Trolley, and in this discussion, it seems to me, all the problems for
the intending-foreseeing distinctions will resurface.
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question in front of us, and give the most plausible answer. And people
may differ about what it is, of course. But it is in this spirit that I offer
the appropriate-question test—when the misunderstandings above are re-
moved and we focus clearly on the question of intrinsic moral significance,
the claim that causal structures are significant in this way seems (to me) just
too much to believe.

Consider one last objection to the employment of the appropriate-
question test as a way of showing that causal structures are intrinsically
insignificant.18 Suppose our agent, having been presented with all the in-
formation about her possible actions’ effect on people’s well-being and the
like, proceeds to ask: “But wait a minute, am I in Transplant or in Trolley?”
Is this question not appropriate?

It certainly sounds appropriate, but this is so, I want to suggest, simply
because Trolley and Transplant are intuitively so different from each other.
And of course, we knew that all along. The objections to the moral rele-
vance of the intending-foreseeing distinction do not deny, of course, the
commonsensical appeal of the distinction. Rather, they are arguments for
why we may need to revise the judgments that seem to us so intuitive, be-
cause they do not seem to us defensible on reflection. Here as elsewhere,
what we want from a moral theory is not just a reasonably good fit with our
pretheoretical intuitive judgments. Rather, we want the theory to be good as
a theory, to score reasonably high on the list of theoretical virtues. In order
to do that it must, for instance, offer something by way of unity, coherence,
explanatory power, and elegance, it must not be ad hoc, it must focus on
factors that upon reflection seem to make a moral difference, and so on.
What the discussion above shows is that a moral theory that makes use of
the intending-foreseeing distinction (understood causally) fails this further
test, and this even if it does fit many of our pretheoretical specific moral
judgments. Just noting again that these judgments do seem intuitive carries
at this stage of the debate little weight.

C. Remnants of Catholicism?

The history of the moral distinction between intending and foreseeing is
bound with the traditional Catholic doctrine of double effect.19 According
to this doctrine—and this is very rough—one is allowed to bring about both
a good effect and a bad one only if the good is greater than the bad and,
furthermore, the bad is not intended as a means to the good but is merely
foreseen as a side effect of bringing about the greater good.20

18. I thank Larry Alexander for a related point.
19. For many relevant references here, see Boyle, supra note 8.
20. Note that I do not claim that the Catholic doctrine is unable to cope with purported

counterexamples to the moral significance of the intending-foreseeing distinction. Perhaps
Catholic doctrine has other resources it can use in order to cope with them; for an argument
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This historical connection between the moral distinction between intend-
ing and foreseeing and the doctrine of double effect lends some support to
the following suspicion: perhaps the moral distinction between intending
and foreseeing is well motivated in the context of the beliefs and judgments
that are a part of the Catholic (or perhaps more generally theistic) tradition
but not in other contexts. And perhaps our intuitive judgments on partic-
ular cases that seem to assume something like that distinction are really
remnants from a system of thought many of us no longer adhere to nor
should we adhere to. It may be argued, for instance, that within a (certain
kind of) religious context. the distinction can derive its appeal from a view
of the good will as holy or pure (or perhaps the bad will as especially im-
pure). But if we no longer think of the good will as pure or holy in any such
way, perhaps the philosophical rationale for assigning moral weight to the
intending-foreseeing distinction no longer exists. Similarly, perhaps within
a religious context it may be argued that we mere mortals are responsible
only (or especially) for our own intentions and everything else—side effects
included—is up to God. But if we no longer believe in the kind of Provi-
dence this suggestion presupposes, perhaps we no longer have any reason
to attribute moral weight to the intending-foreseeing distinction.

Of course, such historical speculations are never conclusive. Perhaps,
for instance, from within a Catholic perspective the intending-foreseeing
distinction is supported by one rationale, a rationale we should perhaps
reject, but still the distinction can be supported by some other, nontheistic,
philosophical rationale. Or perhaps the traditional Catholic rationale for
the doctrine is one also available for nonbelievers.21 Nevertheless, the kind
of historical suspicion I gesture at here is not, I think, without force. For by
suggesting a debunking explanation of our relevant intuitions—one that is
perfectly compatible with them being utterly misleading—one makes them
more suspicious and the option of discarding them more viable.

D. The Irrelevance of the Agent’s Mental State

Think about a hard medical decision—say, whether to give a suffering pa-
tient a high dose of morphine in order to relieve his pain (at the price of his
likely death). And let us assume that in the circumstances, the (medically
and also morally) right thing to do is to give the morphine. Now add the
following piece of information: the physician making the decision and ad-
ministering the procedure enjoys perverted pleasures from killing patients.
If he gives the patient the morphine, he will do it intending to enjoy these

along these lines, see Joseph Shaw, Intentions and Trolleys, 56 PHIL. Q. 63–83 (2006), at 69–
70. My topic is not the doctrine of double effect per se but rather the intending-foreseeing
distinction. In the text here I put forward a conjecture that relies only on the fact that the two
are historically connected.

21. To know whether this is so, one would need to know much more about Catholic doctrine
than I do. For many more details, see Boyle, supra note 8.
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perverted pleasures. He foresees that the patient’s pain will be relieved, but
this is not why he acts as he does. Of course, now that we know these disturb-
ing facts about the doctor and his relevant mental states, we will morally
judge him accordingly and will no doubt try to let someone else decide
about the appropriate procedures. But—and this is the crucial point in our
context—should this information make us change our mind regarding the
permissibility of the relevant action? Could facts about these mental states of
the doctor giving the morphine make us take back our judgments that this
is the appropriate action in the circumstances, even when all other factors
are held equal? The answer, it seems, is “no.”

Thomson suggests that we learn from such examples that the agent’s
mental states are simply irrelevant for the moral permissibility of the rel-
evant action. They are very relevant, of course, for the evaluation of the
agent, but this is an entirely different story. And because mental states are
irrelevant to the moral status of the action, the intending-foreseeing distinc-
tion, understood as a distinction between two mental states and applied to
the moral evaluation of actions, is without moral weight.22 Of course, as it
stands this line of thought is too quick. Strictly speaking, what the example
at most shows is that sometimes the agent’s mental states are irrelevant to the
permissibility of the relevant action, not that they never are. But the strength
of the intuitive judgment Thomson uses, together with the distinction be-
tween the evaluation of the action and that of the agent, and given the
absence of an obvious rationale for why it is that the mental states should be
relevant to permissibility in some circumstances but not others—all these
factors together strongly suggest, I think, the more general conclusion.

Perhaps we should qualify this assertion in the following way: it may per-
haps be thought that when all other things are equal, a state of affairs in
which there are good-intending mental states is better than a state of affairs
in which there are bad-intending mental states. Perhaps, in other words,
something like the intending-foreseeing distinction can be incorporated
into the conception of the good (though I do not know if this would be

22. See, e.g., Judith J. Thomson, Physician Assisted Suicides: Two Moral Arguments, 109 ETHICS

497–518 (1999), at 514–516; and Thomson, Self-Defense, 20 PHIL. & PUB. AFF. 283–310 (1991),
at 293–294. For similar lines of thought, see James Rachels, More Impertinent Distinctions and
a Defense of Active Euthanasia (1994), reprinted in KILLING AND LETTING DIE, 139–154 (1994)
(B. Steinbock and A. Norcross eds., 2nd ed.); and Scanlon, supra note 12. For the contrary
claim, supported by intuitions about specific cases rather than by independent argument, see
Shaw, supra note 20, at 81. William Fitzpatrick argues that Thomson in fact argues here against
a straw man, as the doctrine of double effect is best understood as claiming that the moral
permissibility of an action depends not on the intentions with which it is performed but rather
on the intentions with which it can be performed. See William J. Fitzpatrick, Acts, Intentions
and Moral Permissibility: In Defense of the Doctrine of Double Effect, 63 ANALYSIS 317–321 (2003). But
then it seems Fitzpatrick owes us a story of why it is that some actions can and some cannot
be performed with such intentions, and the only available answer seems to me to be one
referring to the different causal structures involved. The (possible) intentions thus drop out
of the picture of what does the ultimate normative work. So Fitzpatrick really understands the
intending-foreseeing distinction in the causal-structure rather than the mental-state way.
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a plausible conception of the good). If so, then there is, after all, a differ-
ence between the state in which a good-intending doctor administers the
morphine and one in which a bad-intending doctor administers it. And
then it may no longer be true to say that the mental state of the action has
absolutely no (intrinsic) bearing on the permissibility of the action.23

Even if this qualification is not without weight, though, it is hard to
believe that it has enough weight to outweigh some of the other relevant
considerations—like that of the need to relieve the patient’s pain or to
avoid the harm to innocents in cases of counterterrorist acts. Furthermore,
nothing like this line of thought can secure for the intending-foreseeing
distinction anything like the deontological status it is often supposed to
have. For if the moral significance of the distinction is incorporated into
one’s conception of the good, then in circumstances in which intending
(and not merely foreseeing) harm will minimize future harm-intendings,
we should go ahead and intend harm (so that, for instance, we should kill
the patient in Transplant if doing so will somehow minimize the number of
doctors killings patients in Transplant-like cases). And this, of course, is not
a result many deontologists will be happy with.

The believers in the normative weight of something like the intending-
foreseeing distinction are not completely without reply, then. For one thing,
they can simply deny the substantive intuitions Thomson (and others) rely
on. Or they can suggest better interpretations of the intending-foreseeing
distinction, interpretations that perhaps deal better with this objection
(more on this shortly). For now, though, let me just note again the strong
suspicion that the intending-foreseeing distinction—at least if understood
as a distinction between mental states—does not carry intrinsic normative
weight, at least not with regard to the moral permissibility of actions.

E. Evading Responsibility

Think again of the appropriate-question test. What is the moral flaw exhib-
ited by the person asking—while deliberating—about the causal order of
the relevant consequences?

Intuitively, the flaw exhibited seems to me to be a kind of an attempt to
evade responsibility. Attempting to find out about the causal order of the
(foreseen) consequences looks here not so much as an honest attempt to un-
earth the morally relevant features of the circumstances but as an attempt to
prepare a line of defense.24 Once you know about the consequences of your
actions (or inactions), an attempt to pick and choose among them those

23. I am not sure, but something along these lines may be what Gardner has in mind. See
John Gardner, Wrongs and Faults, in APPRAISING STRICT LIABILITY 63–64 (A.P. Simester ed., 2005).

24. For the claim that we should understand intention as including foresight because any-
thing else will be an evasion of responsibility, see HENRY SIDGWICK, THE METHODS OF ETHICS 202
(7th ed., 1981). For a similar point, see Goodin, supra note 14, at 49 n. 5, and the references
there.
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you are more and those you are less responsible for (those you intend and
those you merely foresee, respectively) looks like an attempt to evade (full)
responsibility for the merely foreseen consequences. A responsible agent, it
can be argued, accepts responsibility for all (foreseen) consequences of her
actions, both intended and unintended. This suspicion—that hiding behind
the intending-foreseeing distinction is really just evading responsibility—is
arguably at least a part of the rationale for the entrenched doctrine of the
criminal law, according to which under certain circumstances foresight can
substitute for intention.25

The point here is not an empirical one, namely that people invoking
the intending-foreseeing distinction are, as a matter of sociological fact,
merely attempting to evade responsibility and are being disingenuous in
invoking the distinction. My point here, rather, is that thinking about such
cases in terms of responsibility (and not just in terms of permissibility) helps
to emphasize a feature of the moral situation that is perhaps not as clear
otherwise. Thinking in terms of responsibility, it just seems overwhelmingly
plausible that agents are responsible for all the foreseen consequences of
their actions. Furthermore, it seems just as plausible that they are equally
responsible for all the foreseen consequences of their actions. But, of course,
it is very hard (though perhaps not impossible) to reconcile such intuitions
about responsibility with the differential treatment of intended and merely
foreseen consequences when it comes to moral permissibility.

I think that this intuition—that a responsible person is (equally) respon-
sible for all the foreseen consequences of his or her actions—accounts for
much of the appeal of consequentialist positions. I return to this point
below.

F. Interim Conclusion

These, then, are some difficulties facing the attempt to treat the intending-
foreseeing distinction as intrinsically morally important. The critique dis-
cussed in Section III.B—about the moral irrelevance of the causal order—
attacks the distinction understood as one between two kinds of causal struc-
tures; the critique discussed in Section III.D—about the irrelevance, for the
moral status of an action, of the relevant agents’ mental states—attacks the
distinction understood as one between two kinds of mental states. And those
in sections III.A, III.C and III.E—discussing Loop-like counterexamples,
the suspicion that the intuitions underlying the distinction are remnants of
theistic doctrines we no longer hold dear to our hearts, and the fact that ac-
cording the intending-foreseeing distinction any moral weight is even more

25. So that if one shoots into a crowd intending just to derive aesthetic pleasure from the
sound of the shot but foreseeing (to a practical certainty, almost) that people will be killed,
one can be convicted of murder. See GLANVILLE WILLIAMS, TEXTBOOK OF CRIMINAL LAW 84–87
(2nd ed., 1983).
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implausible once the situation is thought of in terms of responsibility—pose,
I think, problems for the intending-foreseeing distinction however exactly
it is understood. Given these objections and their (combined) force, how
are we to proceed?

One possible way to proceed would be to present better—more precise
and perhaps also more complicated—versions of the distinction or of close
distinctions, versions that can cope with the difficulties mentioned. If, for
instance, we understand the distinction as one between different kinds of
mental states, then we should be sensitive to the fact that the motivational
story is more complicated than the simplistic intending-foreseeing distinc-
tion seems to suggest.

What should we say, for instance, about a counterterrorist targeted killer
whose end is, say, to ensure Israeli control of the occupied territories, who
intends to do this by using a targeted killing in order to send a demoralizing
message to the Palestinian population, but who never launches such an
attack unless he is also reasonably confident that launching the attack will
prevent casualties from terrorist acts? For such a counterterrorist targeted
killer, the good effect of his action (saving lives of potential victims of
terrorist attacks) is neither his end nor his means, but nor is it a mere
motivationally inert side effect, for it does play some role in bringing him to
action.26

In order to deal with such—not uncommon—cases, we are going to
have to develop conceptual resources and distinctions more subtle than the
mere distinction between intending and foreseeing, and perhaps with those
resources available to us we are going to be better placed with regard to
some of the difficulties the traditional distinction is up against.

Similarly, if we understand the intending-foreseeing distinction as pri-
marily involving the distinction between two kinds of causal structures, then
it is again clear that there are many, many possible causal structures, and
perhaps more intricate distinctions among them can help us better cope
with some of the difficulties the original distinction faces.27

But some of the discussed objections seem to be fairly general. Perhaps,
for instance, greater ingenuity in the exact formulation of the sought-after
distinction will nicely deal with Loop and other counterexamples. But it is
hard to see how such ingenuity could help with the more general objections
from the (intrinsic) irrelevance of mental states, from the (intrinsic) irrel-
evance of the causal structure (as revealed by employing the appropriate-
question test), and from the suspicion that there is an evasion of respon-
sibility going on. These problems, it seems to me, are pretty much here
to stay.

26. For discussion of such complex motivational structures, see Kamm, supra note 9; and
Enoch, supra note 3. For a somewhat different analysis of such cases, see Shaw, supra note 20.

27. This, I think, is the way to understand Kamm’s project, e.g., in her “Doctrine of Triple
Effect,” see Kamm, supra note 9.
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As already noted, if the intending-foreseeing distinction collapses under
the weight of these (or other) objections, so do significant portions of
commonsense morality. Perhaps at the end of the day there will be no
alternative but to proceed in that direction. But the depth of the moral
revolution this would call for inclines me not to be too willing to give up the
intending-foreseeing distinction, even if at this point I do not know how to
defend it against the mentioned critiques.28

IV. THE SPECIAL CASE OF STATE ACTION

Assume for now that the objections in the previous section give us reason
perhaps not to reject the moral significance of the intending-foreseeing
distinction but at least to be suspicious about it. I now want to revisit two
of these objections and to argue that we have even stronger reason to be
suspicious of the moral significance of the intending-foreseeing distinction
when applied to state action.29

28. And, of course, nothing like a comprehensive evaluation of this distinction has been
supplied here. First, I have not discussed all the versions of this (and related) distinction in
the literature; second, I have not discussed attempts at consequentialist proxies of this and
related distinctions and the success such attempts can have in somewhat deradicalizing the
effect of the moral revolution I mention in the text. I think—but I am not sure—that Alison
McIntyre’s attempt to rescue the intending-foreseeing distinction (but not the doctrine of
double effect) should be understood along such lines. See Alison McIntyre, Doing Away with
Double Effect, 111 ETHICS 219–255 (2001), at 237–241. And third, I have not discussed any
argument for the moral relevance of this and related distinctions. Of course, it is not easy to
think of any. The appeal of the distinction relies primarily not on arguments but rather on
the intuitive force of specific-case intuitions, and sometimes what is presented as an argument
for the distinction is merely—as noted in the text above—a tendentious new name for the
problem rather than its solution. Let me very briefly address one recent attempt to give such
an argument in Samuel Scheffler, Doing and Allowing, 114 ETHICS 215–239 (2004). Scheffler
puts forward what may be thought of as a transcendental argument, claiming that a distinction
between primary and secondary manifestations of agency (of which the intending-foreseeing
distinction may very well be an instance) is needed if we are consistently to hold ourselves
and others to be responsible agents. Now, Scheffler fills in this argument with many details
which I cannot discuss here, though I should say that I think the argument is flawed in
several ways. What I do want to note here is, first, that the distinction Scheffler has in mind
is the doing-allowing distinction, and it is not immediately clear that his argument applies
(even if it works) to the intending-foreseeing distinction (though putting things in the most
generic terms of the distinction between primary and secondary manifestations of agency may
include the intending-foreseeing distinction as well). Second, even if the argument works, and
furthermore works as an argument for the intending-foreseeing distinction, still it seems to me
clear that it does not work in the case of state action, to which I am about to turn (for even if
it is in a sense necessary that we hold each other responsible in the sense Scheffler gives these
terms, it is not at all necessary that states hold and be held responsible in anything like the
same way).

29. In the context of the debate over capital punishment, Cass Sunstein and Adrian Ver-
meule have recently argued against the application of the act-omission distinction to gov-
ernment action. See Cass R. Sunstein and Adrian Vermeule, The Ethics and Empirics of Capital
Punishment: Is Capital Punishment Morally Required? Act, Omissions, and Life-Life Tradeoffs, 58 STAN.
L. REV. 703 (2006). The intuition underlying their account is rather similar to the one I develop
and defend in what follows, but it is nevertheless important to note the following differences.
First, Sunstein and Vermeule focus on the doing-allowing rather than the intending-foreseeing
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A. The Irrelevance of the Agent’s Mental State

I have already given some reason to suspect that the agent’s mental states
are irrelevant as far as the moral permissibility of the action is concerned.
But whatever you think about the strength of this reason, surely there can
be no intrinsic moral significance in determining the permissibility of an
action to the mental (or “mental”) states—such as intentions—of artificial
agents such as corporations and states.30

The problem is not that states and statelike agents do not have mental
states. In many circumstances and for many purposes we are happy ascribing
mental states to corporations, institutions, and indeed states. Perhaps this is
all a great big mistake on our part. Or perhaps such mental-state ascriptions
should be understood as mere metaphors. Or perhaps there is a perfectly
acceptable, philosophically respectable sense in which, quite literally, states
have mental states. I want to sidestep these issues here, though, both because
discussing them would carry me too far into the philosophy of mind31 and
because deciding them is not necessary for the point I want to make here.

To show this, let me concede for the sake of argument that sentences
ascribing mental states to states, corporations, and the like can be quite
literally true. (At least, let me concede for the sake of argument that this

distinction (though at times they seem to conflate the two; id. at 720–702). As the Trolley and
collateral damage examples show, though, the doing-allowing distinction certainly does not
capture all we intuitively want here, and something like the intending-foreseeing distinction is
needed. Second, the arguments Sunstein and Vermeule present for their claim differ from the
ones I am about to develop (though they hint at the points I proceed to make in the text; see,
e.g., id. at 707 and 723). And third, they do not seem to be aware of how radical a conclusion it
is that they flirt with—unconvincingly, they think that even deontologists with regard to state
action can accept their thesis (see, e.g., id. at 707). For the claim that Sunstein and Vermeule
miss the intending-foreseeing distinction (referred to as the purposeful-nonpurposeful distinc-
tion), see Carol S. Steiker, No, Capital Punishment Is Not Morally Required: Deterrence, Deontology,
and the Death Penalty, 58 STAN. L. REV. 751, 757 (2006). Steiker also complains that against this
distinction Sunstein and Vermeule “offer surprisingly little in the way of argument” (id. at 759).
For Sunstein’s and Vermeule’s reply—which more closely resembles some of the points I am
about to make—see Cass R. Sunstein and Adrian Vermeule, Deterring Murder: A Reply, 58 STAN.
L. REV. 847, 849–852 (2006). Let me also stress here that nothing in what I say or think commits
me to the empirical part of Sunstein’s and Vermeule’s argument for the death penalty. For
a convincing empirical criticism, see John J. Donohue and Justin Wolfers, Uses and Abuses of
Empirical Evidence in the Death Penalty Debate, 58 STAN. L. REV. 791 (2006).

30. For a related point, see Seana V. Shiffrin, Speech, Death, and Double Effect, 78 N.Y.U. L. REV.
1135–1185 (2003), at 1182. But Shiffrin then proceeds to argue that the doctrine of double
effect should be understood as distinguishing between intentions more objectively understood,
say in terms of the rationales or reasons for the relevant action, and that thus understood the
problem goes away. It is not entirely clear to me what Shiffrin has in mind here when she talks
of intentions more objectively understood.

31. If, for instance, functionalists are right about mental states, then given some plausible
empirical claims about states—that they have decision-making mechanisms, that their decisions
can have some coherence over time, etc.—there seems to be no principled difficulty in ascribing
mental states to corporations and states. If, on the other hand, having a phenomenology
is a necessary condition for having mental states, then assuming, as seems plausible, that
there is nothing it is like to be France, France cannot have mental states (unless, that is,
phenomenological states are themselves best understood functionally). And there may be
other possibilities as well.
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is so for sentences ascribing intentions, which seem to be at least in part
mental states. We need not ask whether states can literally suffer pains,
see red, or whether, perhaps more generally, there is something it is like to
be, say, France.) We are assuming, then, that states have intentions, a will,
and the like. But now think about the nature of such mental states: they
are determined by the intentions of individuals, by facts about decision-
making mechanisms, by matters of institutional design, by internal power
struggles. They are, in other words, highly complex and, in a sense, also
artificial things. And though their intentions may nevertheless—as we are
now assuming—merit being classified as bona fide intentions, still they seem
very poor candidates for intrinsic normative significance. Perhaps, in other
words, there is some intuitive plausibility to the thought that in the case of
individuals there is something particularly good about the good will, that
regardless of other factors, “like a jewel, it would still shine by itself, as
something that has its full worth in itself.”32 But this intuitive plausibility
does not extend to the will of states and similar agents.

To repeat, my point here is not metaphysical—I do not want to present
necessary conditions for having mental states in general, or intentions in par-
ticular, and then check to see whether states and perhaps other political in-
stitutions satisfy these conditions.33 Nor is my point here epistemological—I
am perfectly happy to assume that at times we know all there is to know about
the mental states of political institutions. My point, rather, is normative: even
if states and other political institutions have mental states, these are not
plausible candidates for intrinsic moral significance. And if so, the difficulty
for the intending-foreseeing distinction discussed in Section III.D above
becomes much more pressing when dealing with state action. Even if the
relevant agent’s mental states are after all not irrelevant to the moral status
of actions performed by individuals, then, it is exceedingly hard to believe
that they are morally relevant when the action is performed by something
like a state.

It may be tempting to try to solve the problem by taking the state out
of the picture altogether and focusing instead on the mental states of the
(real, natural, individual) decision-makers. Their mental states are, after all,
the mental states of individuals and so are purportedly better candidates
for normative significance. But this temptation should be resisted for the
following two reasons.

First, even if we focus on the intentions and other mental states of the
decision-maker, these are mental states she has in her capacity as a state
official. And this already seems to weaken their status as plausible candidates

32. IMMANUEL KANT, 4 GROUNDWORK OF THE METAPHYSICS OF MORALS 394 (Cambridge Texts
in the History of Philosophy, Mary Gregor ed., 1997), 8 (4:394).

33. For some discussion along these lines, see, e.g., Philip Pettit, Akrasia, Collective and In-
dividual, in WEAKNESS OF WILL AND PRACTICAL IRRATIONALITY 68–96 (Sarah Stroud & Christine
Tappolet eds., 2003) and the references there. Pettit—here and elsewhere—is strongly sympa-
thetic to the literal attribution of mental states to political bodies.
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for normative significance (the point in the next section—about evading
responsibility—clearly applies).

Second, and more important, even if sometimes we can fairly clearly rec-
ognize the intentions and other mental states of real individuals underlying
state action, often this is not the case. Think, for instance, about a general
decision about counterterrorist policy made in the relevant political and
military forums. These are often multimember forums (such as a cabinet),
there is a strong feature of division of labor (one person or group of persons
is responsible for getting the intelligence, another for analyzing it, yet an-
other for making the decision, yet another for carrying out the mission), the
institutional setup has significant weight in determining the output of the
decision-making process, and so on. Whose intentions are to be attributed
to the state once a decision has been reached?

As is often noted in the literature on legislative intent,34 in multimember
decision-making organs there is often no one whose intentions we can
plausibly attribute to the organ as a whole. Members of such bodies vote
on principle, on interests, according to strategic alliances, compromises,
and so on. The institutional setup may have implications that are—in the
specific case—quite arbitrary (say, what kind of majority is needed for what
decision). And so on. Now, even in such circumstances—not uncommon
circumstances, it seems to me, when we are talking about state action—we
may be willing to attribute intentions as underlying the relevant state action.
For now, then, I am assuming that even in such cases it will be true that the
cabinet (and so, presumably, the state) intends one thing and not another.
But it is very hard to believe that such mental states—the artificial functions
of all these very different input intentions and other factors—are of intrinsic
moral significance.

If you are not yet convinced of this point, think about a suggestion men-
tioned in Section III.D above. There, it will be remembered, I mentioned
that one may want to incorporate a proxy for the intending-foreseeing dis-
tinction into one’s conception of the good, so that a state of affairs that
contains harm-intending may be at least somewhat worse than one that
contains merely harm-foreseeing (with all other things held equal). I did
not comment there on the plausibility of a conception of the good of this
kind and I have no settled view on the matter. But let me note the following:
even if such a conception of the good has some plausibility when the inten-
tion and foresight of individuals is concerned, it certainly does not when we
are talking about a state.

Imagine two states of affairs, then, with all else equal, except that in one a
state intends harm—in the compound sense in which states have (so we are
assuming) intentions as a function of institutional structures, the mental
states of individuals, and so on—and in the other, the state merely foresees

34. See, e.g., ANDREI MARMOR, INTERPRETATION AND LEGAL THEORY ch. 8 (1992); and JEREMY

WALDRON, LAW AND DISAGREEMENT ch. 6 (1999).
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it. Can it be plausibly maintained that the former state of affairs is worse than
the latter (assuming, again, no other differences between them)? It seems to
me that the answer is rather clearly negative. And this shows two things: First,
that the (very partial) defense maneuver mentioned in Section III.D has no
force when the relevant mental state is that of a state. And second, and
much more important, that this is so serves to highlight the implausibility
of any view that attaches intrinsic moral significance to the mental states of
states (and the like).

This conclusion should be qualified: the extent to which what I have just
said is true of state actions (and indeed of the actions of corporations and
the like) differs from action to action and from decision to decision (and
perhaps also from state to state). Some such decisions are rather clearly the
decisions of one person (perhaps a “strong leader” of some sort). In such
cases it seems that for many purposes we can attribute this person’s relevant
intentions to the state. (Though even then it is not clear that this is so—
imagine a president who is a strong leader of this sort and who makes her
decisions regarding counterterrorist acts on her own. And suppose that her
intention in doing so is to gain popular support. Are we willing to attribute
this intention to the state?) In other cases, where the decision is made in
a manner more resembling the one sketched above, the point from the
previous paragraphs applies.

My claim here, then, is not a dichotomous one. All I argue is that the more
a decision-making forum resembles the picture sketched above, the less
likely it is that the forum’s “mental” states have intrinsic moral significance.35

Derivatively, the further state decision-making is from the model of an
individual decision-maker, the less plausible it is to apply to it the intending-
foreseeing distinction as a distinction with any moral weight.

Let me address here three objections. First, it seems rather clear that
the difference between foreseen and unforeseen consequences is morally
significant—indeed, relevant to the question of moral permissibility—even
in the case of state action. But such a difference is—at least partly—a dif-
ference in mental states. So it may serve as a counterexample to my claim
that mental states of states lack intrinsic moral significance (unless, that is,
I am willing to bite the bullet and deny the intrinsic moral significance of
the foreseen-unforeseen distinction in the case of state action, which I am
not willing to do).36

In reply let me note the following. When we keep the nature of state
intention and state foresight in mind, the distinction between them—so I

35. Indeed, it seems to me that often enough when we are willing to attribute an intention
to a state, we do this not as a factual matter that can then be used as input in the normative
discussion that follows but rather as a conclusion of such a normative debate. In other words, we
first decide questions of responsibility and only then proceed to attribute intention. Perhaps
this is so—to an extent—even in the case of individuals. But it seems to me to be so to a much
greater extent in the case of state intention.

36. I thank Matthew Butterick for pressing me on this point.
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have argued—seems a very unlikely candidate for intrinsic moral signifi-
cance. But even when we keep in mind the nature of state foresight, still the
foreseen-unforeseen distinction loses nothing from its intuitive weight. This
suggests an important moral difference between the two distinctions. The
moral significance of the intending-foreseeing distinction requires more
than the mere functional role of intention and foresight. Not so for the
foreseen-unforeseen distinction, where the mere functional role (whether
a certain piece of information is somewhere included as input in the black-
box-like procedure of state decision-making) suffices for its moral signifi-
cance. Perhaps, then, the moral significance of the foreseen-unforeseen dis-
tinction is indeed a counterexample to the most general claim that states’
mental states are intrinsically morally irrelevant. But it does not suffice
to undermine the claim that the intention-foresight distinction lacks such
moral weight. The anthropomorphist illusion—that the state is just a (gi-
ant) person like the rest of us—is needed in order to save some plausibility
for the idea that the intention-foresight distinction matters with regard to
state action, but it is not needed in order to sustain the plausibility of the
idea that the foreseen-unforeseen distinction has such moral weight. When
we are clear, then, about this anthropomorphist illusion being precisely an
illusion, the former distinction collapses but the latter can survive.37

The second objection I have in mind starts with the thought that there
is nothing mysterious about the state and its decision-making mechanisms.
The state, it may be thought, is pretty much just us, and its decisions rep-
resent us and our decisions. So it cannot be—this thought concludes—that
the intentions of states are more suspicious candidates for moral signifi-
cance than those of individuals like us.38

Now, there are, of course, senses in which it is true to say that the state
or the government is “just us,” and—at least in some states—there may be a
sense in which the state or the government represents its individual citizens.
But my point above was precisely that there is nothing self-evident about
these relevant senses. If the state really is—in some sense—just us, then it is
us in a very indirect, complicated, and possibly surprising way. And it goes
without saying that the notion of representation is both normatively loaded
and in need of serious unpacking. The sense, then, in which the state is
just us, or at least represents us, does nothing to guarantee that the factors
that are (presumably) morally relevant in our case are also relevant in the
state’s.

Finally, it may be thought that a certain way of thinking about state action
that is currently fashionable—the way developed in expressive theories of

37. For a study of the limits and dangers of the personification of government in the context
of constitutional law, see Daryl J. Levinson, Personified Government and Constitutional Morality
(unpublished manuscript), on file with another (2007).

38. I thank Larry Alexander and Seana Shiffrin for this objection. See also Alexander, supra
note 16, at 953; and Elizabeth S. Anderson & Richard H. Pildes, Expressive Theories of Law: A
General Restatement, 148 U. PA. L. REV. 1503–1575 (1999–2000), at 1519.
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law and of state action39—yields a nice rationale for the moral weight of
the intending-foreseeing distinction in the case of state action, because,
perhaps somewhat roughly, intending harm to someone may express a fail-
ure to appreciate the moral reasons that apply to one in a way that merely
foreseeing similar harm does not.40

Of course, I cannot discuss expressive theories of law and state action
in detail here.41 Let me settle, then, for the following points. First, expres-
sivists have to develop an understanding of “expression” that will be broad
enough to make the expressive view plausible and narrow enough to make
it nonredundant. It is not clear that this can be done,42 and if it cannot,
the suggested rationale for the intending-foreseeing distinction collapses.
Second, it is not at all clear why intending harm can express the wrong
attitude when—in the very same circumstances—foreseeing it does not. In
answering this question, it seems to me, expressivists are going to have to
deal with all the issues discussed in this paper. Again, then, what we have
here looks more like a name for the problem than its solution. Third, de-
pending on the precise details of the relevant notion of expression, the
suggested rationale for the intending-foreseeing distinction may show that
it is extrinsically (though not necessarily instrumentally) morally significant,
but what I am questioning in this paper is its intrinsic moral significance.
Finally, and relatedly, some of what expressivists have to say here may be
nicely dealt with not by according the intending-foreseeing distinction in-
trinsic moral significance but rather by the kind of consequentialist proxies
for this distinction I proceed to discuss below.43

B. Evading Responsibility

The general difficulty of the intending-foreseeing distinction here stemmed,
you will recall, from the feeling that attempting to pick and choose among
the foreseen consequences of one’s actions those one is more and those
one is less responsible for looks more like the preparation of a defense than
like a genuine attempt to determine what is to be done. Hiding behind the
intending-foreseeing distinction seems like an attempt to evade responsi-
bility, and so thinking about the distinction in terms of responsibility serves

39. Anderson & Pildes, supra note 38. I will use this text as my example of an expressive
theory here.

40. See id. at 1554, 1564.
41. For a general critique, see Mathew D. Adler, Expressive Theories of Law: A Skeptical Overview,

148 U. PA. L. REV. 1363 (1999–2000).
42. As Adler repeatedly notes, the understanding of expression Anderson & Pildes work

with is amazingly broad, so that “To express an attitude through action is to act on the reasons
the attitude gives us”; Anderson & Pildes, supra note 38, at 1510. If this is so, it seems that
expression drops out of the picture and everything done with it can be done directly in terms
of reasons.

43. This may be true of what Anderson and Pildes have in mind when they say that “expressive
norms regulate actions by regulating the acceptable justifications for doing them”; id. at 1511.
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to reduce even further the plausibility of attributing to it intrinsic moral
significance.

This consideration—however weighty in general—seems to me very
weighty when applied to state action and to the decisions of state officials.
For perhaps it may be argued that individuals are not required to undertake
a global perspective, one that equally takes into account all foreseen con-
sequences of their actions. Perhaps, in other words, individuals are entitled
to (roughly) settle for having a good will, and beyond that let chips fall
where they may. But this is precisely what stateswomen and statesmen—and
certainly states—are not entitled to settle for.44 In making policy decisions,
it is precisely the global (or at least statewide, or nationwide, or something
of this sort) perspective that must be undertaken. Perhaps, for instance, an
individual doctor is entitled to give her patient a scarce drug without think-
ing about tomorrow’s patients (I say “perhaps” because I am genuinely not
sure about this), but surely when a state committee tries to formulate rules
for the allocation of scarce medical drugs and treatments, it cannot hide
behind the intending-foreseeing distinction, arguing that if it allows45 the
doctor to give the drug to today’s patient, the death of tomorrow’s patient
is merely foreseen and not intended. When making a policy-decision, this
is clearly unacceptable.

Or think about it this way (I follow Daryl Levinson here):46 perhaps restric-
tions on the responsibility of individuals are justified because individuals are
autonomous, because much of the value in their lives comes from personal
pursuits and relationships that are possible only if their responsibility for
what goes on in the (more impersonal) world is restricted. But none of this
is true of states and governments. They have no special relationships and
pursuits, no personal interests, no autonomous lives to lead in anything like
the sense in which these ideas are plausible when applied to individuals per-
sons. So there is no reason to restrict the responsibility of states in anything
like the way the responsibility of individuals is arguably restricted.47

States and state officials have much more comprehensive responsibilities
than individuals do. Hiding behind the intending-foreseeing distinction
thus more clearly constitutes an evasion of responsibility in the case of the
former. So the evading-responsibility worry has much more force against
the intending-foreseeing distinction when applied to state action than
elsewhere.

44. Goodin emphasizes similar points. See. e.g., Goodin, supra note 14, at 10.
45. That the committee does not administer the drug itself but rather allows someone else

to do so may be of importance here, because it may show that the doing-allowing distinction
also has problems in applying to policy decisions and state actions. See Sunstein and Vermeule,
supra note 29.

46. See Levinson, supra note 37.
47. I set aside here questions about the justifiability of a state’s special relationship with its

own citizens (compared to other individuals).
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C. A Speculative Historical Interlude48

Discussions of the intending-foreseeing distinction are often conducted in
the context of a critical evaluation of utilitarian or more broadly consequen-
tialist moral theories. Such theories—at least in their more simple, direct
versions—cannot accord intrinsic moral significance to the distinction be-
tween intending and foreseeing. And this is taken either as a reason to reject
the moral significance of the distinction or (perhaps more commonly) as a
reason to reject consequentialism.

I have already emphasized how central something like the intending-
foreseeing distinction seems to be to our commonsensical moral thinking.
Has this fact escaped Bentham and Mill, whose role in the development of
modern utilitarianism cannot be overestimated? Perhaps at the end of the
day the intending-foreseeing distinction has to be rejected, perhaps because
inconsistent with sound consequentialist thought. But surely this would be
at the very least an intuitive price, and consequentialist thinkers should at
the very least address this difficulty. But Bentham and Mill never discuss—
as far as I know—the intending-foreseeing distinction and the challenge it
poses for their utilitarianism, and this even though they must have been
aware of the distinction and its intuitive force (for instance via the Catholic
doctrine of double effect).49 What explains this silence?

Bentham and, to an extent, also Mill were, as I understand them, primar-
ily interested in developing a theory of political morality,50 the kind of moral
theory that could guide legislators and other public decision-makers. And
I have just been arguing that in such a context the appeal of the intending-
foreseeing distinction is greatly diminished compared to other, more private
contexts. If this is right, perhaps this can partly explain why Bentham and
Mill—primarily interested as they are in political morality—are so indiffer-
ent to the intending-foreseeing distinction. And if the hypothesis that the
intending-foreseeing distinction is much less plausible when applied to state
action can explain this fact, perhaps this in turn lends some support to that
hypothesis itself.

48. It is speculative for two reasons: first, I do not know enough about Mill’s and Bentham’s
thought and writings to be remotely confident in the point I am about to make. And second,
even if the historical details in this subsection are right, still alternative explanations of them
may be available, explanations that do not support the point I am about to make in the text.

49. Bentham and Mill are both well aware, of course, of the conceptual distinction between
intending and foreseeing. For Bentham’s related distinction between direct and oblique inten-
tion, see JEREMY BENTHAM, THE PRINCIPLES OF MORALS AND LEGISLATION ch. 9 (1988). For Mill’s
discussion of the distinction, see JOHN STUART MILL, Comments upon JAMES MILL,ANALYSIS OF THE
PHENOMENA OF THE HUMAN MIND, reprinted in 31 COLLECTED WORKS: JOHN STUART MILL, 252–
253 (John Robson ed., 1981). (I thank Michael Ridge for this reference.) For some relevant
discussion, see Michael Ridge, Mill’s Intentions and Motives, 14 UTILITAS 54–70 (2002).

50. Goodin, supra note 14, often makes this point.
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V. CONCLUSION

I have already noted that given the centrality of the intending-foreseeing
distinction (and related distinctions) to our commonsensical moral think-
ing, I would hesitate to discard it, even if at the moment we are not sure
how to cope with some of the challenges it faces. A similar point can be
made—though perhaps in a weaker, more qualified way—with regard to
the relevance of this distinction to state action. True, some of the general
challenges to the moral significance of the intending-foreseeing distinction
are especially powerful in the context of evaluating state action. In that case
too, though, it is unclear how—and even whether—it is possible to defend
some of our firmly held pretheoretical judgments without relying on some-
thing like the intending-foreseeing distinction.51 Here, too, then, we must
not be too hasty in discarding this distinction. All I argue is that we should
be very suspicious of it, indeed more so in the case of state action than in
general.52

Consider again the comparative discussion of typical terrorist and coun-
terterrorist actions. If the intending-foreseeing distinction has no (or almost
no) moral significance when applied to state action, and if related distinc-
tions likewise fail, all that seem to remain as determining the moral status
of state action are consequentialist considerations (for an argument for this
claim, see the Appendix). If so, the state is morally justified in launching
a counterterrorist attack likely to cause significant collateral damage when-
ever consequentialist considerations recommend doing so. The intending-
foreseeing distinction is supposed to be a part of a deontological framework
that includes a constraint against maximizing the good, so that some actions
(like killing the one in Transplant) are out of moral bounds even if they do
maximize the good. Take away the intending-foreseeing distinction, then,
and the moral realm is left entirely open to good-maximizing considera-
tions.

This point can be made in terms of responsibility as well: without the
intending-foreseeing distinction, just as the state cannot evade responsibility
for, say, the harm to the innocents surrounding the target of a targeted
killing, so, too, it cannot evade responsibility for the harm to innocent
potential victims of terrorist acts, should the targeted-killing mission be
called off and that potential target be allowed to carry on with his terrorist
plans.

51. Like, for instance, the distinction between the classical examples of a strategic bombing
of an ammunition plant during a just war, with the merely foreseen death of some children in
a nearby kindergarten, and the terrorist bombing of a kindergarten, with the intended effect
of killing some children in order to achieve a demoralizing effect. Another possible example
here would be a case precisely analogous to Transplant, only with the relevant agent (the one
making the decision) being the state.

52. So we should look more diligently for consequentialist proxies and substitutes to this
distinction in the case of state action, a point I return to below.
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And so a surprising asymmetry emerges:53 if we should be more suspicious
of the intending-foreseeing distinction when applied to state action than
when applied to the acts of an individual terrorist (or even a terrorist organi-
zation, as long as it is not sufficiently statelike in the relevant respects), then
perhaps in situations that are exactly alike in overall (morally relevant)
consequences, still a terrorist act would be wrong and a counterterrorist
act permissible not because the terrorist intends and the counterterrorist
merely foresees harm to innocents, but rather because the terrorist intends
harm to innocents (as one hardly ever should), whereas the intending-
foreseeing distinction does not apply to the state, which may therefore be
justified in its action on purely consequentialist grounds.

This asymmetry is surprising already as it stands. Some of its implications
are even more surprising, though. For the asymmetry seems to imply that
it is possible that a typical terrorist act could be more easily justified when
performed by a state than when performed by an individual (in the former
case all that has to be shown is that the good will be maximized if the terrorist
act is performed, whereas in the latter it will presumably have to be shown
that the good to be achieved is beyond a high threshold of a deontological
constraint against intending harm). Indeed, this may be thought of not so
much as a surprising result but rather as a reductio.

It is thus important to note that perhaps these disturbing implications can
be resisted. For one thing, and as already noted, some state decisions resem-
ble decisions of individuals sufficiently closely for much of the discussion
not to apply. And even when it does apply, so do further considerations.
For instance, a fuller story would have to take into account not only the
decision-making forum but also the moral status of the individual persons
asked to carry out the decision and of their actions. And if what the state
calls upon them to do is morally wrong, this may have further implications for
the moral status of the original decision. So it is not as if state action is com-
pletely divorced from the actions of individuals and the interconnections
between them are morally significant.54

Second, some other moral considerations that apply more to state ac-
tion than to other actions may counterbalance the surprising asymmetry.
Chief among those, perhaps, are second-order institutional considerations.

53. It is a central thesis of Goodin, supra note 14, that different moral considerations may
guide states and public officials on one side and private individuals on the other. Let me
briefly note, though, the following differences between his view and mine. First, Goodin does
not explicitly discuss the intending-foreseeing distinction (though he does discuss the role of
motives). Second, if I understand him correctly, he assumes a utilitarian first-order morality for
all, then applying second-order reasons of a different nature to public and private contexts,
so that, for instance, going through the utilitarian calculus is a better idea if you are a public
official making a policy-decision than if you are a private person deliberating how to act.
I, on the other hand, do not assume a consequentialist (much less utilitarian) underlying
morality but rather attempt to evaluate the prospects of a moral theory that attributes to the
intending-foreseeing distinction intrinsic moral significance.

54. Seana Shiffrin discusses some such interconnections; see Shiffrin, supra note 30.
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Perhaps, for instance, many of the actions that may be ruled morally im-
permissible when performed by individuals because they involve intending
harm will be ruled morally impermissible in the case of state action because
allowing the state to act in those ways will require granting officials powers
they are likely to abuse, so that on the whole it is better (in consequential-
ist terms) not to let the state act in those ways. Perhaps, in other words,
the asymmetry between the moral standards applicable to states and those
applicable to individuals is consistent with fairly wide overlap in the moral
status of similar actions when performed by the two different kinds of agents
(though for different reasons). I return to this point below.

And, of course, another possibility remains. Perhaps we should acknowl-
edge the fact that the intending-foreseeing distinction is without moral
weight in the case of state action. And then perhaps we should take the im-
plausibility of the asymmetry between state and individual action as further
reason to reject the distinction’s moral significance in the case of individuals
as well.

VI. WHY THE APPLICABILITY OF THE
INTENDING-FORESEEING DISTINCTION TO STATE ACTION

IS OF MORE GENERAL INTEREST

The intending-foreseeing distinction is everywhere, so studying it and its
implications is of quite general interest. Surprisingly, though, and despite
a growing literature on the intending-foreseeing distinction in general, no
sufficient attention has been given to the problems facing this distinction
in the specific case of state action.55

Think, for instance, about the distinction often made in First Amendment
doctrine between content-based and non-content-based restrictions. If the
state restricts my exercise of my right to free speech because of consider-
ations having to do with the content of my speech, its action will be more
strictly scrutinized by the courts compared to the case of a restriction for
other considerations (such as the cleanliness of a terminal being the reason
not to allow the handing out of flyers in the terminal).56 But if there is no
normatively significant distinction between the state intending and foresee-
ing a relevant consequence, then there seems to be no normatively relevant
difference between the state intending to restrict a specific speech and the

55. In the context of a discussion of some moral issues concerning terrorism, for instance,
Frances Kamm devotes a subsection to the possibly different status of states and individuals,
but she does not notice that the moral significance of the distinction between intending
and foreseeing may depend on the identity of the agent performing the relevant actions. See
Frances M. Kamm, Terrorism and Several Moral Distinctions, 12 LEGAL THEORY 19–69 (2006), at
24–25.

56. See, e.g., Shiffrin, supra note 30, at 1177–1180 and the references there.
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state intending to maintain cleanliness but foreseeing the restriction on
speech.57

Or think about the liberal doctrine of state neutrality, the thought that
government should be neutral on the question of the good life.58 The
literature often distinguishes between a requirement of neutrality in rea-
sons (so that the state is not allowed to act for a nonneutral reason) and
a requirement of neutrality of effect (so that the state is not allowed to
act in a way that will have nonneutral effects). Now, as is often noted, a
neutrality-of-effect requirement is much too stringent, indeed almost im-
possible to comply with.59 So the neutrality requirement still on the table
is a requirement of neutrality in reasons. But the very distinction between
a neutrality-in-reasons requirement and a neutrality-of-effects requirement
seems to rely on a distinction between intended and unintended (yet often
foreseen) consequences.60

In a very different context—the theory of criminal law in general and
criminal punishment in particular—there is sometimes a need, at least for
retributivists, to distinguish between the intended punishment and the fore-
seen but unintended consequences of the punishment, so that retributivism
requires equality (given the severity of the offense) in the former but not
in the latter.61 But, of course, this distinction seems to rely on an intending-
foreseeing distinction and its application to the state.

On the other hand, most discussions within the economic analysis of
law seem to assume that nothing like the intending-foreseeing distinction
has any normative weight. For economic analysis of law presupposes—in
line with the utilitarian tradition of which it is very much a part—that
there is no morally relevant difference between what the law does and what
the law allows to happen and between the intended and unintended (yet
foreseen) consequences of a relevant legal arrangement.62 All that matters
for the desirability of a legal arrangement, economic analysts of law typically
assume, is how the world will (or can be expected to) be given the relevant
legal arrangement and be given alternative legal arrangements.

57. Shiffrin notices that the distinction between content-based and other restrictions on
speech “looks like double effect reasoning”; id. at 1177. For a detailed defense of the claim
that “First-Amendment Law is best understood and most readily explained as a kind of motive-
hunting,” see Elena Kagan, Private Speech, Public Purpose: The Role of Governmental Motive in
First Amendment Doctrine, 63 U. CHI. L. REV. 413–517 (1996) (the quote is at 414). For the
claim that only purposeful restrictions raise First Amendment issues, see LARRY ALEXANDER,
IS THERE A RIGHT TO FREEDOM OF SPEECH? ch. 2 (2005). For some related problems, see id.,
ch. 3. If I understand Alexander correctly, his view is consistent with viewing the purposeful-
nonpurposeful distinction here as one that is of only extrinsic significance—see esp. 41. And for
a general overview of the question of motive in a constitutional setting, see Lawrence Alexander,
Introduction: Motivation and Constitutionality, 15 SAN DIEGO L. REV. 925 (1978).

58. See, e.g., RONALD DWORKIN, Liberalism, in A MATTER OF PRINCIPLE 191 (1985).
59. See, e.g., GEORGE SHER, BEYOND NEUTRALITY: PERFECTIONISM AND POLITICS ch. 2 (1997).
60. Steven Wall notices this point; see Steven Wall, Neutrality and Responsibility, 98 J. PHIL.

389–410 (2001).
61. See, e.g., Anthony Duff’s critique of Lewis’s suggestion of a punishment lottery in Anthony

R. Duff, Auctions, Lotteries and the Punishment of Attempts, 9 LAW & PHIL. 1–37 (1990), at 17–30.
62. This is true, I think, already of Coase’s presentation of his famous theorem. See Ronald

H. Coase, The Problem of Social Cost, 3 J. L. & ECON. 1 (1960).

https://doi.org/10.1017/S1352325207070048 Published online by Cambridge University Press

https://doi.org/10.1017/S1352325207070048


Intending, Foreseeing, and the State 97

This is all very sketchy, of course, and much more needs to be said about
each of these examples before anything like a comprehensive examination
of the intending-foreseeing distinction and its implications in the politi-
cal and legal contexts can be achieved. And many more examples can be
brought here as well.63 But enough has been said, I think, to show how
ubiquitous the implications of such a discussion could be.

Earlier I said that even if the intending-foreseeing distinction has no
moral weight when applied to state action, perhaps there are other con-
siderations, considerations that apply uniquely or most forcefully to state
action—such as second-order institutional considerations—that could serve
as proxies to the intending-foreseeing distinction, allowing us to get re-
sults rather similar to the ones we would have gotten had we applied the
intending-foreseeing distinction to the state. This point may give rise to the
suspicion that none of this is of any practical bearing—practically speaking,
it may be thought, what matters is what the state is allowed and not allowed
to do, not what the reasons are supporting these judgments. But this is not
so. True, even if there is no moral weight to the intending-foreseeing distinc-
tion when applied to state action, there may be other reasons to distinguish,
for instance, between content-based and non-content-based restrictions of
speech (perhaps, for instance, the authority to issue content-based restric-
tions is more easily abused).64 But it may be of crucial importance—even
practically—to be clear about the rationales for this doctrinal distinction.
For the rationales may help us determine the scope of the doctrine and its
best interpretation.

Even if, then, consequentialist-friendly considerations can approximate
the intending-foreseeing distinction in the political sphere, it may be im-
portant for theoretical as well as practical purposes to appreciate their true
nature. For this reason, too, then, it is important to pay more theoretical
attention to the intending-foreseeing distinction (and related distinctions)
in the special case of state action.

APPENDIX: WHY WITHOUT THE INTENDING-FORESEEING
DISTINCTION, CONSEQUENTIALISM IS

VERY HARD TO RESIST65

According to consequentialists, the morally right action is, roughly, the one
that is expected to promote the good. All it takes, then, in order to reject

63. For the claim that the difference between legal luck and plain luck that has legal
implications collapses if the intending-foreseeing distinction (and related distinctions) lack
intrinsic normative weight when applied to the state, see David Enoch, Luck between Morality,
Law and Justice, 9 THEORETICAL INQUIRIES L. 23–59 (2007).

64. See Kagan, supra note 57, at 507–509.
65. This Appendix may be read as fleshing out an intuition briefly expressed by Anscombe,

though in the context of discussing absolute deontological constraints. See G.E.M. Anscombe,
War and Murder, in NUCLEAR WEAPONS: A CATHOLIC RESPONSE 45–62 (Walter Stein ed., 1962);
reprinted in THE DOCTRINE OF DOUBLE EFFECT 247–260 (P.A. Woodward ed.,), supra note 8, at
256.
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consequentialism is to believe in some deontological constraints, that is,
in some rules to the effect that there are some actions it is morally imper-
missible to perform (at least sometimes) even when performing them will
maximize the good.66 And such constraints need not be put explicitly in
terms of intention and foresight. So it is not immediately clear why a non-
consequentialist needs anything like the intending-foreseeing distinction,
why without it consequentialism is the way to go.

In order to see that this is nevertheless so, think of an example of a
deontological constraint, say a constraint against lying. Now think of the
well-known type of case in which the way to minimize constraint violations
is to violate that very constraint. So we are to imagine a situation in which,
for some reason, if I lie now, fewer lies will be told (this one included) than
if I do not lie now. If we want to justify the judgment that at least sometimes
a constraint is not to be violated even in order to minimize constraint
violations, then we had better distinguish morally between the relation
between me and my action and the lying (right now), on the one hand,
and the relation between me and my action and future lyings, on the other.
Otherwise, if no such moral distinction is to be made, then by not lying now,
thereby causing (or allowing) many more future lyings, I am responsible for
all those future lyings and so I am acting wrongly. And, of course, in order
to distinguish between the relation between me and my lying right now and
me and future lyings, the intending-foreseeing distinction, or perhaps some
closely related distinction, is needed.

Should we, then, say that at least sometimes we should not violate a con-
straint even in order to minimize constraint-violations? Well, I do not think
that deontologists, as a matter of logical necessity, have to say this. Depend-
ing on the details of one’s conception of the good, it is entirely possible
that there are actions we should at least sometimes not perform even when
performing them will maximize the good, and that nevertheless we should
also violate a constraint whenever doing so will minimize constraint vio-
lations. But—as I think all deontologists agree—such a way out, though
perhaps logically sound, is morally unsound. It seems inconsistent with if
not deontology itself, at least the philosophical and moral motivations un-
derlying deontology. And if so, absent the distinction between intending
and foreseeing, or some other distinction that could distinguish between
my relation to my lying now and my relation to (my or others’) future lyings,
consequentialism is hard to resist.67

66. I put here to one side deontological options and hybrid views of the kind discussed by
Scheffler because they are irrelevant, I think, to our concerns here; see SAMUEL SCHEFFLER, THE

REJECTION OF CONSEQUENTIALISM (1982).
67. The discussion here is subject to the point made in note 13: Perhaps the collapse to

consequentialism can be blocked if, though causal-structure-facts in general are not morally
irrelevant, still causal-structure-facts that involve other agents are. But then, perhaps the argu-
ment in the appendix shows a collapse at least to an agent-relative kind of consequentialism.
And furthermore, if we add the premise that at least sometimes one should not violate a
constraint even in order to minimize violations by one, the argument in the text, I think, stands.
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Note that this little argument is perfectly general and can thus be applied
even to deontological theories that are not explicitly formulated in terms
of anything like the intending-foreseeing distinction (as can be seen from
the example of a constraint against lying). As long as it is at least sometimes
morally impermissible to treat someone merely as a means even when doing
so will minimize the number of (similarly severe) cases of people treating
others merely as means, Kant needs something like the intending-foreseeing
distinction. As long as it is at least sometimes morally impermissible to treat
someone in a way that violates principles that nobody could reasonably
reject even when doing so will minimize the number of times in which peo-
ple are so treated, Scanlon needs something like the intending-foreseeing
distinction.68 And so on.

Whatever your favorite deontological theory, then, as long as you believe
that there are deontological constraints that at least sometimes should not
be violated even in order to minimize violations, you need something like
the intending-foreseeing distinction. And so, if that distinction collapses,
and if no similar distinction can be defended, it is very hard not to be a
consequentialist.

68. This result may pose a problem for Scanlon, because he expresses doubts about the
intending-foreseeing distinction. See T.M. Scanlon, Intention and Permissibility, 74 PROC. ARIS-
TOTELIAN SOC’Y (Supp.) 301–317 (2000); and Scanlon, supra note 12.
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