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This article follows the course of the prolonged land dispute within the Orthodox
Church of Jerusalem between the Greek religious establishment and the local Arab laity
from the late Ottoman period to the end of the British Mandate (1875-1948). The
article examines state policies in relation to Church-owned property and assesses how
the administration of this property affected the inter-communal relationship. It is
argued that both the Ottoman and the British authorities effectively adopted a pro-
Greek stance, and that government refusal of the local Arab lay demands was
predominantly predicated on regional and global political priorities.
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Introduction

The Orthodox Patriarchate of Jerusalem is institutionally structured as a monastic
Brotherhood, having as its primary duty the protection of Orthodox rights over the
Christian Holy Places. The alleged lack of pastoral interest in the laity, coupled with
prevention of the admission of Arab clergy to the religious bureaucracy by the dominant
Greek ecclesiastics, led from the nineteenth century onwards to a significant internal
polarization between the two groups. The Arab nation-building process, the Greek
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national myth of Helleno-Orthodoxia, the activity of foreign powers in the Holy Land
and especially that of Russia, the overall secularization process after the Tanzimat
reforms, and the development of an Arab Christian bourgeoisie have all been analytically
described as substantial factors in the formation of the Arab Orthodox movement and
the subsequent dichotomy between the Greek Patriarchate and the Arab congregation.’

Overall, the local Orthodox viewed Greek rule as the ‘outsider’ that had usurped
the Arab cultural patrimony. For that reason they believed that they should acquire full
control of Patriarchal affairs or at least participate on equal terms in the administration.
Following the paradigm of the other ecclesiastical jurisdictions, and with Russian sup-
port, the Arab Orthodox demanded an end to alleged religious imperialism via the laici-
zation of the communal power structures and the establishment of a Mixed Council.
On the other hand, the dominance of Helleno-Orthodoxia, i.e. the complete equation
between the Greek national identity and Orthodoxy,” led the Greek hierarchy to treat
any Arab claim as a hostile act that should be opposed by all possible means.?

The dispute, however, had an economic aspect as well, i.e. the administration of the
immovable property in which the Brotherhood invested from the mid-nineteenth century
onwards. As was noted by James Finn, British Consul in Jerusalem (1846-63), the Patri-
archate ‘besides maintaining without diminution its ancient property, ... has for several
years past pursued a scheme of buying up houses, or shops, or waste ground, or even
fractions (kirfits [sic] or twenty-fourth parts) of such properties all over the city indiscrim-
inately, till it is believed that more than a quarter of the whole [within the city walls] has
come into their hands as free-hold purchase’. Moreover, certain Patriarchal officials
acquired landed properties outside the walls, which were further improved through plan-
tation and cultivation.* In the early 1920s the Patriarchate had already become the owner
or the trustee of vast amounts of real estate, estimated at about 631 properties.’

1 E.Kedourie, ‘Religion and politics’, in E. Kedourie (ed.), The Chatham House Version and Other Middle
Eastern Studies (Chicago 2004) 317-42; D. Tsimhoni, “The Greek Orthodox Patriarchate of Jerusalem
during the formative years of the British Mandate in Palestine’, Asian and African Studies 12 (1978) 77—
121; S. Roussos, ‘Patriarchs, notables and diplomats: the Greek Orthodox Patriarchate of Jerusalem in the
modern world’, in A. O’Mahony (ed.), Eastern Christianity: Studies in Modern History, Religion and
Politics (London 2004) 372-87; S. Roussos, ‘Greece and the Arab Middle East: the Greek Orthodox
Communities in Egypt, Palestine and Syria, 1919-1940’, PhD thesis, SOAS, University of London, 1994,
134-211; D. Hopwood, The Russian Presence in Syria and Palestine, 1843-1914: Church and Politics in
the Near East (Oxford 1969); Th. G. Stavrou, Russian Interests in Palestine, 1882-1914: a Study of
Religious and Educational Enterprise (Thessaloniki 1963).

2 P. Matalas, ‘To Iotprapyeio lepocordpwy ko n edknvopBodotic’, in Moraiti School (ed.), OpfoSoéia, £6vog
kau 16eoloyia (Athens 2007) 116.

3 K. Papastathis, ‘Secularizing the sacred: the Orthodox Church of Jerusalem as a representative of Greek
nationalism in the Holy Land’, in Modern Greek Studies Yearbook (forthcoming).

4 J.Finn, Stirring Times: Or Records from Jerusalem Consular Chronicles of 1853 to 1856 (London 1878)
I, 32-3, 82-3.

5 A. Bertram and C. H. Luke, Report of the Commission Appointed by the Government of Palestine to
Inquire into the Affairs of the Orthodox Patriarchate of Jerusalem (London 1921) 195.
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According to Tamari, the Patriarchal vakf, together with the Russian land endowments,
were more numerous than ‘Muslim, Jewish, and Catholic endowments put together’.®
Katz and Kark identified 355 of these properties, of which 176 alone covered an esti-
mated 36,779 metric dunams (1 dunam = 1,000 sq. metres).” Moreover, of the total area
of 900 dunams of the Jerusalem Old City, 317 dunams belonged to the Patriarchate.”

This article suggests that at the core of this rivalry stood the mode of management
of the vast Church-owned urban and agricultural real estate. Our aim is twofold: a) to
present the historical course of the relevant land dispute from the late Ottoman period
to the end of the British Mandate; and b) to critically assess its political connotations
within the framework of the nation-building process and the power struggle between
state powers with conflicting interests. The general themes under investigation are:
Church and state with special reference to the governmental policies towards religious
property; and Church and community, with special reference to the ecclesiastical land
administration and how this affected the relationship between them.” Our thesis is that
both the Ottomans and the British pursued a pro-Greek policy.

The article is divided into two main parts. First, we elaborate on the question of
land acquisition in late Ottoman times, paying special attention to the instruments used
by the Patriarchate to accumulate real estate. In the second part, we examine the dispute
in relation to land administration, focusing on its political dimension during a period of
extreme social unrest. In conclusion, we critically assess the respective Ottoman and
British policies. It is argued that their de facto pro-Greek stance was not only the out-
come of their domestic political considerations, but was also dictated by their diplo-
matic priorities. Moreover, it is argued that the institutional framework established in
respect to the vakf properties was another factor blocking Arab involvement in their
administration. To this end, the legal channels through which the Patriarchate accumu-
lated them are of special importance.

Church and landed property

The purchase of land in Palestine by the Jerusalem Patriarchate had two main purposes:
the acquisition of either properties for its own use or properties in the vicinity of areas
of religious significance within the context of building competition with other denomi-
nations.'® Additionally, the financial repercussions on the Brotherhood occasioned by

6 S. Tamari, Tssa al Issa’s unorthodox Orthodoxy: banned in Jerusalem, permitted in Jaffa’, Jerusalem
Quarterly 59 (2014) 21.

7 L Katz and R. Kark, “The Church and landed property: the Greek Orthodox Patriarchate of Jerusalem’,
Middle Eastern Studies 43 (2007) 385.

8 A. H. M. Musaee, et. al., ‘Wagqf land in the West Bank and investment current state of affairs’, Asian
Social Science 10 (2014) 30.

9 I Katz and R. Kark, ‘The Greek Orthodox Patriarchate of Jerusalem and its congregation: dissent over
real estate’, International Journal of Middle East Studies 37 (2005) 509-34.

10 Katz and Kark, ‘The Church and landed property’.
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the seizure of property by Prince Alexandru Cuza in Wallachia (1863) probably played a
role as well. This problem had already become apparent after the Greek Revolution
(1821), when for a while the Ottomans seized the flow of revenues to the Brotherhood
from its properties in the Balkans.'' The Greek state attempted also to expropriate
monastic property from 1834 until 1847.'> The sequestration of the Patriarchate’s
income from the Bessarabia estates by the Russian government throughout the nineteenth
century also affected its land policy. In short, the fear of losing their capital led the reli-
gious officials to invest in Palestine, where their social status and networking guaranteed
the resolution of any problem that might arise. In conjunction, the commercialization of
agriculture, as well as the integration of Palestine within the international market,'* pro-
vided security that Church investments would yield substantial income. The Patriarchate
acquired and kept in its possession all its properties by exploiting the favourable Ottoman
legal framework that applied to land acquisition and administration.

The Ottoman legal system defined three main categories of landed property: mulk,
miri, and vakf. Mulk was freehold ownership mostly limited to built-up areas in urban
centres or villages and their immediate environs. Miri were the lands belonging to the
State, which constituted the bulk of rural land, usually assigned or leased to the local
population for the purpose of individual or collective use and cultivation with usufruct
rights (tasaruf) given to the landholder, who had to pay a fee for the holding rights or
usufruct of the property, the so-called zapu. The state maintained ultimate ‘ownership’
of the land (ragaba), while the farmers had ‘possession’. Vakfs were pious endowments,
namely property donated for charitable purposes for the ‘poor’,'* and typically adminis-
tered by a religious institution or family trustees.'® The vakf belonged in principle to
God and its use had to serve the ‘aim’ defined by the donor. As such it could not be
sold, but only leased.'® According to Islamic jurisprudence, there are two main types of
vakf: a) vakf hairi, which were dedicated with a discrete public purpose to please God,
and b) vakf ahli, namely family vakf devoted to the general benefit of the children and
other relatives. An individual could endow only his private property or the usufruct of
the muiri land under his leasehold. In short, miri land under fasaruf status could not be
converted into vakf, but what was on the surface of the same land, e.g. trees or build-
ings, could.'”

11 N.S. Spyridon, Extracts from Annals of Palestine, 1821-1841, Manuscript, Monk Neophitos of Cyprus
(Jerusalem 1979) 28.

12 A.Helias, Ta petdyiar Tov Iavayiov Tégov kai thg povijg Xivd otnv EAA&Sa (Athens 2003).

13 A. Schélch, Palestine in Transformation, 1856-1882 (Washington, DC 1993) 49-168.

14 A. Foti¢, ‘The official explanations for the confiscation and sale of monasteries (Churches) and their
estates at the time of Selim II’, Turcica 26 (1994) 43.

15 S. Tzortzakaki-Tzaridou, ‘To vopkd xabectdg TV Ag@epopdtov-Bakovpiov ota mlaicie tov
OBwpavikod epmplypatov Sikaiov (15°-19° audvag)’, PhD thesis, Aristotle University of Thessaloniki,
1998.

16 ].R. Barnes, An Introduction to Religious Foundations in the Ottoman Empire (Leiden 1986) 5.

17 N. P. Eleftheriadis, H axivytog nepiovaia ev Tovpkio (Athens 1903) 79-80, 96-102.
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According to the Ottoman legal system the Patriarchate could not own private
property, but only vakf.'® Moreover, the Church/monastery vakf could only belong, at
least in theory, to the family vakf sub-category.'” This was because a Christian endow-
ment, being an endowment of an infidel group, could not by definition please God,
which was a necessary condition for establishing a ‘public’ vakf.?° On the other hand,
the kadis, i.e. the state authority competent to confirm the property’s registration as a
vakf, sometimes accepted the foundation of ‘public’ vakf by the minority religions, as
the Nazareth and Jaffa Sharia Courts indicate, which had to be administered by a cler-
gyman for the benefit of the ‘monks’ and/or of the ‘poor’. The Christian vakfs were in
principle taxed by the state, despite some exceptions.”! As will be analysed below, these
two characteristics were the basic conditions for the establishment of a ‘family’ vakf.
Consequently, it is likely that their registration as ‘public’ was probably due to the igno-
rance of the local kadis rather than the existence of a different legal paradigm in Pales-
tine in comparison to the rest of the empire, a hypothesis for which there is no
supporting evidence whatsoever. On the contrary, from the beginning the Sultans
applied to their newly acquired provinces ‘the system which had already developed
elsewhere’.*

The legal norm that enabled the Brotherhood to acquire property was established in
the mid-sixteenth century by the Ottoman Sheikh al Islam Ebd’s Su‘tid, who ordered the
confiscation of the muiri land illegally possessed by the monasteries, while at the same
time providing the right to the same institutions to obtain the usufruct of these proper-
ties with a lump-sum payment of the zapu fee. In effect, the land was de jure as well as
de facto the Sultan’s property, while it was made possible for the monasteries to acquire
the ownership of the usufruct in the a form of a loan.?* Within this framework, the
monastic community faced another problem: it could not own private property, because
the Church institutions, being a corporate body, were not recognized as ‘legal persona’;
thus, any endowment to the monastery, as an institution, was invalid and illegal. To
tackle this problem, Ebii’s Su‘tid ordered that, contrary to what applied to the monaster-
ies, the faithful could make legal and valid endowments of their freeholding properties
or their usufruct rights over miri land to the ‘monks’.?* Defining the group of monks

18 R.H. Eisenman, Islamic Law in Palestine and Israel: a History of the Survival of Tanzimat and Sharia in
the British Mandate and the Jewish State (Leiden 1978) 52-69.

19 E. Kermeli, ‘Ebu’s Su‘td’s definition of Church vakfs: theory and practice in Ottoman law’, in R. Cleave
and E. Kermeli (eds), Islamic Law: Theory and Practice (London 1997) 141-56.

20 Ibid., 142. Cf. R. V. Leewen, Notables and Clergy in Mount Lebanon: The Khazin Sheikbs and the
Maronite Church, 1736-1840 (Leiden 1994) 30.

21 R. Shaham, ‘Christian and Jewish “waqf” in Palestine during the late Ottoman period’, Bulletin of the
School of African and Oriental Studies 54 (1991) 460-72.

22 A. Cohen and B. Lewis, Population and Revenues in the Towns of Palestine in the Sixteenth Century
(Princeton 1978) 171.

23 A. Foti¢, ‘“The official explanations’, 39.

24 Tbid., 40.
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residing in a monastery as a unified body that formed a ‘family’ in the broad sense, Ebt’s
Su‘ad gave the opportunity to the religious institutions to acquire land under the status
of the family vakf.>’

The Ottoman Land Code (1858) further promoted the land accumulation process.
The Code did not signify a structural change as far as the ways the Christian institution
acquired real estate, but clarified existing legal practice, thus making the procedure of
registering the land possession and usufruct much easier for the Jerusalem Brotherhood.
In particular, article 122 specified that ‘Land attached ab antiquo to a monastery and of
which the attachment is registered in the Imperial Defter Khané cannot be possessed by
Tapu and it cannot be bought or sold; but concerning land which has ab antiquo been
held by Tapu, and which has subsequently by some means passed into the hands of a
monk, and which is being possessed without Tapu as being attached to a monastery,
the same procedure as with regard to other Arazi Mirie is followed, and as before it is
caused to be held by Tapu’.?® In accordance with Ebii’s Su‘lid’s ordering, article 122
defined that the Brotherhood could have in its possession two type of properties: a) the
various estates attached to its various dependencies held ab antiqguo, namely the land
for which Ebt’s Su‘td had ordered the monasteries to pay the tapu in order to keep their
old assets; and b) the vakf properties, of whose possession or the usufruct the Brother-
hood had been the recipient or the trustee.

The second paragraph of article 122 should be also linked to articles 25 and 32. In
short, these clauses clarified that any individual could acquire the legal titles of land pos-
session on the condition that he had paid the relevant fee to the State, i.e. the tapu. The
effect of systematizing the process of state land registration was the partial de-regulation
of the real-estate market.”” However, this opportunity for acquiring land was not used
extensively at that time by the peasants, who hesitated to register the land they them-
selves cultivated under their own names. In effect, the door opened for the local elites to
sign on their behalf, thereby accumulating property.”® It is possible that the Brother-
hood, being part of the social establishment,?” took advantage of the new legal frame-
work and increased its holdings. In conjunction, the Patriarchate was part of the state
mechanism for the collection of taxes and responsible for the liabilities of the Orthodox
population within its jurisdiction. In effect the Patriarchate had to cover the debts of its
peasant congregation, acquiring in exchange the ownership of the usufruct rights of
their properties. Because the Patriarchate did not have the necessary recognition as a
legal entity and was thus not eligible to purchase the possession of rural land, the

25 Kermeli, ‘Ebt’s Su‘tid’s definition of Church vakfs’, 146-8.

26 F. Ongley, The Ottoman Land Code (London 1892) 65.

27 Eleftheriadis, H axivnrog meprovoia, 24-6.

28 G. Krémer, A History of Palestine: from the Ottoman Conquest to the Founding of the State of Israel
(Princeton 2008) 81-5

29 Ph. P. Kotzageorgis, ‘Ta povastipia wg obwpavikég moltikég eAit,’ in 1. Kolovos (ed.), Movaoripia,
otkovopior Kot TOMTIKT: amd ToVG pecaimVvikols oToug vewtepous ypdvovg (Heraclion 2011) 163-90.
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respective title deeds were registered under the name of a Patriarchal official, who had
the right to endow their use to his religious institution, as a vakf.>°

The same practice was followed for the purchase of mulk properties, where the
individual monks as the private owners constructed large blocks of buildings, which
allowed the monastery to earn important revenue from the rents. This was facilitated by
the idiorrbythmic pattern of the Brotherhood’s monastic function. That means that
each monk had the right of private ownership and the freedom to accumulate capital
and manage it by himself without any constraint from his monastery. The case of Niki-
phoros Petatsis, who registered in his name an estate that currently covers a large part
of West Jerusalem, is characteristic. These properties were considered vakf property
and were administered by the Patriarch after the monk’s death. In this regard, the inher-
itance status of these miri and mulk property was a complicated matter, having caused
a judicial confusion. With regard to the miri, its allocation did not signify a change of
ownership status, but rather the legal recognition of a person’s exclusive rights of use.
According to Richard C. Tute, the Land Code (article 122) stipulated that the Patriarch-
ate could inherit the ‘possession’ of state land only if a relevant firman (Imperial edict)
was produced, in which the Porte made an exception in its favour.?' Contrary to this
view, Kermeli has argued that since the monks of a given monastery were conceptual-
ized in Islamic legal theory as forming a ‘family’, the Brotherhood could actually inherit
the properties of its members. Ebi’s Su‘id determined that the monks did not have to
pay the zapu fee to acquire the usufruct of the land that was in the ‘possession’ of their
deceased brethren, provided there was a relevant registration in the defter. Subse-
quently, the remaining monks were ‘treated similarly to the son of a deceased peasant
who can directly inherit his father’s rights to the usufruct without any entry fine’.>* The
characteristic names of certain Patriarchal estates, such as the ‘Nikiforia’, indicate that
this type of land was inherited by the Brotherhood.*® The fact that the British ordered
them to be registered as vakf’* is another indication to this point. In conclusion, the def-
inition of religious properties as family vakf made it possible for the Brotherhood to
acquire, indirectly through Church officials, private or leasehold property that could be
bequeathed to the Patriarchate, and whose appropriation was forbidden.

In accordance with the legal formula introduced by Ebi’s Su‘td, various berats
(Imperial decrees) of investiture, which officially defined the rights of each individual
Patriarch, stipulated that the Brotherhood should become the legal owner of its

30 Eleftheriadis, H axivyrog meprovoia, 88-9.

31 R. C. Tute, The Ottoman Land Law, with Commentary on the Ottoman Land Code of 7th Ramadan
1274 (Jerusalem 1927) 116.

32 Kermeli, ‘Ebdi’s Su‘td’s definition of Church vakfs’, 148-153.

33 Greek Foreign Office Archives (henceforth GFOA). File B/35, sub File 4: Jerusalem (1924), Report of the
Commissioners on the Finances of the Orthodox Patriarchate for the Financial Year ended August 31,
1922.

34 GFOA, File B/35, sub File 4: Jerusalem (1924), Report of the Commissioners on the Finances of the
Orthodox Patriarchate for the Six Months ended August 31%, 1923.
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deceased clergymen’s property.>® On the basis of the berat of Patriarch Hierotheos
(1875) as well as the firmans of the years 1545, 1580, 1645, 1703 and 1809, the Otto-
man Interior Ministry promulgated in 1882 a legal Order and an Encyclical protecting
the Patriarchal right of inheritance.’® The decision of the Ottoman Council of State
(Supreme Administrative Court) of April 1882, according to which the holdings of the
monks Kaisarios and Parthenios should be directly inherited by the Brotherhood instead
of the monks’ relatives, put a constitutional end to this kind of legal dispute.?” This right
was further ratified by Patriarch Damianos’ berat of investiture (1897).*® The Manda-
tory authorities in Palestine did not dispute the status quo. After 1948, neither Jordan
nor Israel has changed this policy.

Additionally, the Patriarchate possibly administered vakf properties, the revenues
of which were not allotted solely to it, but served for the benefit of the donor as well. As
regards this vakf type, which was very common in Palestine,*” the trustee kept the pos-
session, but the donor was granted the enduring freehold as well as the right to transfer
this status to his family.* According to the Arab Orthodox, eighty houses within the
walls of Jerusalem were handed in trust to the Patriarchate by their owners in order to
escape Ottoman confiscation. This was why their residents occupied them free of rent.
The fact that in 1921 the British authorities allowed them to be sold on condition that
the rights of tenants and lessees would be respected might be taken as supporting evi-
dence for this type of endowment.*!

In sum, the properties in the Patriarchal portfolio, all considered in principle to be
family vakf, might be divided in the following sub-categories:

a) Land attached ab antiquo to the various Patriarchal dependencies.

b) Miri or mulk property endowed to the Brotherhood, i.e. the ‘poor monks’, who
acquired full ‘possession’ and ‘use’ of it.

c) Miri or mulk property endowed to the Brotherhood, which acquired the ‘posses-
sion’ but not the full ‘use’ of it.

d) Miri land registered and held in possession in the name of a monk, which was
bequeathed to the Brotherhood, i.e. the ‘family’ of the deceased monk.

e) Mulk land purchased in the name of a monk, which was bequeathed to the Brother-
hood, i.e. the ‘family’ of the deceased monk.

35 H. Colak, ‘Relations between the Ottoman Central Administration and the Greek Orthodox
Patriarchates of Antioch, Jerusalem and Alexandria: 16%-18" Centuries’, PhD thesis, University of
Birmingham, 2012, 224-6.

36 Ch. A. Papadopoulos, Iotopia T ExkAnoiag Iepocodtuwv (Alexandria, 1910) 636-7.

37 G.D. Platanistos, Xrowyeiddeis Tivég mAnpopopion ex thg Obwpavikrg vopobeciog (Jerusalem 1903) 18-20.

38 Bertram and Luke, Report, 239-42.

39 Krémer, A History of Palestine, 45-9.

40 Eleftheriadis, H axivnrog meprovoia, 112-18.

41 K. Papastathis, ‘Church finances in the colonial age: the Orthodox Patriarchate of Jerusalem under
British control, 1921-1925°, Middle Eastern Studies 49 (2013) 715-16.
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The question that arises is, which authority or legal body should be institutionally
responsible for managing these Church properties?

The administration of religious property

The vakf property was registered to the mutavelli (administrator-curator of the endow-
ment), who was thus responsible for the purpose to be served. The donor of the vakf
determined its precise recipient, i.e. which institution would receive the revenues from
the endowment as well as the purpose for which the revenues would be used. If this was
not specifically delineated, the management of the revenues rested solely at the discre-
tion of the trustee. As regards the Jerusalem Brotherhood, the Patriarch had the author-
ity to manage the vakf properties as its head and hence the legitimate executor of the
endowment’s purpose, i.e. the well-being of the ‘poor monks’ and/or the pilgrims. This
norm was regulated through the enactment of certain legal decrees or imperial edicts
(i.e. firmans, orders, berats, etc.) imposed either as the charter, internal law and regula-
tions of the institution, or as powers and competencies allocated ad hoc and personally
to its head (i.e. the Patriarch).*> Thus, the regulatory framework applied to different
Church institutions might have differed in certain aspects depending on historical as
well as domestic socio-political circumstances. A comparison between the berat nomi-
nating the Armenian Patriarch of Jerusalem Assaii Lijeryan (1864)* and the respective
decree confirming Patriarch Damianos’ election about thirty years later** is indicative.
Except for certain clauses, which corresponded to the particularities of each denomina-
tion, the two documents are almost identical, indicating a probably uniform pattern in
Ottoman policy towards the Jerusalem Churches. On the other hand, this legal frame-
work also meant that the ruling Ottoman authorities allowed different administrative
schemes between two different institutions of the same millet, i.e. the Ecumenical Patri-
archate and its Jerusalem counterpart. Lastly, this legal framework allowed the same
Patriarchate to operate according to diverse systems when the Patriarch changed.

All the berats of investiture throughout the sixteenth to nineteenth centuries defined
the Jerusalem Patriarch as the mutavelli of the vakf property, forbidding any external
interference in the finances.*> However, after the formation of the Arab Orthodox
movement, two competing views on real-estate management were advocated. From the
Greek viewpoint, the Brotherhood was the sole owner of all the properties. Hence, the
Patriarch as its head and the Holy Synod as its supreme organ should control the admin-
istration of these properties. In contrast, the Arab community perceived the vakf to be

42 Eleftheriadis, H axivnrog meprovoia, 79-84, 96-102.

43 Israel State Archives, Record Group 22, Box 3380, File LD 54\1. Firman of the Armenian Patriarchate
(Sultan Abdul Aziz Ibn Mahmud Khan), Dhil Qida, 1281 (1865), appendix VII, Report of Committee
Appointed to Report as to the Relevant History and Present Position of the Religious Institutions, Monastic
Orders, Convents etc. in Palestine, July 1935.

44 Bertram and Luke, Report, 239-42.

45 Colak, Relations, 54, 104-7,165-9.
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‘the endowments of the Church considered as a whole’.*® For them, the term ‘Church’
was not limited to the holders of ecclesiastical office, but rather it signified the Orthodox
community in its totality. The appropriate body, therefore, to control the Patriarchal
finances should be a Mixed Council, composed of representatives from both sides. The
Ottomans, however, pursued a pro-Greek policy, not allowing any substantial satisfac-
tion of their demands.

The turning point for the Arab Orthodox cause was the enactment of the so-called
‘General Regulations’ of the Rum Millet (1862), which stipulated the establishment of a
Mixed Council and broad lay participation in the Patriarchal election process. How-
ever, while the regulations were applied in Constantinople and Antioch, the Jerusalem
Brotherhood prevented their implementation, viewing them as a “Trojan horse’ that
would lead to the Arabization of the Patriarchate.*” The Brotherhood’s refusal was the-
oretically founded on institutional grounds: a) Article 15 of the Regulations stipulated
that the Patriarch of Constantinople would have the jurisdiction to supervise the affairs
concerning the Orthodox Holy Places in the whole empire as well as to control their
financial administration in consultation with the local ecclesiastical authorities, if need
be.*® The Brotherhood could not accept that such a right would be vested in the Ecu-
menical Patriarch, thus downgrading its own authority and jurisdictional independence.
b) Lay participation in Patriarchal administration threatened the Brotherhood’s’ organi-
zational structure as a monastic community, because the property endowed for the wel-
fare of the ‘poor monks’ could not be managed by a lay body. The question that arises
is, why were the regulations accepted in Antioch, where a similar nationalist contro-
versy between the Greek clergy and the Arab laity existed, and not in Jerusalem?

This differentiation was founded on both social and legal grounds. First, the lay
notables had an important say in the social life of Syria and were able to influence the
decision-making process in relation to their Church institution. This condition was not
fulfilled in the Jerusalem community in the period immediately after the Hatt-1
Hiimayun (1856). Second, the regulations were applied in Antioch in 1876, i.e. after the
enactment of the Brotherhood’s Fundamental Law (1875). Subsequently, the applica-
tion of the ‘General Regulations’ would practically signify the annulment of the newly
established regulatory framework of the institution. Third, the Jerusalem Patriarchate
did not share the same organizational system with its Antiochian counterpart. The for-
mer was structured as a monastic confraternity, the latter as a Church institution. How-
ever, even if the regulations had been applied in Jerusalem, it is highly disputed whether
the congregation would have participated in the administration of the vakfs endowed to
the Brotherhood. This is because the lay council established in Antioch managed those

46 A. Bertram and J. W. A. Young, The Orthodox Patriarchate of Jerusalem: Report of the Commission
Appointed by the Government of Palestine to Inquire and Report upon Certain Controversies between the
Orthodox Patriarchate of Jerusalem and the Arab Orthodox Community (London 1926) 138.

47 K. Miliaras, Ta eni Hatpiépyov IIpokoniov (1872-1875) avagpuévra cofapd {ntipata ev ) ExkAncia
IepocoAOpwv’, Néa Xihv 27 (1932) 308-12.

48 G. Young, Corps de Droit Ottoman, Il (Oxford 1905) 25.
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vakfs that had been endowed for the benefit of the ‘poor’ members of the congregation.
In contrast, the monastic estates, i.e. the vakf endowed for the benefit of the ‘poor
monks’, were not controlled by laymen.*” Taking into account that the scheme pro-
posed by the Brotherhood was consistent with the Antiochian one, i.e. the properties
endowed for the community to be managed by the laity, and the properties endowed for
the monks by the Brotherhood, it seems that both Patriarchates actually followed a simi-
lar vakf management pattern. The big difference between them was the extent of the
properties over which the community could have a legitimate claim. In Antioch the
‘communal vakfs’ were sufficient to cover the needs of the congregation, whereas in Jer-
usalem these were very few, compelling the laity to demand a fair share of the ‘monastic
vakf revenues.

The Fundamental Law stipulated that:*>° a) support to the congregation would be
given in proportion to the institution’s income (article 1); and b) the Synod would decide
on all financial questions affecting the Patriarchate, such as the ‘hiring, leasing, appro-
priation inheritance, purchase and sale’ of the religious holding, in accordance with the
framework defined by special legislation and the judiciary. The Patriarch was the com-
petent authority to execute the relevant Synodal decision (article 3). Consequently, the
Fundamental Law did not satisfy the laity at all. Moreover, there was no clear reference
to the amount of funds to be transferred to the laity, since the Synod had the full author-
ity to determine the sums and their allocation. In effect, the laity was compelled to fol-
low the Patriarchate’s orders in order to obtain some benefits for the community. Before
the Arab protests, Patriarch Hierotheos (1875-82) circulated an encyclical promising
the establishment of a commission in each parish to supervise its budget.”! However,
this did not include any control over revenues from the Holy Places under the Patriarch-
ate’s custodianship, e.g. pilgrims’ offerings, or from other properties. This encyclical
was therefore void. The same applies to the Patriarchate’s ‘Internal Regulations’ (1882
and 1902), which established committees for the financial management of landed prop-
erty,’> but without any lay participation. Hence, decision-making remained in the hands
of the Brotherhood.

This state of affairs was further ratified by the Ottoman berat of Patriarch Damia-
nos’ election (1897).>° This legal document may be even interpreted as a retrograde
step, for, instead of leading to a more transparent operation of the institution, it gave
the Patriarch full authority over the real-estate management at the expense of the Synod,
which should have acquired this function according to the Fundamental Law. Whether
there was a contradiction between the two legal decrees is an open question. It is

49 S. A. el-Rousse Slim, The Greek Orthodox Wagqf in Lebanon during the Ottoman Period (Beirut 2007)
177-81.

50 Bertram and Luke, Report, 243-9.

51 T. Themelis, Erionua éyypaga mepi twv Sikaiov tov Hatpiapyeiov Iepocodduwv (1908-1913) (Jerusalem
1914) 50-5.

52 Papadopoulos, Ioropia ¢ ExkAnciag Iepocortuwv, 637-9.

53 Bertram and Luke, Report, 242.
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interesting to note, however, that since the Patriarch exercised full control over the Syn-
od’s composition (article 2) he could actually enforce the implementation of his deci-
sions without being contested.

The third important legal code regulating the Patriarchal finances was the so-called
“Turkish Order’ (May 1910). The restoration of the constitution by the Young Turks
was perceived by the Arab Orthodox as an opportunity to promote their cause. This
was because article 111 stipulated the creation of a council in each kaza (district) to
administer the vakf. The Order stipulated the establishment of a Mixed Council, com-
posed of six lay members and six Patriarchal representatives. However, the Council’s
power was limited, since it could supervise the management only of those endowments
made to the parish churches and the community institutions. Moreover, the Order stip-
ulated that the Patriarch was considered ex officio to be the administrator of all the vakf
within Jerusalem regardless of the purpose of the endowment. The Patriarchate should
allocate one third of its revenues to the Mixed Council, namely an amount no less than
30,000 Turkish pounds, as long as the revenue flow remained undiminished.’* Overall,
the congregation’s role in Patriarchal finances was still confined to participation in a
very small part of the management of the property and revenues. This is because the
practical implications of this legal framework were:

a) The central Arab claim to register the vakf properties in the name of the lay commu-
nity was in essence not accepted. The Arab Orthodox could not intervene in the
financial management of the Patriarchate’s total revenue, which was the issue at
stake. Because of the monastic character of the Patriarchate’s organizational struc-
ture, the Synod was recognized as the only authority to handle these affairs.

b) The congregation was deprived of any possibility of electing an Arab trustee for the
numerous vakf properties within Jerusalem, including even those endowed for its
use. Thus, it was effectively blocked from co-directing properties with significant
financial value and symbolic power.

c) The revenues from the Holy Places and the Patriarchal dependencies were explicitly
excluded from any communal control.

It has been suggested that the pro-Greek stance of the Turkish authorities was
grounded on the threat posed by the Arab national movement to the integrity of the
state.”> We have disputed this thesis in another paper, arguing that within this period
the Arab national movement in Palestine was in the early stages of its formation and
was confined to a small elite group, while political loyalty to the central political author-
ities was still very powerful.’® In our view, the Turkish rejection of the Arab Orthodox

54 Op.cit., 318-27.

55 B. Matossian, “The 1908 revolt and religious politics in Jerusalem’, Jerusalemn Quarterly 40 (2009/10)
18-33.

56 M. Muslih, ‘Arab politics and the rise of Palestinian nationalism’, Journal of Palestine Studies 16 (1987)
77-94.
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claims was the outcome of legal as well as diplomatic considerations.’” First, the appli-
cation of article 111 was nullified by two other clauses of the same constitution (Articles
11 and 118), which stipulated the consent of the religious authorities as a precondition
for any change to the institutional framework of Patriarchal operations. In addition,
possible lay participation in the administration of monastic vakf would have jeopar-
dized the whole legal paradigm, causing a plethora of problems to religious organiza-
tions with vakf estates in their portfolio. The Ottoman regime had no interest in
troubling these institutions and their power networks in order to satisfy the claims of a
minor ethnic group at the periphery of the empire. In this respect, it should be added
that the Brotherhood was able ‘to fill the pockets of high government officials’ and influ-
ence Ottoman policy decision-making as well.”®

This affair might also have affected the property status of the various western-based
religious organizations. Intervention on the part of France or Britain on the pretext that
the rights of the communities under their patronage were violated was hardly a welcome
prospect for the Ottomans in this volatile political period. Furthermore, satisfying the
local Orthodox demands might be viewed as a violation of the status quo over the Holy
Places, re-opening the endless controversy between the denominations and thus provid-
ing valuable ammunition to the foreign powers to maintain the capitulations system,
which was viewed by the Young Turks as a basic cause of the state’s decline. Lastly, it is
also highly probable that the British and German diplomatic agents in Jerusalem sup-
ported the Greek side, to counter the close links of the Arab Orthodox with the Russian
consulate,’” a development that would have been damaging to their broader regional
interests. The promulgation of the First Provisional Law (1913), which at last recog-
nized the various religious bodies, such as the Patriarchate, as having a ‘legal persona’,
thus giving them the right to own and deal with immovable property,®® made things
even worse for the Arab Orthodox side. This facilitated direct acquisition of land under
the ‘private’ property status by the Patriarchate, instead of the family vakf status. In
effect, the Patriarchate could administer its new holdings free from the institutional con-
straints of the past.

The end of Ottoman rule activated the Arab congregation. The issue at stake, how-
ever, was no longer confined to the balance of power between the clergy and the laity,
but was related to the wider national Arab cause: controlling the finances of the Patri-
archate entailed the management of the Church real estate at a time of Jewish settlement
in Palestine. At the same time the Patriarchate was on the verge of bankruptcy, due to

57 K. Papastathis and R. Kark, ‘Orthodox communal politics in Palestine after the Young Turk Revolution
(1908-1910)’, Jerusalem Quarterly 56/57 (Winter 2013/Summer 2014) 133.

58 Tamari, Issa al Issa’s unorthodox Orthodoxy’, 26.

59 Archim. Meliton (Agiotafitis), Tkiepd oelis tng iotopiag g ExkAnoiag Iepocodduwv. Tig o évoyog; (Athens
1920).

60 R. Eisenman, ‘The Young Turk legislation, 1913-1917, and its application in Palestine/Israel’, in D.
Kushner (ed.), Palestine in the Late Ottoman Period: Political, Social and Economic Transformation
(Jerusalem 1986) 59-61.
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the First World War, poor administration and internal endemic corruption that had led
to borrowing large sums serviced by high interest rates. Consequently, its officials were
ready to sell Patriarchal land.

The question of Patriarchal land administration under the British Mandate

Despite the heavy liabilities of the Patriarchate, its financial stability was not questioned
until the end of the nineteenth century.®’ However, the situation became very difficult
during the First World War, when the Patriarchal debt reached the amount of 500,000
Egyptian pounds (1 Egyptian pound = 1 British pound sterling), a development that led
the institution to the threshold of bankruptcy.®? The British administration faced a mul-
tidimensional problem: on the one hand, it had to protect the Patriarchal finances,
because a possible bankruptcy would have served as an argument for the Paris govern-
ment to preserve the traditional French status as the diplomatic protector of the Catholic
community within the Ottoman Empire under the capitulation regime. Consequently,
the only available measure was the sale of land, to external purchasers including Jewish
companies. On the other hand, the new colonial authorities had to build a political
image, presenting the new government as not being prejudiced against the interests of
the local populations, in order to dispel their fears regarding the British 1917 Balfour
Declaration which favoured the establishment of a national home for the Jewish people
in Palestine.

Within this context, a commission was appointed to inquire into the problem. The
commission proposed that the Patriarchate be bailed out by leasing its immovable prop-
erty. To this end, a Financial Commission was established, which operated from 1921
until 1938 and was composed of five members appointed and supervised by the High
Commissioner.®® Both the Patriarchate and the Arab laity were equally represented on
the commission. By accepting Arab participation, the British appeared to be unpreju-
diced towards the local population without losing control over the commission. Accord-
ing to John E. Shuckburgh, the Under-Secretary of the Middle East Department,
congiliation on such ‘minor points’ was in Britain’s interest.®* The duties assigned to the
commission entailed the complete management of the revenues and expenditures of the
Patriarchate on its behalf, such as contracting loans for the liquidation of debts and
assuming the direct administration of any department, property or operation. The com-
mission even had the power to sell the Patriarchate’s real estate, including ‘any property
dedicated to the poor or the monks of the said Patriarchate, whether with or without
any remainder in trust for any other object, any provision of the Law of vakf to the

61 D. Stamatopoulos, To Ayotagixd perdyr Kovoravrivovrmdlews. Apyeiaxés mnyés (18°-20° aucivag) (Athens
2010).

62 Bertram and Luke, Report, 191.

63 Ibid., 326-33.

64 British National Archives: Colonial Office (henceforth TNA CO), 733/15, ‘J. E. Shuckburgh to W.
Deedes’ (1 December 1921).
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contrary notwithstanding’.®> Consequently, the commission exercised unimpeded con-
trol over all the sales of property under the ownership or trust of the institution and its
monks. The Patriarchal bureaucracy, for its part, could not legally contest the enforce-
ment of the commission’s decisions. It could object only when the sale would involve
the closing of one of its dependencies or when a building within the walls of Jerusalem
or an immovable property attached ab antiquo to a monastery was put up for auction.®®
The fear of bankruptcy, a possibility which would inevitably have threatened Greek
dominance within the institution, led the Patriarchal officials to accept the British terms.
This essentially signified the loss of their power to handle the affairs that had customar-
ily been their exclusive right.®”

The transfer of power from the Greek hierarchy to the commission did not
appease the Arab laity for two main reasons: a) its claim to participate in the finan-
cial management was not fully satisfied; and b) this state of affairs was not perma-
nent. For, after the commission’s aim had been achieved, the land administration
would return to the hands of the Greek religious establishment. The first Arab
Orthodox Congress in Haifa (1923) maintained the old demand that control over
the Patriarchal vakf should be vested in a Mixed Council with a lay majority.®®
Because Patriarch Damianos opposed the commission, the Arab Orthodox laity
expected British support for their objectives.®” Within the context of the Arab
Orthodox alignment with the Mandatory administration, the Haifa Congress
declared its confidence in the Financial Commission, in spite of the sales of land to
the Jewish Palestine Land Development Company.”’ The establishment of the
Mixed Council, however, depended on the drafting of new Patriarchal regulations.
The British appointed a new commission to examine them (March 1925).

For the new commission, the sale or the mortgage of property was regarded as
a precondition for the Patriarchate to pay back its debt. As for the vakf administra-
tion, the British officials took a pro-Greek stance. On the one hand, they left room
for the possibility that part of the vakf was endowed for the use of the local Ortho-
dox. The Patriarchal officials were not considered to be the owners, but the trust-
ees, of these assets. As such, the congregation ‘have an interest in the proper
discharge of that trust, and the allotment of a definite share of the general income
of the Church to the Mixed Council for its administration is a reasonable and con-
venient recognition of that interest’.”! On the other hand, the commission’s pro-
posed set of regulations did not touch upon the Synod’s right to be the only organ
to regulate the Patriarchate’s financial and general administrative matters. The
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Mixed Council under formation would be allowed to acquire property and receive
endowments, but it was not recognized as having any jurisdiction over the existing
vakfs. Consequently, the relevant provisions of the Fundamental Law, the alter-
ation of which was the issue at stake, remained intact.””

The death of Patriarch Damianos in 1931 marked a new phase in the religious
finances. The nomination of the new Patriarch, Timotheos, had to be ratified by
the British, who were pressed by the Arab Orthodox lay community to refuse, as
they considered it to be void and illegal, and to proceed to the enactment of new
regulations. This condition gave the government the upper hand, since it could
exert pressure on the Patriarchate to consent to the modifications of the Fundamen-
tal Law in order to obtain the necessary ratification of Timotheos’ election. As the
Colonial Secretary Ormsby Gore stated on 5§ March 3 1938, the recognition of the
Patriarch presupposed the acceptance of the legal reforms.”® Within this context,
the government took the initiative to start negotiations. A major disagreement
between the Arab laity and the Greek hierarchy concerned the financial authority
of the Mixed Council. In particular, the laity claimed the right to control the Patri-
archal budget as a whole - apart from the one third allocated for the congrega-
tion’s use as stipulated by the Order of 1910 - and not merely to be informed
about the estimates of expenditures after their approval by the Synod, as the hierar-
chy maintained.”* The Arab laity perceived the Greek establishment to be unable to
properly manage the Church finances. Thus, the Mixed Council should decide on
the administration of the immovable property, considered as a whole to be a vakf
held by the hierarchy in trust, and as such to control all the respective sales and
schemes of land development.”” However, the Greek reaction and the absence of
clear evidence about the exact extent of the Patriarchal possessions made it difficult
to reach a compromise.”®

In July 1938 the Palestine Mandatory government published the Draft Orthodox
Patriarchate Ordinance,”” which supported the Greek views. The Draft Ordinance stip-
ulated that the Synod would decide without restriction about any purchase, sale, trans-
fer, exchange, mortgage or lease of immovable properties. The annual budget would
also be drafted by the Patriarchate. On the other hand, the Mixed Council would have
a lay majority; it could review the budget and demand an independent enquiry by the
government in case of objection. However, it could not raise any objection to the mode
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of expenditure of any Patriarchal funds other than those placed at its disposal (article
43).”% The Patriarchate accepted the Ordinance, arguing for some minor amendments.””
On the other hand, the Arab Orthodox Executive Committee repudiated it, insisting
that: a) the laity should have a ‘substantial majority’ in the Mixed Council; b) the paro-
chial clergy should be paid by the Brotherhood, not by the Mixed Council; and ¢) the
Mixed Council should control the vakf.®® The British did not pay serious attention to
these complaints, focusing subsequently on the enactment of the Ordinance. This, how-
ever, was a difficult task to achieve, especially within the political conditions prevailing
during the period of the Arab Revolt (1936-9) and the active participation of the Ortho-
dox element in the national struggle. The British could not legislate against the expecta-
tions of the Arab laity while at the same time seeking their alliance to end the
disturbances.

The publication of a new draft of Patriarchal regulations on 20 November 1941 did
not include major alterations to the previous Ordinance.®! On the one hand, the Mixed
Council would administer one third of the general revenues of the Patriarchate. On the
other, the laity’s supervision of the Patriarchal revenue management, as well as its con-
trol over bank deposits and the various contributions from pilgrims or other sources
(article 12) was restricted. Furthermore, the regulations stipulated that ‘donations to the
Patriarchate would not be included with revenue distributed to the Mixed Council (arti-
cle 12, par. 3). Thus in the end the Draft Ordinance secured the centralized governance
of the vakf by the Brotherhood and blocked any lay interference in its management. The
Patriarchal officials were so content with the Ordinance®” that they even proposed that
the lay members alone should undertake the duties entrusted to the Mixed Council,®?
since its authority would be of minor importance. The Arab Orthodox refused to nego-
tiate on the basis of these proposals. However, the relevant resolution of the third Arab
Orthodox Congress (Jerusalem 1944) was ‘considerably less detailed and forceful than

previous efforts’.**
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After the Arab refusal, the British refrained from further engagement in the affair
until the end of the Second World War; nor did the other interested parties take any
step to reopen the question. There was a relevant initiative only at the conclusion of the
British rule (spring 1946). The new scheme provided for the reconstitution of the Mixed
Council with an ecclesiastical majority over the lay representation of two to one, having
absolute authority over Patriarchal finances, including the administration of all proper-
ties. While the laity viewed these modifications positively, however, they were rejected
by the Greek hierarchy on the grounds that they violated the Patriarchate’s monastic
character and the status quo.®’ Faced with this reaction, the British withdraw their pro-
posal.®® Besides, the future political control of the region was very fluid, being part of
the agenda under negotiation at the United Nations. Any unilateral decision, therefore,
would have had no legitimacy in the local or the international political arenas.

Concluding remarks

The controversy between the Greek hierarchy and the Arab laity had political, religious,
ideological, economic and social underpinnings. This article has examined its evolution
from the late Ottoman period until the end of the Mandate period in Palestine, paying
particular attention to the question of land ownership and administration. Overall, we
have argued that from the nineteenth century onwards the Jerusalem Patriarchate, by
exploiting the Ottoman legal framework, became the owner or usufruct holder of exten-
sive land estates. With regard to the centralized operation of the Patriarchate and its rule
over vast Church properties contrary to the demands of the lay element, we find that
both the Ottoman and the British authorities effectively took a pro-Greek stance. They
neither proceeded to a direct structural reform, which would have satisfied the Arab
demands, nor did they prepare the ground for a future inversion of the balance of power
between the two opposing camps, despite having the power to do so.

As mentioned before, the Ottomans could not alter the vakf administrative frame-
work in favour of the Arab Orthodox for a number of political, legal and diplomatic
reasons. The rationale behind the pro-Greek stance of the British differed from the Otto-
man one, because the British did not pay much attention to the legal conceptualization
of the Patriarchal property as family vakf. It seems that the major impediment to change
in the vakf management pattern was related to the status quo, the maintenance of which
was determined by the Palestine Mandate (article 13), as well as that any alteration was
a matter for the future ‘Holy Places Commission’ to decide (article 14). As was the case
under the Ottomans, the British did not wish any foreign factor to interfere in affairs
within their sphere of control. In effect, British power over the Patriarchate was limited,
especially after the first decade of the Mandate and the partial financial recovery of the
institution. As the British acknowledged, the Patriarchate had the upper hand, since
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they could only impose what the Greek hierarchy was prepared to concede.®” Moreover,
it seems that London’s broader worldwide political considerations before the Second
World War played a role too. As George W. Rendel noted, to adopt a sympathetic atti-
tude to the Greek clergy was ‘in the interests of Anglo-Greek relations, which we wished
to keep as smooth and friendly as possible’,*® and seemed to be more beneficial than the
gains London would have made had it supported the local Arab laity.
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