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Legal Realism and its Discontents

DANIEL BODANSKY™

Abstract

This article provides a brief overview of legal realism and sketches out its implications for
international law, using international environmental law as an example. Although the ‘new’
legalrealismisnotespecially new, itsanti-formalist, pragmatic perspective still offersimportant
insights about the international legal process, and serves as a useful counterpoint to a new
variety of formalism, which continues to resist the social scientific study of international
law. Among its distinctive elements, legal realism views international law instrumentally, is
empirical in orientation, and focuses on the processes by which international law is developed,
implemented, and enforced, rather than limiting itself to international law doctrine. The fear
of critics is that, by de-emphasizing the internal point of view and the concept of legal validity,
legalrealism deprivesinternational law of the very features that make it a distinctive enterprise.
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I. INTRODUCTION

The historian, Lawrence Friedman, said of American legal realism:

In an important sense, legal realism ended up defeating its enemy almost totally. If,
today, you told a group of law professors (or lawyers for that matter) that you thought
politicshad animportant influence on the legal system, that rules were more malleable
and less decisive than they appeared; that you believed law is not and can never be
totally neutral; and other sentiments along these lines, they might well yawn and
agree.”

Can the same be said of international legal realism? Although I am not aware of
any empirical study of the question, my guess is that many, if not most, American
international lawyers might well say yes. Socialized by their law school training
with a pragmatic, anti-formalist perspective, they think of international law in
instrumental terms. They see it as infused with politics. They are skeptical of rules,
even if not entirely dismissive of them. Whether or not they do empirical work
themselves,” they accept the value of empirical evidence in understanding where

*  Foundation Professor, Sandra Day O’Connor College of Law, Arizona State University

[Daniel.Bodansky@asu.edu]. My thanks to Harlan Cohen, Jeffrey Dunoff, Aaron Fellmeth, Anne Her-
bert, and Greg Shaffer for their very helpful comments. Needless to say, any remaining errors are entirely
my own.
L. M. Friedman, American Law in the Twentieth Century (2002), 493.

2 Like the original legal realists, relatively few international lawyers undertake empirical studies, although
this is beginning to change. See G. Shaffer and T. Ginsberg, ‘The Empirical Turn in International Legal
Scholarship’, (2012) 106 AJIL 1. I suspect many feel the same way as Oliver Wendell Holmes, who once
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international law comes, how it works, and what difference it makes. They want to
be realistic about international law and its role in the world, not engage in wishful
thinking.

But, despite claims that we are all legal realists now, legal realism’s victory is far
from complete. As Friedman himself recognized, although most legal academics
may accept legal realism intellectually, only a fraction of them actually incorporate
it in their work.3 And international legal scholarship is no different. Indeed, in the
international arena, many reject legal realism, believing that it fails to account for
international law’s most distinctive feature, its normativity; that it does not take
seriously the value of the rule of law; and that, as a result, it offers an impoverished
view of international law. They believe that there is ‘more’ to international law
than ‘its instrumentality, power, and distributive impact’* This view is perhaps
stronger in Europe than in the United States, but it is also present among American
international lawyers.

In this article, I provide a brief overview of legal realism and sketch out its
implications for the study of international law, using international environmental
law as an example. As it does for Shaffer, legal realism shapes the way I think about
international law, although, unlike Shaffer, I do not think there is that much new in
the ‘new’ legal realism. As I discuss in section 6 below, a legal realist sensibility has
long been prominent in American international law scholarship.

Moreover, although I count myself as a legal realist, I recognize that legal realism
doesnot answer every question. It offers important insights, but so do its critics. The
debate between supporters and opponents of legal realism reminds me a bit of the
blind men and the elephant. Each senses an aspect of the truth, but each has only a
partial understanding. At least in part, they give different answers because they ask
different questions. To get a sense of the entire elephant, we need to understand that
international law is susceptible of multiple perspectives.

2. FOUR PERSPECTIVES ON INTERNATIONAL LAW

What are these different perspectives? Initially, it is useful to distinguish four, which
reflect four different questions we can ask about international law.5

First, the doctrinal perspective focuses on questions of legal validity and justifica-
tion. It asks: What are the existing legal norms and how do they apply in particular
contexts? Do human rights norms apply extraterritorially, for example? Does cus-
tomary international law require states to limit their greenhouse gas emissions, in
order to prevent damage to other states? Does Crimea have a right to secede from

observed, ‘I have little doubt that it would be good for my immortal soul to plunge into [the facts] ... butI
shrink from the bore’ (Quoted in S. Macaulay, ‘The New Versus the Old Legal Realism: “Things Ain’t What
They Used to Be™, (2005) Wisconsin Law Review 365, at 372 note 33.)

3 Friedman, supranote 1, at 493 (indeed, Friedman finds that ‘most of what passes for legal “research” ... isas
antediluvian as ever’).

4 Y.Blank, ‘The Reenchantment of Law’, (2011) 96 Cornell Law Review 633, at 643.

5 The following discussion draws on D. Bodansky, The Art and Craft of International Environmental Law (2010),
4-9.
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Ukraine? Do states have the right to use self-defence against attacks by non-state act-
ors and, if so, under what circumstances? Can states use trade measures to promote
climate protection? More generally, what is the legal status of UN General Assembly
resolutions? What is the result of an invalid treaty reservation? Do jus cogens norms
depend on state consent?

Second, what I will call the normative perspective asks: What should be the legal
rule, as a matter of policy or morality? For each doctrinal question about what the
law is, there is a parallel question about what the law should be. Should human
rights apply extraterritorially, for example, or Crimea have the right to secede from
Ukraine, or states have the right to use force in self-defence against attacks by non-
state actors? What should be the effect of General Assembly resolutions or invalid
treaty reservations? When we evaluate existing legal rules as moral or immoral,
wise or foolish, adequate or inadequate, or when we advocate the creation of a new
legal rule, we are adopting the normative perspective.

Third, the explanatory perspective asks causal questions about how international
law develops and operates, and what its consequences are. Why do new legal rules
emerge —rules about diplomatic immunity, for example, or protection of the ozone
layer, or free trade, or self-defence, or secession? Why is the rule of law stronger in
some societies than others? Does international law simply reflect power relation-
ships or does it serve to constrain power? To what extent does it affect behaviour
and under what circumstances? These questions about the causes and effects of
international law reflect the explanatory perspective.

Finally, the instrumental perspective asks how international law might be used
to achieve desired ends, such as the promotion of human rights, environmental
protection, or free trade. It sees law as a tool, and focuses on how we can use that tool
most effectively. In tackling a problem such as global warming, should we proceed at
the global or regional level, through hard or soft law, using what kinds of incentives
or sanctions, with what exit options, and so forth?

These four perspectives are, of course, interrelated in various ways. The instru-
mental perspective, for example, raises normative questions about our desired ends,
doctrinal questions about the existing law, and explanatory questions about how to
move from here to there.

Nevertheless, the four perspectives are conceptually distinct. The doctrinal per-
spective is that of insiders — judges in deciding cases and lawyers in advising clients
—and focuses on issues of interpretation, application, justification, and validity. In
contrast, the explanatory perspective views law from the outside, as an object to
be explained, and is the perspective of social science and history: social science to
investigate general causal mechanisms, and history to explain the origin and effects
of particular legal rules and institutions. The normative perspective focuses on what
the law ought to be, and is the perspective of moral and political philosophy. And the
instrumental perspective is concerned with problem solving, and is the perspective
of legislators and policy analysts.

Distinguishing between the four perspectivesisimportant for tworelated reasons.
First, it helps us avoid the trap of focusing on a single perspective, thinking we are
perceiving the entire elephant. Second, failure to distinguish the four perspectives
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can lead people to talk past one another. They can appear to disagree, when they
are in fact addressing different questions. Consider, for example, the dispute about
whetherjudicial decisions are based on legal or non-legal reasons. A judge’s political
views, biases, or mood on a particular day may be the cause of his or her decision, and
hence may explainthe result. But they are not a reason or justification for the decision;
they do not make the decision valid. The difference here is not a difference between
two conflicting views, but between the explanatory perspective, which focuses on
the process of discovery, and the doctrinal perspective, which focuses on the issue
of justification.®

A similar confusion underlies criticisms of the application of international rela-
tions theory to international law. States’ economic and political interests may help
explain various features of the legal landscape: what legal norms have emerged,
why they take the form they do, why they have been more effective in some is-
sue areas than others, and so forth. But international relations theory cannot tell
us whether a particular international rule is justified or is a valid rule of inter-
national law. It can help answer explanatory questions, but not normative or doc-
trinal questions.

3. PRECURSOR OF REALISM: CLASSICAL LEGAL THOUGHT

Stewart Macauley once observed, ‘It is easier to describe what those who came to be
known as realists were against rather than what they were for.”” So, to understand
legal realism, it is helpful to understand its antagonist, ‘classical legal thought’,
which dominated Americanjurisprudenceinthelatenineteenth and early twentieth
centuries.?

Classicism had many elements. Although it is perhaps best known for its con-
servative appellate opinions protecting business interests against labour unions
and government regulation,’ two features of classical legal thought are particularly
important for our purposes. First, classical legal thought (at least as portrayed by
the realists) saw law as a self-contained, autonomous discipline, distinct from polit-
ics and morality, focused exclusively on doctrinal issues. Second, it believed that
doctrinal questions could be answered purely through the method of logic.

According to classical legal thought, law is a science, aimed at expounding ‘uni-
versal principles of justice and moral order, ... as prevalent, unchanging, and au-
thoritative as the law of gravity’.”® Classical legal theorists believed that doctrinal
questions can be answered through a distinctive process of legal reasoning that is
abstract and categorical. Although classical legal theorists, in reality, had a strong

6 Thisdistinction between the context of discovery and the context of justification originated in the philosophy
of science, K. Popper, The Logic of Scientific Discovery (1959), and was applied to legal theory by Richard
Wasserstrom, The Judicial Decision: Toward a Theory of Legal Justification (1961).

7 Macaulay, supranote 2, at 369.

8 See, generally, M. |. Horwitz, The Transformation of American Law, 1870—1960: The Crisis of Legal Orthodoxy
(1992); W. M. Wiecek, The Lost World of Classical Legal Thought (1998).

9 See,e.g., Coppage v. Kansas, 236 US 1 (1915); Lochner v. New York, 198 US 45 (1905).

10 See Wiecek, supranote 8, at 12.
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ideological bias in favour of laissez-faire capitalism, they claimed that law is a logical
system that is ‘neutral, natural, and apolitical’."*

Because classicalism conceptualized law as an autonomous system of logic, it
regarded ‘social science data with Olympian indifference’.> For a classical legal the-
orist, it would have been as nonsensical to ask normative questions about whether
a legal rule is good or bad, or explanatory questions about how a rule developed,
as it would have been to ask these questions about rules of logic. Policy considera-
tions, morality, ideology, the personal sympathies and assumptions of the judge —
none of these factors matter in the development of the law, since judges do not
make the law, they simply find it.”> Judges have ‘no more discretion to invent
a legal rule on instrumentalist grounds or policy preferences than a chemist
ha[s] to dictate the outcome of an experiment’.’# Legal science develops in the
same way as logic and mathematics, through an autonomous process of abstract
reasoning.

4. AMERICAN LEGAL REALISM'

American legal realists disagreed about many things, but they agreed in rejecting
the two basic tenets of classical legal thought: formalism and autonomy. First, they
believed that doctrinal questions cannot be answered solely through the method
of logic, a view that Jerome Frank irreverently called ‘legal fundamentalism’® or
‘rule-fetichism’ (sic)."” Instead, legal decision-making necessarily involves extra-
legal factors. Second, legal realists viewed the law in instrumental terms, as a means
to an end. As such, they were interested not only in doctrinal questions about the
existing law, but also normative questions about the appropriate ends of the law,
explanatory questions about how the law operates, and pragmatic questions about
how it can be used to achieve these ends. Finally, legal realists’ opposition to classical
legal thought had a political as well as a jurisprudential motivation. Legal realists
wished to advance their progressive politics by debunking the formalistic, apolitical
justifications offered by classical legal jurists for their conservative decisions.

In rejecting classical legal thought, legal realism was part of a broader move-
ment that included prominent judges such as Oliver Wendell Holmes, Jr., Louis
Brandeis, and Benjamin Cardozo; the sociological school of Roscoe Pound;™® legal
historians such as Charles Beard;' and, later, the legal process school, the New
Haven School, and the various law and’ approaches prominent in American legal

11 See Horwitz, supranote 8, at 170.

12 See Wiecek, supranote 8, at 13-14.

13 F Schauer, Thinking Like a Lawyer: A New Introduction to Legal Reasoning (2009), 125.

14 See Wiecek, supranote 8, at 7.

15 For a comparison of American and Scandinavian legal realism, see G. S. Alexander, ‘Comparing the Two
Legal Realisms — American and Scandinavian’, (2002) 50 American Journal of Comparative Law 131.

16  J. Frank, Law and the Modern Mind (1930), Chapter 6.

17 Ibid, at 283-306.

18 See, e.g, R. Pound, ‘Mechanical Jurisprudence’, (1908) 8 Columbia Law Review 60s; R. Pound, ‘Law in Books
and Law in Action’, (1910) 44 American Law Review 12.

19 See,e.g., C. A. Beard, An Economic Interpretation of the Constitution of the United States (1913).
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scholarship today.>® Holmes is undoubtedly the leading progenitor of legal realism,
although he did not share its progressive politics. Both legal realism’s anti-formalism
and its interest in the normative, explanatory, and instrumental perspectives are
already prominent in his work.?* Indeed, one could say that, after Holmes, the rest is
commentary.

American legal realists picked up where Holmes left off. Holmes planted the seeds
oflegal realism, but took a primarily doctrinal approach in his own judicial opinions
and believed that legal rules determine most cases.* In their quest to study how the
law really works, the legal realists displayed a deeper skepticism of legal reasoning,
and thus represented a sharper departure from classical legal thought.

As Morton Horwitz explains, legal realists

shared one basic premise — that the law had come to be out of touch with reality.
Holmes’s statement, “the life of the law has not been logic, it has been experience”,
was [realism’s] battle cry. Pound’s distinction between the law in books and the law in
action was its most famous academic formulation.?3

In its most extreme form, rule skepticism denies the importance of legal reasoning
—indeed, even its possibility. If legal doctrines are completely indeterminate, then
they cannot be used either to decide new cases or to explain old ones. We must
rely on morality and social policy in making decisions, and the social sciences in
explaining legal outcomes — that is, we must rely on the normative and explanatory
perspectives, not the doctrinal perspective. As Felix Cohen wrote,

Fundamentally, there are only two significant questions in the field of law. One is, How
do courts actually decide cases of a given kind?’ The other is, ‘How ought they to decide
cases of a given kind?’ Unless a legal ‘problem’ can be subsumed under one of these
forms, it is not a meaningful question and any answer to it must be nonsense.**

Cohen’s first question — How do judges actually decide cases? — led realists to
empiricism. The goal oflegal realists wastobe able to predicthowjudges decide cases,
through an understanding of the regularities that govern judicial decision-making.>>
In contrast to formalists, who believe that judges make decisions based primarily

on legal reasons, legal realists believed that judges are (primarily) responsive to

nonlegal reasons’,?® such as perceptions of fairness, the parties’ relative power,

20 Interestingly, the different varieties of law and’ are increasingly prominent in Europe, as evidenced by the
tenth anniversary conference of the European Society of International Law, held in September 2014, which
had as its theme, ‘international law and ...’

21 See, in particular, O. W. Holmes, ‘The Path of the Law’, (1897) 10 Harvard Law Review 457, at 824.

22 See also B. Cardozo, The Nature of the Judicial Process (1921), 129 (‘In countless litigations, the law is so clear
that judges have no discretion’). As Cardozo put it, ‘A definition of law which in effect denies the possibility
of law since it denies the possibility of rules of general operation must contain within itself the seeds of
fallacy and error.’; Ibid., at 126—7.

23 Horwitz, supranote 8, at 187-8.

24 F Cohen, ‘Transcendental Nonsense and the Functional Approach’, (1935) 35 Columbia Law Review 809.

25 Ingeneral,legalrealists believed that judicial decision-making could be predicted based on a case’s underlying
‘situation-type’. B. Leiter, ‘Rethinking Legal Realism: Toward a Naturalized Jurisprudence’, (1997) 76 Texas
Law Review 267, at 283.

26 Ibid, at 278.
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perhaps even what the judge ate for breakfast.?” This emphasis on the importance
of non-legal factors in judicial decision-making is what Leiter calls the ‘Core Claim’
of legal realism.?®

Cohen’s second question — How ought judges to decide cases? — led realists to-
wards the normative and instrumental perspectives, and the use of law to pursue
progressive politics. If the existing legal rules do not determine the outcome of a
case, then we need to focus on what the outcome ought to be, and how we can
effectively achieve it.

To my mind, legal realism’s answers to both of Cohen’s questions are unexcep-
tionable. What is problematic is Cohen’s separate claim that these are the only two
questions one can meaningfully ask about the law and that all else is nonsense —
and the related claim that empirical regularities of judicial decision-making are the
law, and that we can determine what the law says empirically. As usual, Holmes
expressed this claim most pithily: ‘The prophecies of what the courts will do in fact,
and nothing more pretentious, are what I mean by the law.”*

Asaphilosophy oflaw, the prediction theory has many flaws. Most fundamentally,
itdenudeslaw ofitsnormativity: the law’s characterasastandard, rather than simply
a reflection, of behaviour. But if we do not equate empirical prediction with legal
doctrine — if we understand prediction as addressing the explanatory rather than
doctrinal perspective — then the legal realists’ interest in prediction is much more
defensible. Explaining how judges decide cases — and, more generally, how the legal
system actually works — is extremely important, not only for Holmes’s ‘bad man’,
who cares only about consequences, but also for the legal practitioner and the legal
reformer, who wish to be able to influence the legal system effectively.

Moreover, as Shaffer notes, it is not clear the extent to which the ‘prediction
theory of law’ was intended seriously by realists as a theory of law, or was put
forward primarily for rhetorical effect.3° Most legal realists, although skeptical of
legal doctrine, were not entirely dismissive of it. Doctrinal issues were not what
interested them most; they were interested instead in cases where the rules run
out and that must therefore be decided on the basis of extra-legal factors. But they
accepted that, in many if not most cases, the law determines — or at least should
determine — the result.3*

27 See, e.g., A.Kozinski, ‘What I Ate for Breakfast and Other Mysteries of Judicial Decision Making’, (1992—-1993)
26 Loyola Los Angeles Law Review 993. This view is usually attributed to Jerome Frank, although it does not
appear he ever actually said it. See Schauer, supra note 13, at 129. It is often derided as emblematic of the
excesses of legal realism, but a recent study found that experienced parole judges are, in fact, influenced by
what they eat. S. Danziger, . Levav, and L. Avnaim-Pesso, ‘Extraneous Factors in Judicial Decisions’, (2011) 108
Proceedings of the National Academy of Sciences 6889. This result is consistent with more general psychological
research showing that what people eat can have a significant effect on their behaviour. See, e.g., A. M. Isen
and P. F. Levin, ‘Effect of Feeling Good on Helping: Cookies and Helping’, (1972) 21 Journal of Personality &
Social Psychology 384.

28  Leiter, supranote 25, at 269.

29 Holmes, supranote 21, at 461.

30  G. Shaffer, ‘The New Legal Realist Approach to International Law’, in this issue, at [page]; M. S. Green, ‘Legal
Realism as a Theory of Law’, (2005) 46 William and Mary Law Review 1915.

31 See Leiter, supra note 25, at 296 (legal realists viewed the law as ‘locally indeterminate’ rather
than ‘globally indeterminate’). See also M. S. Green, ‘Leiter on the Legal Realists’, (2011), available
at<http://scholarship.law.wm.edu/facpubs/1365> (accessed 3 February 2015).
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5. A LEGAL REALIST APPROACH TO INTERNATIONAL
ENVIRONMENTAL LAW

American legal realists focused on judicial decision-making, which plays a much
smaller role in international than in domestic law. Nevertheless, as Shaffer’s very in-
teresting introductory essay to thisissue demonstrates, legal realism’s anti-formalist,
pragmatic perspective is highly relevant to the study of international law, as many
international law scholars have recognized for some time.

In thinking about the implications of legal realism for international law gen-
erally, and international environmental law in particular, the starting point is to
view international law instrumentally. International environmental law is a tool
to address problems such as climate change, stratospheric ozone depletion, loss of
biodiversity, and so forth. It is created by humans in order to serve human ends.3?

Second, a legal realist approach to international law is empirical in orientation.
Because international environmental law is only one among a number of tools one
might use to address an environmental problem, it is important to understand how
it works. What are its distinctive features? What are its strengths and weaknesses
as compared to other approaches? Is it likely to be effective in addressing a par-
ticular problem? What might make it more effective? Are non-legal approaches
possibly preferable? These questions do not have doctrinal answers. They require us
to consider explanatory issues.

Third, to understand how international environmental law works, we need to
focus on the processes by which it is developed, implemented, and enforced — the
actors involved, the wellsprings of their behaviour, and the ways they interact.
What is the role of private and sub-national actors in developing international
environmental norms? How do norms change over time? What is the range of
options for promoting compliance with them?

Toillustrate the differencesbetweenalegalrealistand anon-legal realistapproach
to international environmental law, consider the problem of climate change. A
doctrinally-orientated scholar might focus on whether states have an obligation
under international law to reduce emissions — for example, on the basis of the
duty to prevent significant transboundary harm or the precautionary principle, or
as a matter of human rights law. He or she might try to bring a case before the
International Court of Justice, or have a professional society undertake a study on
the principles of international law applicable to climate change.33

In contrast, a legal realist would ask: Does the duty to prevent transboundary
pollution or the precautionary principle have much actual influence on state beha-
viour? Do states even use these norms as standards of conduct in evaluating each
other’s actions? Would an advisory opinion by the International Court of Justice
change anything on the ground?

32 It should be emphasized, however, that these human ends can include non-human values, such as the
protection of nature for its own sake.

33 Thelnternational Law Association hasjust completed an exercise along these lines, adopting Legal Principles
Relating to Climate Change atits meeting in April 2014. Similarly, the International Law Commission decided
in 2013 to include the topic, ‘protection of the atmosphere’, in its programme of work.
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Legal realism —at least asI understand it —does not advance any theory to answer
these questions, since they are empirical in nature. For this reason, legal realism is,
in principle, compatible with the entire spectrum of explanatory theories, includ-
ing rational choice, liberalism, constructivism, even international relations realism
(contra Shaffer). The question for a legal realist is: Which theory (or combination
of theories, since they are not necessarily incompatible) best describes the world?
Personally, I agree with Shaffer that international relations realism does not do well
empirically, but there is nothing in the concept of legal realism that necessarily ex-
cludesinternational relations realism. Whetherinternational law isepiphenomenal
or plays a causal role is a question of fact.

What legal realism does exclude are attempts to narrow the subject matter of
international law to traditional doctrine. Much international environmental law
scholarship, of course, is concerned with doctrine. The two leading treatises in the
field are almost entirely doctrinal in their content.?* Although I do little doctrinal
scholarship myself, doctrinal analysis is both interesting and significant, and I ac-
cept that doctrinal scholars are studying an important part of the elephant. But
only a part. Even if we are concerned, like doctrinal scholars, with describing the
operative norms or standards of behaviour relevant to international environmental
problems, we need to look well beyond the traditional sources of international law.
We need to consider private and public-private standard-setting activities, which are
increasingly prominentin the environmental field. We need to consider non-binding
instruments, such as the UN General Assembly resolution banning driftnet fishing
or the decisions of conferences of the parties. We need to consider the activities of
sub-national actors, such as provinces and cities. And we need to consider the sui
generisapproaches to compliance thatinternational environmental regimes have de-
veloped, which aim not to determine state responsibility, but to make international
environmental law more effective in the future.3>

Which of these various phenomena are ‘legal’ in nature? The question would be
important if we were litigating a case in court (although, even here, doctrine is often
not decisive, as the legal realists demonstrated). But it is much less important when,
asisusually the situation, we are outside the courtroom, in the messy, diffuse world
of international environmental politics.

Moreover, even when we enter the world of doctrine, we need to understand its
limits. The duty to prevent transboundary pollution, for example, has been called
the ‘cornerstone’ of international environmental law3® and has been recognized by

34 P Birnie, A. Boyle, and C. Redgwell, International Law and the Environment (2009); P. Sands and J. Peel, Principles
of International Environmental Law (2012).

35 Seegenerally H. H. Koh, ‘Twenty-First Century International Lawmaking’, (2013) 101 Georgetown Law Journal
725,at 746 (‘Twenty-first century lawmaking is not limited to traditional “lawmaking” in the sense of drafting
codes and static texts, so much as it is a process of building relationships to foster normative principles in
new issues areas, leading to “soft law”, “regime-building”, and sometimes crystallizing into legal norms
... Twenty-first-century international lawmaking is not a rote checklist of traditional hornbook tools. ....
Instead, itincludesaliving, breathing human tapestry of meetings, relationships, and other communications

36 G. Handl, ‘Transboundary Impacts’, in D. Bodansky, J. Brunnée, and E. Hey (eds.), The Oxford Handbook of
International Environmental Law (2007), 531, at 548.
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the International Court of Justice as part of the corpus of international law relating
to the environment.3” But transboundary pollution remains common and few states
assert violations of customary international law in response. The observation by
Oscar Schachter more than two decades ago still remains true today: ‘To say that a
state has no right to injure the environment of another seems quixotic in the face of

the great variety of transborder environmental harms that occur every day’.3®

6. IS INTERNATIONAL LEGAL REALISM NEW ?

Shaffer claims that international legal realism is new. Although I am in broad
sympathy with Shaffer’s exposition of the New Legal Realism, I question its novelty.
Shaffer’s six core claims—that how international law obtains meaning, operates, and
changes are empirical and pragmatic questions (Claims 1 and 2); that international
law should be viewed in processual and transnational terms (Claims 3 and 4),
that international law matters (albeit conditionally, depending upon the context)
(Claim 5), and that it cannot be reduced to either logic or politics (Claim 6) — these
propositions would have all been familiar to such seminal thinkers of the last several
decades as Abram Chayes, Louis Henkin, Oscar Schachter, and Michael Reisman.

Consider, for example, Chayes’ classic study of the Cuban Missile Crisis, written
forty years ago.39 First, it is strongly anti-formalist. He says of the question — ‘Was
the quarantine of Cuba legal?: ‘A question put in that form is bound to elicit over-
generalized and useless answers. The object of a first-year law school education is to
teach students not to ask such questions.’*°

Second, Chayes’ approach is highly pragmatic. As Chayes says, international
lawyers ‘must avoid the temptation to deal with very difficult political and moral
issues as though they could be resolved by rather simple and very general legal
imperatives’.#' Instead, international lawyers need to ‘focus on the relation between
law and the social and political facts out of which it grows’.4>

Third, Chayes’ approach is empirical. It attempts to answer questions about the
role of international law in international politics through an extended empirical
study of a particular incident, the Cuban Missile Crisis.

Finally, Chayes’ approach focuses on the legal process rather than on legal rules.
Chayes spends comparatively little time analysing the relevant international law
doctrines. Instead, he provides an extended description and analysis of the inter-
actions among the various actors involved, and how they used legal doctrines and
institutions in fashioning a response to the crisis.

37  Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996, [1996] IC] Rep. 226, at 242.

38 O.Schachter, ‘The Emergence of International Environmental Law’, (1991) 44 Journal of International Affairs
457, at 462—-3; see also T. W. Merrill, ‘Golden Rules for Transboundary Pollution’, (1997) 46 Duke Law Journal
931, at 937 (‘With isolated exceptions, transboundary pollution as such is subject to very little effective
regulation.’)

39 A.Chayes, The Cuban Missile Crisis: International Crises and the Role of Law (1974).

40  A.Chayes, ‘Remarks’, (1963) 57 Proceedings of the American Society of International Law 1o, at 1.

41 Ibid,at 12.

42 Ibid,atrr1.
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Similarly, Professor Michael Reisman, throughout his work, has emphasized that
to describe the legal system accurately,

Itisnotenoughsimply to tell what the formalrulesare, for ... theruleswillnotactually
be applied or applied in a strict fashion in many cases. Even where they are applied,
many other factors may enter into how the rules are applied and in the fashioning
of ... decisions. You must, in short, understand the processes in which decisions are
taken in order for you ... to begin to make matter-of-fact assumptions about what
future course of behavior will be followed by officials and non-officials.*3

Here we have, in a nutshell, the key features of legal realism, both old and new:
skepticism about the formal rules, a comprehensive view about what counts as
law and the relevant actors, a focus on the legal process, and, most importantly, an
emphasis on determining what’s really going on.*+

Shaffer recognizes that his approach has many precursors, but claims that there
are two new features of the new international legal realism: its empiricism and its
focus on transnational processes.*> These are, of course, both important strands in
recent international law scholarship, but neither is unique to legal realism. Just as
the empirical study of domestic law owed much more to law and society scholars
such as Willard Hurst rather than to the legal realists, who did little empirical
work themselves, the proliferation of empirical studies of international law have
been undertaken largely by political scientists rather than international lawyers and
are part of the larger trend towards the social scientific study of international law.
Similarly, the focus on transnational legal processes is neither new (Philip Jessup
lectured on transnational law in the 1950s and Henry Steiner and Detlev Vagts
first published their casebook on Transnational Legal Problems in 1976) nor unique
to legal realists. Given the growing importance of transnational legal processes, it
is appropriate that legal realism focus more on transnational issues — just as it is
appropriate that it focus more on emerging problems such as cyber warfare. But
there is a difference between saying that legal realism should pay more attention
to transnationalism and saying that transnationalism has changed legal realism in
any fundamental way.

7. WHAT LEGAL REALISM CONTRIBUTES TO THE STUDY OF
INTERNATIONAL LAW

Whether or not international legal realism is new, it is still provides a valuable
perspective on international law. One value is its emphasis on empirical work —an
emphasis not unique to legal realism, but one of its key features. In his essay, ‘Science
Is Not Your Enemy’, Steven Pinker chastises the humanities for their (occasional)
inattention to empirical evidence, and observes, ‘a more scientific mindset would

43 W.M. Reisman and A. M. Schreiber, Jurisprudence: Understanding and Shaping Law (1987), 3.

44  For a discussion of Reisman’s work, on which this paragraph draws, see D. Bodansky, ‘Prologue to a Theory
of Non-Treaty Norms’, in M. H. Arsanjani et al. (eds.), Looking to the Future: Essays on International Law in Honor
of W. Michael Reisman (2011), 119.

45 See Macaulay, supranote 2, at 388 (arguing that the ‘new’ legal realism is characterized by a greater focus on
the living law and on the study of law from the bottom up).
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realize that an empirical proposition demands empirical verification’.*° The same
can be said of international law philosophers. Consider, for example, Hans Kelsen.
Although he characterizes hisapproach asa ‘pure theory of law’, it is brimming with
unsupported empirical assertions. For example:

« ‘Itis remarkable that of the two sanctions, reward and punishment, the latter
plays a much more important role in social reality than the former.+

o ‘Legal orders usually contain rules according to which one of the two
norms [that command mutually inconsistent behavior] is invalid or may be
invalidated.™®

« ‘The development of law from primitive beginnings to its present stage in the
modern state displays ... a tendency that is common to all legal orders. It is
the tendency gradually and increasingly to prohibit the use of physical force
from man to man. ...’

These propositions may be true, but they are not necessarily so. Their truth is a
matter of fact, so empirical study is crucial.

Legal realism is also a salutary reminder that international law is not a ‘brooding
omnipresence in the sky’, in Holmes’s marvelous phrase — a position that (almost?)
no one actually espouses, but that, I think, still lurks in the legal and popular
unconscious (and leads social scientists to be skeptical of legal scholarship).

It serves as a useful counterpoint to a new variety of formalism, which continues
to resist the social scientific study of law. Jan Klabber’s critique of the use of game
theory to understand treaty law provides a good illustration.5° Klabbers argues that
‘applying game theory to the law of treaties is ... a politically retrograde step,
perpetuating the idea that international law serves the (narrowly defined) interests
of states and states alone’.>* But whether the rules of treaty law serve the interests of
states and states alone is an empirical question, which cannot be answered through
conceptual analysis. Moreover, if the rules of treaty law do reflect state interests,
this is important to know, not only for sovereigntists, who think international law
should serve state interests, but also for those, like Klabbers, who view this approach
as retrograde.

Similarly, legal realism has a huge amount to offer for sources theory, which con-
tinues to be dominated by the ‘official story’ reflected in the ICJ] Statute, namely, that
there are three sources of international law (treaties, custom, and general principles),
and that judicial opinions and scholarly writing are only evidence, not sources, of

46  S. Pinker, ‘Steven Pinker, Leon Wieseltier Debate Science vs. the Humanities,” New Republic (26 September
2013).

47 H.Kelsen, Pure Theory of Law (1967), 30.

48 Ibid, at 26

49 Ibid, at 36. Ironically, Pinker himself has provided empirical support for Kelsen’s claim. In The Better Angels
of Our Nature: Why Violence Has Declined (2011), he argues that the incidence of violence has steadily declined
over time, in part due to the role of the state in limiting the use of force.

50 J. Klabbers, ‘The Relative Autonomy of International Law or the Forgotten Politics of Interdisciplinarity’,
(2004/2005) 1 Journal of International Law and International Relations 35.

51 Ibid, at 40.
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international law. That this approach does not reflect reality was recognized by no
lessafigure than Robert Jennings, the former president of the IC], who once observed,

Much of what we perversely persist in calling customary international law is not only
not customary law; it does not even faintly resemble a customary law. Perhaps it is
time to face squarely the fact that the orthodox tests of custom ... are often not only
inadequate but even irrelevant for the identification of much new law today.>*

But this critique notwithstanding, sources theory largely continues along tra-
ditional lines, rather than trying to determine how states and other international
actors actually identify international legal rules — the sources and tests of validity
that they, in fact, accept and use.>3

8. WHAT LEGAL REALISM MAY LEAVE OUT

Realism has an intuitive appeal. We all want to be realistic, don’t we? But the appeal
of realism depends in part on what it is contrasted with. If the opposite of realism is
delusion, then realism looks good. We want to base our actions on the world as it is,
not the world as we’d like it to be. But if we contrast realism with idealism, then the
choice isnot so clear. On the one hand, there is a virtue in being realistic about what
one can accomplish; that is the essence of pragmatism. On the other hand, thereisa
danger that pragmatism can devolve into an apology for the status quo.>*

I'think thisisat the root of much of the disquiet with legal realism: namely, that it
has the effect of ‘disenchanting’ the law, to use Weber’s famous phrase. Legal realism
denies ‘law’s unity, ahistorical essence, or transcendental meaning’>> — its utopian,
universalizing potential. Instead, legal realism focuses on law’s ‘instrumentality
and functionality, its secularism, its pragmatism, its historicity, its dubious moral
grounds, its fragmentary nature,anditslack of transcendental meaning or essence’.>°

Like others who wish to re-enchant the law, critics of legal realism don’t see law
“merely” as a social instrument, a political compromise, a dominating structure,
a historical contingency, or a cultural artifact’. Instead, they retain a vision of law
as committed to ‘transcendental wisdom, truth, and values’.>” On this view, inter-
national lawyers have a duty, as lawyers, to promote the rule of international law,
rather than simply effectuate whatever states wish.

Legal realists may think such a vision is misguided, even delusional. And they
may be right. But, as with religion, the question remains, Is the enchanted view of
law a good or a bad delusion, a helpful or an unhelpful one? If we take the pragmatic,
instrumental strain in legal realism seriously, that is the ultimate test.

52 R Y. Jennings, ‘The Identification of International Law’, in B. Cheng (ed.), International Law: Teaching and
Practice(1982), 5.

53 Foreffortsalong these lines, see H. G. Cohen, ‘Finding International Law: Rethinking the Doctrine of Sources’,
(2007) 93 Iowa Law Review 1; Bodansky, supra note 5, Chapters 8—9.

54 See M. Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument (1989).

55 See Blank, supranote 4, at 641.

56 Ibid, at 634.

57 Ibid, at 663.
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American legal realists of the 1930s tended to be optimists. They believed that
law can be a ‘robust, expansive, problem-solving enterprise’, and that ‘by breaking
the shackles of formalism, they would liberate it, unleash the power of the law
to solve problems’.>® Although Shaffer is silent in his introductory essay to this
issue about whether the new international legal realism has a political orientation,
his other scholarship (as well as his example of the role empirical work plays in
uncovering bias) suggest that he conceives of it as having the same progressive
politics as the original legal realists.5>9 Indeed, I wonder whether part of his agenda
is to rescue legal realism from the conservative slant of much of its progeny, such
as law and economics scholarship, rational choice theory and, within international
legal scholarship, the equation of realism with a focus on the practice of the most
powerful states.

But what if the power of law to effectuate change depends, not so much on un-
masking itsrealities, but on a beliefin its ‘majesty’ — on our ‘reverence or veneration’
for the rule of law?°® What if ‘the majesty of the law is not an obsolete irrationality
but the prime feature of the phenomenon of law’?%* Then, as Harvey Mansfield
argues, the legal realists, by seeking to disenchant the law, would be the ones who
are out of touch with how law really operates.®?

In any event, we need not go as far as Mansfield to feel, like Weber, that something
is lost in the disenchantment of the world and its replacement by the ‘iron cage’
of rationality. One casualty is the internal, doctrinal point of view, which seeks to
determine the content of international law, based on legal rules of validity (what
Kelsen called the Grundnorm and Hart characterized as the rule of recognition). The
fear of critics is that the New Legal Realism, by de-emphasizing the internal point
of view and the concept of legal validity, deprives international law of the very
features that make it a distinctive enterprise, and that allows it to serve asa check on
power.”3 That is why Klabbers, in response to calls that international lawyers adopt
the tools of social science to better understand how international law works, urges
international lawyers to ‘jealously guard the relative autonomy of their discipline’
and to ‘be ready to defend its values and its modesty, its purity, if you will’.®

Ironically, this move to a new formalism by European scholars such as Kosken-
niemi and Klabbers, although diametrically opposed to the New Legal Realism in
many respects, shares its progressive politics. The difference hinges on the question:
Is law’s formality a progressive force, by serving to curb the (mis)use of law as an
instrument of power, or is it a conservative force, because it turns a blind eye to

58 Macaulay, supranote 2, at 391 (quoting Marc Galanter).

59 See V. Nourse and G. Shaffer, ‘Varieties of New Legal Realism: Can a New World Order Prompt a New Legal
Theory?’, (2009) 95 Cornell Law Review 61, at 134—s5; G. Shaffer, ‘New Legal Realism in International Law’, in
E. Mertz, and S.E. Merry (eds.), Studying Law Globally: New Legal Realist Perspectives Vol.II (2015, forthcoming)
(draft on file).

60 H.Mansfield, ‘On the Majesty of the Law’, (2012) 36 Harvard Journal of Law and Public Policy 117, at 123; see
also L. L. Fuller, The Morality of Law (1969).

61 See Mansfield, supra note 60.

62 Ibid.

63 John Dewey, for example, wrote that law is best seen as a social science. J. H. Schlegel, American Legal Realism
and Empirical Social Science (1995), 8.

64 See Klabbers, supranote 50, at 36, 42.
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questions of social justice. If the former, the task is to defend law’s formality; if the
latter, to debunk it.

9. CONCLUSION

Michael Reisman once distinguished between the ‘myth system’and the ‘operational
code’ of a legal system,® echoing Pound’s distinction between law in books and law
in action. The myth system represents the official story; the operational code how
things work in practice. Sometimes they align, but often they differ. When they do,
formalism loses touch with reality — that, in a nutshell, is the argument of legal
realism. And that is why, to me, a legal realist approach to international law seems
essential.

But myths too are part of the social structure and can have effects, at least poten-
tially — particularly over the long run. E. P. Thompson, in his classic study, Whigs and
Hunters, found to his surprise that the ideal of the rule of law, although often only an
ideal, had the effect over time of curbing aristocratic power and promoting equal-
ity.® So, even as we seek to uncover the operational code, we should not dismiss the
myth system as unreal or irrelevant, since it, too, can be important. That would be a
truly realist approach to international law — one that tries to appreciate the entire
elephant.

65 M. Reisman, Folded Lies: Bribery, Crusades, and Reforms (1979), 15-36.
66  E.P. Thompson, Whigs and Hunters: The Origins of the Black Act (1975), 259—70.
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