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 Abstract  :   This article is a critical examination of the claim that the emergence of 
private self-regulatory regimes in the transnational sphere signals a new trend of self-
constitutionalization outside the limits of nation-state based or intergovernmental 
control. It deals with the question to what extent the diffusion of public authority in the 
sphere beyond the state affects the responsibility of the state(s) to procure the legitimacy 
of such private self-regulation. First, a conceptual argument is developed which 
identifi es private self-regulatory regimes as rule systems nested in a specifi c constitutional 
order of the international society, here described as ‘neo-Westphalian’ (Section I). 
Second, implications for the responsibility to procure the legitimacy of collectively 
binding regulatory functions performed by private actors in the sphere beyond the state 
are considered (Section II). Often cited as a model example of autonomous societal 
self-regulation, the  lex sportiva  renders particularly strong plausibility for the claimed 
non-existence of purely private self-regulation. The regulation of performance-
enhancing substances can serve to demonstrate the complex interactions between 
multiple public and private sites of constitutional authority (Section III). In conclusion 
(Section IV), I argue that, although the ultimate responsibility for providing legitimacy 
continues to lie with the state/world of states, the political order of the international 
society as construed in neo-Westphalian terms provides a dispersed and fragmented 
constitutional-style legal framework with few reliable guarantees that states are capable 
or willing to enact their background role. Therefore, a substantial part of the burden 
of – initial – legitimation must be carried by those directly involved in private self-
regulation by constituting and exercising public authority.   

 Keywords :    constitutional pluralism  ;   legitimacy demands  ;   shadow of 
public regulation  ;   sports law  ;   transnational private self-regulation      

   Introduction: Global governance as ‘retreat of the state’? 

 This article is a critical examination of the claim that the emergence of 
private self-regulatory regimes in the transnational sphere signals a new 
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trend of constitutionalization, located ‘outside the institutionalized political 
sector, in the “private” sectors of global society’ (Teubner  2012 : 2) and 
outside the limits of nation-state based or intergovernmental control. 
This claim is a cornerstone of the project of a ‘transnational societal 
constitutionalism’ (see Teubner  1997 , 2010, 2011 and 2012) which aims at 
the reconceptualization of constitutional sociology and can be understood 
as a particularly far-reaching representation of constitutional pluralism.  1   
It relates to the observation that the ongoing transnationalization of 
regulatory functions, such as rule-making, implementation and monitoring, 
is taking place within a global institutional architecture which lacks any 
centralized equivalent to the constitutionalizing state at the domestic level. 
The spontaneous and barely coordinated mushrooming of transnational 
private regulatory regimes is interpreted as a process of the self-
constitutionalization of the transnational private sphere, decoupled from 
state-based constitutionalization, and adding up to a global, albeit fragmented 
constitutional order in its own right (Teubner  2011 : 192). The merits of 
this view clearly lie in extending the notion of social control to the exercise 
of public authority by private organizations and institutions (Sciulli  1992 : 
2001). While I do agree with Teubner that ‘transnational spheres are not 
constitution-free’, although ‘an equivalent of the constitutional subject 
of the national state is not so easily recognizable at the transnational level’, 
and that states have always ‘respected a certain autonomy of social sub-
constitutions’ (2012: 6, 8–9), his claim of an ‘independent constitutionalization 
of autonomous social orders’ (2012: 17–18) does, however, over-emphasize 
the internal dynamics of transnational societal constitutionalization and 
tends to downplay the degree to which it is embedded in a political order 
of the international system in which state-based institutions have the 
ultimate authority to determine the scope of their own powers, to allocate 
constitutional functions to other bodies and to guarantee that acts of 
transnational private self-regulation ‘are justifi able in light of the 
constitutional norms recognized as playing a constitutive role for the 
establishment and exercise of public authority’ (Kumm  et al.   2014 : 2). 
It sees heterarchy where there is hierarchy, and it does so because it 
mistakes lack of capability and willingness for lack of sovereignty. 

 Whether transnational private self-regulation takes on constitutional 
functions within or beyond the reach of an (inter-)state-based international 

   1      By including private self-constitutionalization this notion goes beyond the largely state-
centred debate about constitutional pluralism in inter-national relations which focusses on 
constitutional questions that arise from the interaction and competing claims between processes 
of constitutionalization at the level of supranational and international organizations, in general, 
and the EU and its member states, in particular (see MacCormick  1999 ; Craig  2003 ; Avbelj 
and Komarek  2012 ; Wiener  et al .  2012 ; for a critical analysis see Loughlin  2014 ).  
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order is not a purely academic question. It is of crucial importance for the 
extent to which the responsibility to procure the legitimacy of public 
authority exercised by private self-regulatory regimes can be shifted off to 
the private regulators themselves or still can be guaranteed by some kind 
of state involvement (Wiener  et al.   2012 : 3). To answer this question, I will 
proceed in two steps. First, a conceptual argument is developed which 
qualifi es the idea of constitutional pluralism by identifying the emerging 
self-constitutionalization of private self-regulatory regimes in the transnational 
sphere as rule systems nested in a specifi c constitutional order of the 
international society, here described as ‘neo-Westphalian’. This concept 
differs from the idea of a global constitutional state as well as from a 
statist sovereigntist conception of global constitutionalism (Loughlin  2014 ). 
Second, the implications of this ‘neo-Westphalian’ understanding for the 
responsibility to procure the legitimacy of the exercise of authority is 
discussed based on the claim that private transnational governance is not 
so private after all, but, in principle, taking place under the omnipresent 
shadow of public regulation which gives ultimate validity to private self-
regulatory regimes (see Abbott and Snidal  2009 ; Börzel  2010 ). Here I will 
argue that, although the ultimate responsibility for providing democratic 
legitimacy continues to lie with the state/world of states, in practice the 
involvement of state actors and state-based international institutions does 
not guarantee a suffi cient standard of legitimacy. Therefore, a substantial 
part of the burden of – initial – legitimation must be carried by those 
directly involved in private self-regulation by constituting and exercising 
public authority. 

 The governance perspective on international relations highlights the 
‘explosion of transnational regulation outside the intergovernmental 
realm’ (Papadopoulos  2013 : 1) and the ensuing need to recalibrate the 
relationship between the state and non-state actors.  2   The concept of global 
governance is a persistent reminder of the fact that politics has long since 
‘migrated away’ from the political institutions of the state and is now also 
happening elsewhere, for example, in highly diverse forms of transnational 
private self-regulation. During the past 20 years we have witnessed a 

   2      In political science, the governance perspective has become a unifying ‘umbrella’ and 
a common frame of reference for ever more numerous investigations into new forms of 
co-performance of public functions by the state, the economy and society working together. 
The less possible it became for political ‘steerage’ to rely solely on the mandatory, ‘command 
and control’ based law-making and law-enforcing activity of the state, the greater the interest 
shown in activating non-state potential for regulation and the keener the discussion about 
the changing signifi cance of the traditional political procedures and institutions through which 
public functions were discharged (Pierre and Peters  2000 ; Kooiman  2003 ; Dingwerth and 
Pattberg  2006 ).  
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growing transnationalization of global governance arrangements and, 
going along with that, a rise of ‘private authority’ in the sphere beyond the 
state (see Mathews  1997 ; Cutler, Haufl er and Porter  1999 ; Baumgart-
Ochse  et al.   2012 : 1; see also Hall and Biersteker  2002 ). When states share 
their regulatory authority with non-governmental organizations, business 
actors and international organizations, this diffusion of public authority 
entails a power shift as well as a role shift (Leibfried and Zürn  2005 ; Wolf 
 2008 ). By the setting, implementation and monitoring of rules governing 
international affairs, such as exercising public authority through private 
law-making, non-state actors perform regulatory functions that were 
traditionally in the responsibility of the state or intergovernmental bodies.  3   
The claim of a complex interplay among public and private forms of 
ordering, however loosely coupled, has been repeatedly stated, but more 
systematic research is needed to clarify how exactly they overlap or are 
interconnected (Knill and Lehmkuhl  2002 ; Wolf  2008 ; Schuppert  2011a ) 
in order to gain a better understanding of the nature of the ‘neo-Westphalian’ 
political order. 

 The governance perspective also draws attention to the normative 
implications of the diffusion of public authority from the state to private 
actors (Börzel and Risse  2005 ; Dingwerth  2007 ; Wolf  2012a ). While the 
pooling of public and private problem-solving resources may promise to 
increase effectiveness, the legitimacy of non-state actors supporting or – in 
the form of private self-regulation – even replacing regulation by the state 
or by intergovernmental institutions is viewed more critically because of 
the shift away from state-based institutional settings which, at best, can 
be held accountable by democratic procedures, to private governance 
arrangements which lack these instruments to hold them accountable 
(Graz and Nölke  2007 ). The legitimacy concerns raised against transnational 
private self-regulation are accentuated by the  responsibility  shift that is 
assumed to go along with the observed role shift and further specifi es the 
normative ‘questions relating to the establishment and exercise of legitimate 
public authority’ (Kumm  et al.   2014 : 3) at stake here. To what extent does 
the diffusion of authority in the sphere beyond the state affect the 
responsibility of the state/world of states to procure the legitimacy of 
private self-regulation? What makes public authority exercised by private 
actors in the sphere beyond the state  legitimate  authority? Are transnational 
private self-regulatory regimes justifi able in the light of the norms that are 

   3      I prefer the term ‘public authority exercised by private actors’ over, e.g. ‘private authority’ 
(Cutler, Haufl er and Porter ( 1999 )) to highlight the public role which private actors play when 
they organize in order to exercise collectively binding regulatory functions in the sphere beyond 
the state. See also Ruggie ( 2004 ), Zürn, Binder and Ecker-Ehrhardt ( 2012 ) or Bogdandy  et al . 
( 2008  and  2010 ).  
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generated and implemented by way of private self-constitutionalization 
and that determine the manner in which public authority is to be exercised, 
or in the light of constitutional(izing) rules provided by a state-based 
political order of the international system? Seen through this normative 
lens, the ultimate question is about the direction in which the further 
development of the international political order should go if certain standards 
of legitimacy are to be met. 

 Like power shifts, shifts of responsibility have attracted the attention of 
IR scholars primarily from a state-centred perspective, as the vast and still 
growing literature on the responsibility to protect impressively confi rms. 
There is a remarkable discrepancy between the broad debate on the 
responsibility shift from the state to intergovernmental, or supranational 
institutions of the international society of states to protect individuals 
from the human rights violations that are infl icted upon them by individual 
governments (see among many others: Bellamy  2009 ; Ki-moon  2013 ), on 
the one hand, and the comparatively little research on the diffusion of 
responsibility that goes along with the shift from the public to the private 
sphere, on the other. The literature about ‘corporate social responsibility’ 
(CSR) is a major exception. It sheds light on the increasing number of 
transnational, cross-company and cross-sector self-regulatory initiatives, 
by which environmental, employment, human-rights, and anti-corruption 
norms and standards are being established and enforced by non-governmental 
actors (see among others Scherer and Palazzo  2008 ; Flohr  et al.   2010 ; 
Ougaard and Leander  2010 ; Deitelhoff and Wolf  2013 ). These initiatives 
provide a particularly clear illustration of the new interplay between public 
and private actors in the collaborative execution of public functions. The 
CSR debate extended the range of corporate responsibilities and raised 
the bar for defending corporate activities as legitimate (Koenig-Archibugi 
 2004 ; Börzel and Risse  2005 ; Buchanan and Keohane  2006 ; Dingwerth 
 2007 ; Flohr  et al.   2010 ). While, 40 years ago, the activities of commercial 
enterprises could readily be justifi ed by reference to Milton Friedman’s 
tenet that the sole social responsibility of businesses was to make a profi t 
and stay within the law whilst doing so (Friedman  1970 ), now, as self-
regulators rather than mere addressees of public regulation, businesses are 
expected to assume more extensive responsibilities (Haufl er  2001 ; Ruggie 
 2013 ). 

 But how far does this responsibility shift actually go? Does it also burden 
private self-regulators with the responsibility to procure the legitimacy of 
their contributions to global governance while at the same time unburden 
the state of this responsibility? Such a ‘retreat of the state’ (Strange  1996 ) 
could result in undesirable legitimacy gaps. It is the cogency of this shift of 
the burden of justifi cation onto private actors once they assume functions 
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by which public authority is constituted or exercised, and the simultaneous 
unburdening of the ‘natural’ addressees of such requirements – namely 
states – which will be scrutinized in what follows here. 

 We shall begin by asking whether private self-regulation in the 
transnational sphere really is private self-regulation in the sense of 
‘governance without government(s)’. For only if it is would non-
governmental actors be left as sole bearers of responsibility in procuring 
the legitimacy of the public authority constituted and exercised by them 
(Section I). A typology will be drawn up of the forms in which the public 
sphere shadows private regulatory activity to demonstrate that purely 
private self-regulation, with no state involvement or support, does not 
exist in the constitutional frame provided by what will be identifi ed as 
the ‘neo-Westphalian’ political order of the international system. What 
appears as a ‘retreat of the state’ will be reinterpreted as a new division of 
labour between public and private norm-setting and norm-implementation. 
This has implications for the attribution of the responsibility for meeting 
legitimacy demands on transnational private self-regulation. In order to 
clarify the substance and extent of this responsibility we shall consider 
what normative yardsticks, if any, can be called into service to assess 
these demands (Section II). An empirical case will then demonstrate the 
embedment of the private constitution and exercise of transnational public 
authority in a political order in which state-based institutions review 
constitutional functions fulfi lled by private actors. The case of sports law 
has been selected for two reasons, which follow the article’s main line 
of argument. As an unlikely case, often cited as a model example of 
autonomous societal self-regulation, the  lex sportiva  renders particularly 
strong plausibility for the claimed non-existence of private self-regulation. 
Furthermore, and on closer inspection, the regulation of performance-
enhancing substances can serve to illustrate the legitimacy procuring 
potential, but also the limits of the complex sharing of responsibilities 
between governments, international organizations and a transnational 
private self-regulatory regime. It shows how dispersed the loci are from 
which state-based institutions can fulfi l their constitutional role in one 
thematic fi eld alone, and refl ects the fragmented setting of the ‘neo-
Westphalian’ order, which is not a global constitutional state, but consists 
of a plurality of political and legal arenas and intergovernmental agreements. 
From these, a set of central constitutional norms can be derived with 
reference to which requirements for, and sources of, the legitimacy of the 
constitution and exercise of public authority by private actors in the 
transnational sphere can be assessed (Section III). Lastly, more general 
conclusions are derived from this empirical case regarding ways in which 
public and private actors can interact to increase the legitimacy of the 
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exercise of public authority constituted by way of private self-regulation 
(Section IV).   

 I.     How far does constitutionalization via private self-regulation actually 
go and where does this leave the state? A neo-Westphalian frame of 
reference 

 For a better understanding of the implications of the diffusion of authority 
for the locus of the responsibility to procure legitimacy for private self-
regulation in the transnational sphere, we will take a closer look at the 
change in roles and the new division of labour between public and private 
norm-setting and norm-implementation. The main argument is that public 
authority exercised by private actors is always  regulated  self-regulation 
because all transnational private self-regulation takes place in the ubiquitous 
shadow of actual or potential (inter-) state-based regulation. (On this, see 
Schuppert  2001 ; Abbott and Snidal  2009 ; Börzel  2010 ; Collin  2011 ). It rests 
on a neo-Westphalian understanding of the political order of the international 
society which is fundamentally distinct from the notion of a (world-) 
societal self-constitutionalization as ‘global law without a state’ (Teubner 
 1997 ) or ‘governance without government’ (Rosenau and Czempiel  1992 ; 
Reinicke  1998 ; Zürn  1998 ), separate from the world of states, in which 
‘private regimes or rule-systems may operate without the state [and] 
neither emerge from nor rely on conventional forms of public lawmaking’ 
(Lehmkuhl  2008 : 340, 342; see also Teubner 2012). 

 To answer the question where to locate the responsibility for providing 
legitimacy one needs to know the available candidates fi rst. Here, different 
perspectives on global constitutionalization offer different answers. Seen 
from the extreme end of constitutional pluralism, self-regulatory normative 
orders generated by private self-constitutionalization emerge on an equal 
footing with institutions whose constitutions have been established through 
state authority while ‘each acknowledge the legitimacy of every other 
within its own sphere’ and ‘none asserts or acknowledges constitutional 
superiority over another’ (MacCormick  1999 : 104). The neo-Westphalian 
perspective differs from this assumption of private and state-based rule 
systems co-existing in non-hierarchical relationships.  4   It claims that the 
transnational rule systems that have been established and enforced by 
private actors are always embedded in a global political order which is still 
anchored in the inter-state system but transcending the political sphere of 

   4      In this sense, Loughlin’s (2014: 17) reference to ‘the fallacy of equivalence’ to which 
constitutional pluralism is vulnerable is magnifi ed by expanding the view to processes of 
transnational private self-constitutionalization.  
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the world of states. The ultimate authority to allocate (and withdraw) 
constitutional functions to other bodies rests within the world of states 
rather than with those (i.e. private self-regulators) who constitutionalize 
‘their own sphere’. 

 Although state-based in regard to identifying the bearers of ultimate 
constitutional authority, the neo-Westphalian frame of analysis is not 
static. It takes into account developments which have been described as 
‘transformations of the state’ or as ‘de-nationalisation’ (Leibfried and 
Zürn  2005 ) and which have resulted in the pluralization of loci and levels 
at which statehood functions can be exercised unilaterally (by nation states) 
but also collectively (in inter-/supranational bodies). In contrast to the notion 
of a (global) constitutional state it implies a ‘thin’ concept of constitution, 
relying on the existence of constitutional(izing) rules which are not embodied 
in one single document but in a plurality of international agreements. Thus 
the neo-Westphalian perspective de-links constitutionalization from the 
idea of a (national or global) constitutional state as its centre and regards 
the institutions in which states exercise their ultimate constitutional 
authority as being widely scattered over different levels and sectors of 
governance. In this regard it is heterarchical.  5   This political order provides 
a ‘rudimentary’ constitutional framework for which only the world of 
states is in charge but which not only regulates inter-state relations via 
international self-regulation but also constitutes the only locus of competence 
in regard to the allocation of regulatory competencies to other – e.g. 
private – actors. In this regard it is hierarchical. Possession of this competence 
marks a fundamental distinction between the members of the world of states 
and the members of the world of transnational business or civil society. 
There may be different – in this case public and private – sites of constitutional 
authority, but there is also a clear hierarchy among them.  6    

 The self-regulation projects of private norm-entrepreneurs have, without 
a doubt, resulted in a proliferation of loci of norm generation. But even if 

   5      See Cohen (2014: 130–3) who also discusses the confl icts that may arise from competing 
constitutional claims to authority in such a setting.  

   6      The systematic description of this hierarchy is one thing, criticism of its functioning 
another. The objection that states lack the actual capacity (or willingness) to exercise 
supremacy over private transnational regimes is therefore not at issue in this neo-Westphalian 
account of the status quo of the political order of international society. Rather than 
participating in the competition for the most attractive cosmopolitan, sovereigntist or 
pluralist architecture for global governance institutions (on this, see e.g. the recent debate 
between  Cohen [2014]  and  Scheuerman [2014]  in this journal), the argument presented 
here is normative only in so far as it starts out from a – hopefully convincing– interpretation 
of the status quo, which allocates certain degrees of responsibility to different types of 
actors, and then asks how legitimacy demands can be met despite the inadequacies of the 
existing order.  

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

20
45

38
17

14
00

00
57

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S2045381714000057


The non-existence of private self-regulation transnationally    283 

the establishment of private regulatory regimes in the transnational sphere 
goes beyond the scope of material regulations, in the sense of Hart’s ( 1961 ) 
primary rules or Kooiman’s ( 2000 ) fi rst-order norm-production, and also 
includes constitutional(izing) rules (‘rules for rule-making’), these loci lie 
within the shadow of a higher-order body of regulations/regulatory powers 
at the inter-state level and do not seriously call into question inter-state 
competence in the matter of the creation of the conditions for such private 
norm-production. Hence, what in the broadest sense of constitutional 
pluralism is alleged to develop ‘naturally’ (Teubner  1997 ) in fact takes 
shape not in a worldwide pre-constitutional ‘state of nature’ but within 
the constitutional framework of the political order of the society of 
states within which the transnational production of norms by private 
actors is embedded. In this set-up, states are still actors – the only 
actors – with the ultimate competence to grant or deny authority and 
regulatory competence to non-state actors (on an essentially unilateral 
basis internally and multilaterally between each other). Within the 
ubiquitous shadow of possible (inter-) governmental control states can – at 
least in principle  7   – intervene at any moment to determine the conditions 
governing private norm-production. 

 This neo-Westphalian understanding, rather than distinguishing 
between ‘governance by, with and without governments’ (Zürn  1998 : 
169–71), highlights the way in which the one sphere is embedded in the 
other, how the two are related, and how they impact upon one another. 
In this respect, the transnational sphere is much more diverse than 
the intra-state sphere, where private legal entities may ‘lay down self-
determined private rules within a framework delineated by state 
legislation’ (Mätzler  2009 : 144). The new ways in which public guarantor-
responsibilities are discharged – ways that cannot really be comprehended 
on a narrow view of legal-style leverage – cover a broad spectrum that 
can range from restrictive pressure (compulsion, prohibition), through 
background support (acceptance, recognition) to encouragement 
(de-regulation, initiation). A variety of motives are refl ected here, 
including ‘protection of endangered rights’ (through intervention), 
‘protection of exercised rights’ (through recognition) and ‘reducing the 
burden on the state’ (through approval). 

   7      This qualifi cation refl ects the fact that governance often takes place in the context of 
 de facto  ‘limited statehood’ (Börzel and Risse 2005) where the shadow of statehood is present, 
but the state (or an intergovernmental political authority) is either unwilling to provide 
certain governance function or lacks the resources and capacity for meaningful and effective 
involvement. This distinction between the potential and the will and capacity of states to 
regulate is also emphasized by Abbott and Snidal (2009: 57).  
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 The public ‘shadow of hierarchy’ in which private self-regulation takes 
place may appear in a variety of roles and manifestations. A distinction 
can be made here between laissez-faire, reactive and proactive forms of 
public involvement in, and infl uence on, private self-regulation. These are 
set out in  Table 1 .     

 This classifi cation of the types of public–private interaction involved 
in transnational private self-regulation comprises both direct forms 
of involvement and less visible channels of state infl uence. In no case, 
however, do we have a situation where the state disappears completely 
from governance, or indeed where states/the world of states irreversibly 
disempower themselves. The following illustrations demonstrate that even 
in cases where the state, or the institutions of the world of states, keep 
their own contribution down to a minimum, in the form of tacit acceptance 
or deliberate inaction, they still cast a shadow of hierarchy – albeit an 
almost unrecognizably blanched one – over private self-regulation. 

  Responsible Care , the ‘world’s leading voluntary industry initiative’, 
may serve as one example of many to illustrate the state’s/the world of 
states’  laissez-faire  role of non-prevention with regard to a transnational 
private self-regulatory effort.  Responsible Care  was originally initiated 
in 1985 by the Canadian Chemical Producers’ Association. Today, it 
is managed by the International Council of Chemical Associations at 
the global level. Its members comprise nearly 60 national chemical 

 Table 1.      Variants of state embedment of transnational private self-regulation  8    

Nature of state’s role  Forms of involvement/infl uence Instrument 

Laissez-faire Non-prevention/Toleration Restraint/Neutrality  

Reactive  Backup functions Accreditation/Licensing 
Explicit recognition of private norms 

through statutory regulation 
Integration through 

incorporation into law 
 Legal recognition 
Prohibition/abrogation of private 

norms to protect endangered 
rights/public interests 

Incorporation into law 
through corrective 
intervention 

Proactive Initiation Invitation 
Performance agreements Benchmarking 
Mandate/ delegation Issuing of decrees, 

authorization to exercise 
statutory regulatory 
functions  

   8      For a more elaborated version of this table see Wolf (2012b: 194–5).  

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

20
45

38
17

14
00

00
57

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S2045381714000057


The non-existence of private self-regulation transnationally    285 

manufacturing associations who have committed themselves to promote 
the observance of environmental and work-related standards and who are 
responsible for monitoring implementation by the chemical companies in 
their countries.  9   The initiative has been and still is tolerated by governments 
as a private self-regulatory rule-system (Conzelmann and Wolf  2007 ). 
The same is true for the Equator Principles, the global private regulatory 
framework for environmental and social risk management for project 
fi nance (Wright  2009 ; Flohr  2014 ). Its standards for due diligence 
to support responsible risk decision-making have been adopted by 79 
fi nancial institutions in 35 countries.  10   In both cases of voluntary private 
self-regulation, individual governments or intergovernmental institutions 
would have had the authority to step in at any time they decided to do so, 
but refrained from interference. 

 Examples for the – supportive or prohibitive –  reactive  role the public 
sector can play with regard to transnational private self-regulation are 
equally abundant. In the case of the offi cial adoption of the environmental, 
social and economical standards set by the  Forest Stewardship Council  
in order to promote the responsible management of forests (Gulbrandsen 
 2004 ; Dingwerth  2007  and  2008 ), the standards of this private transnational 
self-regulatory initiative have been backed up and explicitly recognized by 
those governments who subsequently adopted them as their own standards 
for public procurement. Even states’ or intergovernmental organizations’ 
reactive legal recognition of norms that have originally been set by private 
actors is a common practice. For instance, the banking sector’s Wolfsberg 
Principles to combat money-laundering was incorporated into national 
law (Wolfsberg Group  2002 ; Flohr  2014 ), and so were the food-security 
norms from the food industry’s  codex alimentarius , originally a private 
initiative, into FAO and WHO agreements. Likewise, the so-called  lex 
sportiva , commonly referred to as a prototype of transnational private 
self-regulation, has received national and international legal recognition 
and embedment.  11   

 Corrective public interventions or even abrogations of private norm-
setting initiatives can be exemplifi ed by the  Kimberley Process  to stop the 
trade in confl ict diamonds, in which states intervened by enforcing what 
had started as a private certifi cation scheme in order to ensure that diamond 
purchases were not fi nancing rebel movements (Grant and Taylor  2004 ; 

   9      < http://www.icca-chem.org/en/Home/Responsible-care > accessed 17 June 2013.  
   10      < http://www.equator-principles.com/index.php/about-ep/about-ep > accessed 17 June 

2013.  
   11      This particularly instructive case will be looked into in more detail in Section III because 

of the complexity of the way in which it is ‘shadowed’ by the states and intergovernmental 
institutions.  
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Haufl er  2009a  and  2009b ; Grant  2011 ; Jakobi  2013 ). A stronger intervention 
can be exemplifi ed by the directive the EU set in force in 2009, specifying 
emission standards for new passenger vehicles after the European automobile 
industry’s implementation efforts fell short of their own voluntary self-
commitments to reduce CO 2  emissions.  12   

  Proactive  forms of infl uence can vary from ‘soft’ invitations to collective 
private-self commitments, as in the case of the  Global Compact  initiated 
by former United Nations General Secretary Kofi  Annan (Kell  2003 ; 
Rasche and Kell  2010 ),  13   to delegating public functions of norm-setting 
and norm-enforcement to private actors, as in the case of the Chartered 
Companies which are also a reminder of the remarkably long tradition of 
transnational private self-regulation in the shadow of the state (Wolf  2010 ).   

 II.     The legitimacy demands of transnational private self-regulation 

 According to this reasoning we can no longer assume that – because 
states would have not any part at all in the process – the responsibility 
for procuring that private regulatory activities meet certain legitimacy 
demands has automatically passed on to the private actors who have 
assumed state functions. If there is an omnipresent  possibility  of backup 
guarantor or supervisory functions to be exercised, the ultimate responsibility 
of the state/world of states is at no point revoked, irrespective of how 
it is, or may be, exercised in practice, for example when governments 
take to deregulation and privatization. 

 Having said this, and assuming that this ultimate responsibility of 
the state/world of states also includes the responsibility to procure the 
legitimacy of transnational private self-regulation, the next question that 
needs to be addressed refers to the extent to which the public authority 
exercised by private actors in transnational self-regulations requires 
legitimation, and the possible ways in which legitimacy might be procured 
for it. The strongest rejection of the claim that transnational private self-
regulation needs justifi cation in terms of legitimate authority at all starts 
out from the modes of governance involved in transnational private self-
regulation and from a fundamental division between public power and 
private freedom. Despite the misleading talk of a ‘ lex mercatoria ’, a ‘ lex 
informatica ’, or a ‘ lex sportiva ’, so it is argued, the modes of governance 
involved in transnational private self-regulation are located below the 

   12      Directive 2009/33/EC of the European Parliament and of the Council of 23 April 2009 on 
the promotion of clean and energy-effi cient road transport vehicles, at < http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=  CELEX:32009L0033:en:NOT> accessed 23 October 2013.  

   13      < http://www.unglobalcompact.org > accessed 23 October 2013.  
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threshold of sovereign governance in the sense of exercising state-like 
legislative or executive power. Within the framework of voluntary 
commitments, there is no exercise of power in the narrow sense; there is 
simply use of the right to the collective exercise of individual autonomy. 
Private standard-setting is interpreted as ‘the free exercise of a fundamental 
right’ (Michael  2005 : 435) to freedom of association as a constitutionally 
protected expression of civil liberty. Different from the generation and 
enforcement of collectively binding decisions based on the mandatory 
exercise of the sovereign authority of the state – the exercise of this freedom 
does not have to demonstrate its democratic legitimacy. The need for 
 legitimation  in the case of this classical exercise of state power is – it is 
claimed – fundamentally different from the need for (public)  regulation  in 
the case of ‘non-state self-regulation of public affairs’ (Collin  2011 : 8) in 
which there is a risk of private abuse potentially detrimental to the common 
good. 

 According to this view, even the kind of private norm-setting that one 
comes across within the framework of global governance would not, in 
principle, need to justify itself. As an instance of the exercise of fundamental 
rights, it would, in theory, qualify for protection and would only require 
regulation, if at all, in cases where the exercise of private freedoms accorded 
at (inter-)national level was damaging to the public good or violated basic 
laws. The problem of private self-regulation’s need for legitimation would 
dissolve into that of its need for regulation by the public sector. However, 
as Michael (2005: 444) has rightly pointed out, ‘the fundamental division 
between public power and private freedom … cannot be maintained in the 
case of private standard-setters who utilize a putative freedom to exercise 
power’. In the transnational sphere, in particular, the dividing lines 
between the public and the private exercise of power and control merge 
into one another in a multiplicity of hybrid manifestations of norm-setting 
and norm-enforcement. Within the framework of global governance, 
intergovernmental and private transnational rule systems are both often 
characterized by their voluntarism, informal nature, exclusiveness and 
self-authorization. In the case of transnational private self-regulation, 
these problems are magnifi ed rather than minimized because, by making 
and implementing collectively binding decisions that infringe upon 
individual liberties, regulatory authority is exercised by actors who as a 
rule are not democratically accountable to those affected by these decisions. 
All these characteristics have the potential to breach fundamental rights or 
to fail to satisfy general-interest requirements, and all exercise of power 
requires constitutional limits (Poiares Maduro  2012 : 75). Transnational 
private self-regulatory mechanisms must therefore be justifi able in the light 
of the same constitutional norms recognized as playing a constitutive role 
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for legitimate authority that apply to mandatory rule-making and rule-
enforcement by the state. Are regulatory objectives of a socially oriented 
kind being successfully achieved with an appropriate balance of costs 
and benefi ts (criterion of public-interest effectiveness and effi ciency)? 
Are matters of public concern being addressed in a sustained and credible 
manner (responsiveness criterion)? Do the addressees of regulation, 
and others affected by it, have ways of successfully infl uencing the 
regulatory process (self-determination criterion)? Is it possible successfully 
to control the exercise of regulatory authority and call its agents to account 
(accountability criterion)? (On this, see Flohr  et al.   2010 : 203–8; Dingwerth 
 2007 ; Take  2012 ). 

 These questions effectively defi ne the major normative preconditions 
for determining the nature and extent of public ‘shadowing’ required by 
transnational private governance contributions: the practical need for 
public intervention or non-intervention will depend on the extent to which 
such regulation, in its capacity as an exercise of freedom liable to abuse, 
has already imposed effective limits upon itself to prevent any damage 
to the public good or violation of fundamental rights.  14   Although only 
regulation by the public sector can link transnational private self-regulation 
with democratic mechanisms of political legitimation, this interrelatedness 
at the same time points to a joint (initial) private and (backup) public 
responsibility. Called upon in its capacity as guarantor, the public sector 
still holds the ultimate responsibility for procuring the legitimacy of 
authority exercised in global governance arrangements, including those 
based on transnational private self-regulation. This it can do, for example, 
by regulatory measures that incorporate private norm-setting into the 
constitutional set-up in such a way that the norm-setters, in exercising the 
freedoms granted to them, do not damage the public good or violate 
fundamental rights. 

 However, such expectations in the public sector’s actual capacity as 
guarantor may prove too high: public ‘shadowing’ by governments or 
intergovernmental organizations may themselves suffer from legitimacy 
defi cits that their involvement would only pass on. This applies to the level 
of individual governments – which may not be democratic themselves – as 
well as to the supra- and inter-governmental level. Two of the examples 

   14      The need for external public intervention in order to bridge remaining legitimacy gaps 
does not only depend on the legitimatory potential which a particular approach to self-
regulation itself possesses and/or the extent to which such internal potential is actually used. 
It is also determined by a) the degree of legitimation required by the modes of governance 
applied, and b) whether the sources of authority available to the economic, civil-society, or 
state actors directly involved in a self-regulation initiative make suitable procurers of legitimacy, 
taking into account in each case c) the nature of the object of self-regulation.  
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already used to illustrate the forms and instruments of public infl uence 
in  Table 1  may suffi ce to point this out: benchmarks set by the European 
Union in order to guide the self-regulatory activities of the European 
associations of the automotive industry with the effect of reducing 
CO 2  emissions suffer from the ‘democratic defi cit’ of the EU itself (see 
among many others Majone  1998 ; Scharpf 1999; Wolf  1999 ; Moravcsik 
 2002 ); likewise, the Global Compact initiative of the United Nations 
Secretary General has no mandate from governments (Ruggie  2013 : 
xxix). In each case, intergovernmental sources of legitimation would, 
in their turn, suffer from legitimatory defi cits (Moravcsik  1994 ; Wolf 
1999) which they would only pass on to the exercise of authority they 
are supposed to legitimate. The discrepancy between the options that 
theoretically exist for exerting (inter-)national regulatory infl uence on 
transnational private self-regulation and the actual implementation of 
these options is another reason why the contribution to the legitimation 
of transnational private self-regulation that may be expected from this 
kind of collective exercise of state power eventually comes up against 
its limits. Governments may be unable or unwilling to regulate private 
self-regulation in order to guarantee that the above-mentioned yardsticks 
of legitimacy are met. 

 Therefore, in cases where restrictive national or international public 
regulation of private self-regulation fails, or is not utilized, or has 
questionable normative credentials as a procurer of legitimation, external 
(public) and internal (private) sources of legitimacy need to be combined 
to ‘compensate for one another’s weaknesses, and play mutually reinforcing 
roles’ (Abbott and Snidal  2009 : 46; Ruggie  2013 : 78). Against the 
background of these multiple accountability relationships within and 
outside the self-regulatory regime (see Black  2008 : 157) the identifi cation 
of the internal legitimatory potential of transnational private self-regulation 
once again becomes of interest as a complementary source of legitimation. 
Not being capable of democratic legitimation themselves,  15   functional 
equivalents could consist in the choice of particular, e.g. deliberative 
modes of governance whose non-mandatory character would entail a 
lesser requirement in terms of democratic legitimation. In addition to 
reducing the need for corrective external intervention by relying on 
‘soft’ modes of governance, the establishment and exercise of authority by 
way of transnational private self-regulation could optimize their own 
resources for procuring (epistemic) legitimacy, based on technical or moral 
reputation, of the kind that are available to the economic or civil-society 

   15      In the same context, Michael (2005: 229) states that ‘private standards require 
legitimation but are not, by their nature, capable of democratic legitimation’.  
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actors directly involved in self-regulation initiatives  16   and which, in 
conjunction with particular objects of self-regulation, may be capable of 
procuring some degree of internal legitimacy (Joerges and Neyer  1997 ; 
Dingwerth  2007 ; Quack  2010 ; Take  2012 ; Wolf  2012b ;). Thus the 
participation of actors with practical knowledge can ensure expert 
legitimacy fi rst and foremost for self-regulation initiatives involving 
material regulations – for example, technical standardization. By contrast, 
the involvement of actors who enjoy widely recognized moral authority 
as ‘commonweal norm-entrepreneurs’ could enhance the legitimacy, in 
particular, of private norm-setting initiatives whose functions included 
securing basic agreement on standards of appropriateness for public-
interest activity.   

 III.     The  lex sportiva : Self-regulation by sports organizations in the 
WADC Code 

 Transnational self-regulation by sports organizations is characterized by 
the high degree of legislative, executive and judicative authority exercised 
by private regulators. The sports world’s so-called  lex sportiva  is, alongside 
the  lex mercatoria , regarded as a model example of autonomous societal 
self-regulation. As an unlikely case, it is a particularly instructive example 
to illustrate the claimed non-existence of private self-regulation. Moreover, 
it exemplifi es how dispersed and fragmented, in one thematic fi eld alone, 
the places are from which state-based constitutionalization takes place in 
the neo-Westphalian setting. Contestation and justifi cation of private self-
regulation in terms of legitimate exercise of authority can best be studied 
by looking at the self-regulatory regime to prevent the use of performance-
enhancing substances in light of the ongoing debate about the need for 
national anti-doping legislation and athletes’ criticism levelled at the self-
regulatory mechanisms for violating basic human rights. Moreover, the 
dealing with these controversies offers insight into how public and private 
regulators can interact to procure legitimacy. 

 Long before the current global-governance discussion about the 
privatization of cross-border governance, the gradual evolution of private 
law in the world of sports was being cited as proof that a centralized state 
monopoly on power was not necessary in order to guarantee ‘public order, 
co-ordination and public goods’ (Burnheim as early as 1986: 221). Within 
the autonomous bodies of the sports world, state functions are fulfi lled by 
non-state actors who have the power to lay down binding rules and to 

   16      For problems resulting from the rising demands on expertise required from participants 
see Quack ( 2010 ).  
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impose sanctions where these are violated. The non-state institutions in 
which this takes place enjoy their own authority whose claim to legitimacy 
is based on general acceptance by both the public and the actual addressees 
of the regulations, namely the athletes who make up the sports clubs and 
associations. An extensive privatization of the law, going well beyond a 
shift of the state’s monopoly on arbitration to the social sphere, therefore 
appears to have taken place in organized cross-border sports relations. 

 Contrary to this view, in what follows I will fi rst go into the interaction 
between self-regulation and its public ‘shadowing’ in order to show 
that, even in this allegedly autonomous fi eld, transnational private self-
regulation takes on constitutional functions only within the reach of an 
(inter-)state-based international order which can give ultimate validity to 
it, or refuse to acknowledge its validity. A balance sheet will then be drawn 
up based on the four criteria mentioned above (public-interest effectiveness 
and effi ciency, responsiveness, self-determination, accountability). Finally, 
the interaction between different political and legal arenas in order to deal 
with problems and defi ciencies of the particular approach to self-regulation 
under consideration will be assessed against the background of two 
recent controversies about its alleged lack of effectiveness and violation of 
fundamental rights. 

 Indeed, virtually every sports association has its own national and 
international system of rules and arbitral bodies, at the head of which 
stands the Court of Arbitration for Sports (CAS) in Lausanne. The use 
of performance-enhancing substances has become one of the major 
regulatory problems facing sports law. In 1999, in an attempt to tackle 
this, the World Anti-Doping Agency (WADA) was set up, in the form 
of a foundation in Swiss law.  17   The World Anti-Doping Code (WADC) 
adopted at the second World Anti-Doping Conference in Copenhagen 
in 2003 came into force in 2004 and is an instructive example of private 
self-constitutionalization in action. Revisions of the code were adopted 
in 2007  18   (World Anti-Doping Agency  2009 ) and, most recently, on 15 
November 2013 at the World Conference on Doping in Sport in 
Johannesburg.  19   This second full revision will be effective as of 1 January 
2015 (World Anti-Doping Agency  2014 ). 

   17      < http://www.wada-ama.org/en/About-WADA/ > accessed 9 March 2013. The founding 
body is the International Olympic Committee (IOC) and the Foundation Board comes under 
the jurisdiction of the Swiss Ministry of the Interior.  

   18      < http://www.wada-ama.org/Documents/World_Anti-Doping_Program/WADP-The-
Code/WADA_Anti-Doping_CODE_2009_EN.pdf > accessed 30 April 2013.  

   19      < http://www.wada-ama.org/Documents/World_Anti-Doping_Program/WADP-The-
Code/Code_Review/Code%20Review%202015/Code%20Final%20Draft/WADA-2015-
World-Anti-Doping-Code.pdf > accessed 30 April 2014.  
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 The WADC represents a strong self-regulatory system by sports 
organizations to co-ordinate anti-doping measures worldwide. It is based 
on public authority exercised by non-state actors in non-state institutions. 
The particular self-regulation involved here in very great measure assumes 
legislative, executive and judicial state functions and replaces state 
regulation. With its anti-doping code, the system of control associated 
with this, and the international Court of Arbitration for Sports, WADA, 
sponsored by sports associations and the Olympic movement, is not only 
viewed as the ‘international police-force of high-level sports’;  20   it also 
gives the appearance of transcending all (sporting) sectors and acting as 
private lawmaker and judge. Its legitimatory requirements are further 
amplifi ed by the fact that private self-regulation in sports seeks to achieve 
compliance primarily through the numerous sanctions listed in Articles 9 
to 12 of the WADA Code (World Anti-Doping Agency  2009 : 50–78) and 
only secondarily, for example, through ‘softer’ forms of governance such 
as exchange of best practices, or learning processes (World Anti-Doping 
Agency  2009 : 13). 

 At the same time, the basically private and uniformized core part of this 
regime is supplemented by a fragmented, non-systematic public part which 
consists of a number of anti-doping laws at the national level and two 
intergovernmental conventions and one declaration at the international 
level. As early as 1989, in its Anti-Doping Convention the Council of 
Europe had already established ‘that public authorities and the voluntary 
sports organizations have complementary responsibilities to combat 
doping in sport’.  21   Several formulations in Article 4 leave no doubt as to 
the ‘whip in the window’, i.e. the threat of state regulation, which can 
count as a strong form of public ‘shadowing’ of the sports organizations’ 
self-regulatory efforts: ‘Parties reserve the right to adopt anti-doping 
regulations and to organize doping controls on their own initiative and 
on their own responsibility, provided that they are compatible with the 
relevant principles of this Convention’, or: ‘the Parties or, where appropriate, 
the relevant non-governmental organizations shall make it a criterion for 
the grant of public subsidies to sports organizations that they effectively 
apply anti-doping regulations’.  22   Article 7 entails a long list of measures to 
be taken by national and international sports organizations, among them 
‘to introduce, on an effective scale, doping controls not only at, but also 

   20      < http://www.nzz.ch/nachrichten/politik/international/wada_anti-doping_1.3990996.
html > accessed 9 March 2013.  

   21      Council of Europe, Anti-Doping Convention, Preamble at < http://conventions.coe.int/
Treaty/en/Treaties/Html/135.htm > accessed 2 April 2014.  

   22      Council of Europe, Anti-Doping Convention, art 4 at < http://conventions.coe.int/Treaty/
en/Treaties/Html/135.htm > accessed 2 April 2014.  
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without advance warning at any appropriate time outside, competitions’.  23   
In Article 8(2)(a) the state parties agree ‘to encourage their sports 
organizations to operate in a manner that promotes application of the 
provisions of this Convention within all the appropriate international 
sports organizations to which they are affi liated, including the refusal to 
ratify claims for world or regional records unless accompanied by an 
authenticated negative doping control report’.  24   Such ‘encouragements’ 
are admittedly weak instruments, but they are backed up by the threat of 
state regulation and the setting up of a monitoring group (Article 10 of the 
Anti-Doping Convention of the Council of Europe). To a signifi cant degree 
the tightened rules for ineligibility by doubling the standard ban for serious 
doping offences from two years to four years in the revised Article 10.2 of 
the new World Anti-Doping Code which will come into force in 2015 
(World Anti-Doping Agency  2014 : 60–1) can be ascribed to the threat of 
mandatory state regulation. 

 The second intergovernmental convention was adopted at the 33rd 
session of the UNESCO General Conference in Paris in October 2005. 
UNESCO’s International Convention against Doping in Sport was the 
fi rst-ever unifi ed and globally binding international complex of anti-
doping regulations. Largely based on the 2003 version of the WADC, it 
came into force in 2007.  25   On the one hand, in its preamble, the UNESCO 
Convention clearly states ‘that public authorities and the organizations 
responsible for sport have complementary responsibilities to prevent and 
combat doping in sport’. In Article 2 (‘Defi nitions’) it is also made clear 
that ‘in case of confl ict the provisions of the Convention will prevail’. 
At the same time, in Article 4(1), states parties ‘commit themselves to the 
principles of the Code’ and, in various articles, to ‘facilitating the task of 
the World Anti-Doping Agency and anti-doping organizations operating 
in compliance with the Code’.  26   Moreover, the UNESCO Convention 
supplements the WADC with a commitment by the signatory states to 
institute suitable legal or other anti-doping measures within their own area 
of jurisdiction, for example against athlete support personnel (Article 9). 

 This indirect commitment on the part of the states, through the 
incorporation of private standards into international agreements, complements 

   23      Council of Europe, Anti-Doping Convention, art 7(3)(a) at < http://conventions.coe.int/
Treaty/en/Treaties/Html/135.htm > accessed 2 April 2014.  

   24      Council of Europe, Anti-Doping Convention, art 8(2)(a) at < http://conventions.coe.int/
Treaty/en/Treaties/Html/135.htm > accessed 2 April 2014.  

   25      < http://www.wada-ama.org/en/World-Anti-Doping-Program/Governments/UNESCO-
International-Convention-against-Doping-in-Sport/ > accessed 10 March 2013.  

   26      UNESCO, International Convention against Doping in Sport, Preamble, arts 2, 4 and 
16 at < http://www.wada-ama.org/en/World-Anti-Doping-Program/Governments/UNESCO-
International-Convention-against-Doping-in-Sport/ > accessed 10 March 2013.  
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the shadow which state law casts over transnational private sports regulation 
with a remarkable ‘counter-shadow’ of private self-regulation over the 
state (Héritier and Lehmkuhl  2008 ). This intermeshing of shadow and 
counter-shadow emerges particularly clearly in Article 22 of the WADA 
Code (‘Involvement of Governments’): ‘Each government’s commitment 
to the Code will be evidenced by its signing the Copenhagen Declaration 
on Anti-Doping in Sport of March 3, 2003, and by ratifying, accepting, 
approving or acceding to the UNESCO Convention’ (World Anti-Doping 
Agency  2009 : 113). In the Copenhagen Declaration, ‘each participant 
recognises the role of the Code as the foundation in the world wide fi ght 
against doping in sport’ (Article 4.1) and ‘seeks to progressively adapt, 
where appropriate, their anti-doping policies and practices in sport to be 
in conformity with the provisions of the Code’ (Article 4.2).  27   The intention 
is thus that, via the UNESCO Convention and the Copenhagen Declaration, 
the signatory governments will indirectly pledge themselves to support the 
provisions of the privately instituted WADA Code and bring all other 
state-instituted anti-doping measures into line with it. 

 Siekmann (2012: 314) accurately describes this as a ‘regulatory hybrid’. 
However, not one of the sporting world’s international associations owes 
its existence or its scope for action to an international agreement in which 
the public sector devolves what were originally state competencies to the 
private sector or transfers state functions to it. There is therefore neither 
an offi cially decreed nor a negotiated instance of self-regulation here. 
In the absence of a mandate by the state or the community of states, the 
accepted benchmark when it comes to the exertion of infl uence by these is 
freedom of association, which generally enjoys constitutional protection. 
It imposes clear limits on state intervention and restricts the remaining 
isolated rights of intervention to the protection of basic freedoms and the 
rectifi cation of any anti-competitive effects of private self-regulation.  28   

 The legal status of the WADA as an entity in Swiss law, and the terms 
providing for half the WADA budget to be fi nanced from the public purse, 
in themselves constitute a form of state backup of the regulatory initiatives 
in the anti-doping sphere.  29   Decisions of WADA’s sports court – the Court 
on Arbitration for Sport, CAS – are subject to the laws of the country in 
which the court is based – Switzerland. CAS awards may be challenged 
before the Swiss Federal Tribunal, for example, by invoking the so-called 

   27      Copenhagen Declaration on Anti-Doping in Sport, Article 4; at < http://www.wada-ama.
org/Documents/World_Anti-Doping_Program/Governments/WADA_Copenhagen_
Declaration_EN.pdf > accessed 30 April 2014.  

   28      See also Haas ( 2004 ) and Reissinger (2010: 135).  
   29      < http://www.wada-ama.org/en/About-WADA/Funding/Funding-by-Governments/ > 

accessed 10 March 2013.  
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public policy exception of the Swiss Private International Law Act.  30   
States may not sign up to the Code. Instead, the anti-doping regulations 
of the various sporting associations are generally incorporated into 
international agreements. The sporting associations’ codes were fi rst 
recognized by the world of states in the Copenhagen Declaration on 
Anti-Doping in Sport, which was adopted in 2003 at the intergovernmental 
conference of the same name and was ratifi ed by virtually every state 
in the world.  31   By means of this declaration of moral and political 
commitment, the ratifying states affi rmed their commitment to the 
provisions of the WADA code and undertook both to support their 
national anti-doping organizations in implementing it and to gear their 
own anti-doping measures to it. Sporting organizations ‘that are not in 
compliance with the Code or applicable anti-doping rules adopted 
pursuant to the Code’ will lose all or part of their state funding. This 
represents not only a recognition, through juridifi cation, of private 
standard-setting in (international) law but also, conversely, a self-
imposed undertaking by states to adhere to regulation created by private 
actors. 

 The upshot of all this is a highly complex interplay of private and public 
co-regulation, with numerous interactions between, on the one hand, the 
rules generated, executed and monitored by self-regulation and, on the 
other, the standards set by national and international law. The ‘autonomy 
of sport’ plainly only operates within the framework accorded to it by 
(inter-)national law. However, it is not something conferred ex ante by 
national law, but the space in which it has been able to develop is one 
afforded by the state, and it is, in addition, underpinned and backed up by 
explicit ex post recognition in (inter-)national law. The role of the state 
must thus be described as ‘laissez faire’ and ‘reactive’ in terms of the types 
of state embedment distinguished for heuristic reasons in  Table 1 ; it is 
complementing rather than supplanting. Nonetheless, it is a signifi cant 
one: ‘National and international legal norms guarantee sport a regulatory 
power that allows it to set its own rules. Sport is not a state with its 
own decision-making powers or competence-competence. Its regulatory 

   30      The grounds on which a CAS arbitration award may be set aside by the Swiss Federal 
Tribunal are formulated in arts 190(2)(a)–(e) of the Swiss Private International Law Act. They 
include awards that are ‘incompatible with public policy’ (art 190(2)(e)). For the strict approach 
of the Federal Tribunal as to what actually counts as a violation of public policy in its judicial 
review see, for example, its decision on the ‘Pechstein’ case in 2010 (Voser and Meier  2010 ). 
In its landmark decision on the FIFA vs Matuzalem case in 2012 the Swiss Federal Tribunal for 
the fi rst time annulled a CAS award on substantive law and not on procedural law (Judgement 
of the Swiss Federal Tribunal 4A_558, 27 March 2012; Levy  2012 : 35).  

   31      <http://www.wada-ama.org/en/World-Anti-Doping-Program/Governments/Copenhagen-
Declaration-on-Anti-Doping-in-Sport/List-of-signatories/> accessed 10 March 2013.  
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authority is not inherent; it is a competence derived from states or 
communities of states’ (Nolte  2012 : 116).  32   

 Having substantiated that the state/world of states is still in the game as 
the ultimate authority, it can also be concluded that the responsibility to 
procure the legitimacy of the public authority exercised by private self-
regulatory regimes has not completely shifted to the sports organizations 
either. In fact, there is a constant need for some kind of state involvement 
in the  lex sportiva  in order to compensate for defi ciencies in regard to 
legitimate authority. To make this clear, we will draw on the criteria which 
were introduced earlier as playing a constitutive role for the establishment 
and exercise of legitimate authority, i.e. public-interest effectiveness and 
effi ciency, responsiveness, self-determination and accountability.  

 Public-interest effectiveness and effi ciency 

 The link between the anti-doping campaign and the common good seems 
a given in the context of health protection, the merit principle, and 
equality of opportunity. In its preamble, the WADA Code explicitly 
describes its purpose ‘to protect the Athletes’ fundamental right to 
participate in doping-free sport and thus promote health, fairness and 
equality for Athletes worldwide’ (World Anti-Doping Agency  2009 : 11). 
The value of these objectives is also recognized by the state – for example, 
when the German government, in its 2010 Report on Sports, describes 
sport as a cornerstone of social life and as one of the major sources of 
social capital and public health.  33   The relevance to the common good 
which the private regulators ascribe to themselves thus acquires added 
legitimation from the state. 

 In trying to assess the effectiveness and effi ciency of anti-doping 
measures, one is fi rst struck by the unintelligibility of the regulatory 
landscape. Existing alongside the CAS are the judicial procedures of the 
international sporting associations, not all of which are contractually 
bound to the CAS and which provide for their own courts of fi nal appeal. 
Some countries have anti-doping laws, others not. The problem of 
duplicate competencies is further aggravated by the fact that the WADC 
has to be translated into national codes – compatible in each case with the 
law of the respective state – and only takes effect when these are applied 
at the national level. In this process, varying legal standards are used 
according to the country involved, to the detriment of a unifi ed application 
of the rules. The results of all this are legal uncertainty and never-ending 

   32      For a similar assessment see Haas ( 2004 ) and Mätzler (2009: 144).  
   33      < http://www.bmi.bund.de/SharedDocs/Downloads/DE/Veroeffentlichungen/12_

sportbericht.pdf?__blob=publicationFile > accessed 30 April 2014.  
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procedures as participants engage in ‘forum shopping’ (see also Kotzenberg 
 2007 : 30 and 145; Lehmkuhl  2004 : 179 and 192). 

 A further problem in regard to effi ciency results from WADC’s weak 
powers of implementation: so far there is no provision for fact-fi nding 
instruments over and above the mechanisms for controlling doping 
amongst athletes. A major gap results from the fact that the Code does not 
extend to the athletes’ immediate circle – in other words, their trainers, 
advisors and physicians. The Code has no power to order searches or 
confi scations. Furthermore, the existing regime’s focus on athletes as the 
actual addressees of regulation has neither prevented the widespread use 
of banned substances nor the growing trade of these substances and the 
increasing role organized crime plays in this market. 

 In the recent debate about the need for national anti-doping legislation, 
the lack of effectiveness of the private transnational rule system for the 
prevention of the use of performance-enhancing substances plays centre 
stage. Athletes, as the immediately affected victims of cheating competitors, 
among critical chief representatives of the World anti-Doping Agency 
itself, sharply criticize the ineffectiveness of the existing regulatory system, 
accuse certain sports federations of not taking the combat of doping 
seriously enough, and call on states to play a more active role therein. 
Driven by similar concerns, WADA Director General, David Howman, 
describes the regulatory problem as ‘getting too big for sport to manage’. 
In regard to the failure to prevent the widespread use of banned substances 
he explicitly refers to a culture of cheating, to the explosion of the trade 
of these substances and its links to global organized crime. While sports 
federations are accused by the anti-doping movement of not doing more 
than the bare minimum, the state is called upon to control the negative 
externalities which affect public affairs way beyond sport, such as public 
health, the economic interests of victims of users of banned substances. 
‘Unless we make something mandatory, people won’t do it.’  34   Public 
prosecutors and the detection methods of the state are called for to 
summon witnesses, to conduct searching, to tap telephones, or to confi scate 
drugs.  35   While self-regulation may be capable of preventing and punishing 
‘dirty victories’ by imposing suspensions and the disqualifi cation of results 
in an event during which an anti-doping rules were violated, no effective 
punishment and prevention of ‘dirty money’ is considered possible without 

   34      < http://www.theguardian.com/sport/2013/feb/15/drugs-wada-organised-crime > 
accessed 22 August 2013. In this article Howman is also quoted with the following statement 
in regard to the UK: ‘If you think the mafi a and underworld aren’t involved in this country in 
sport, you’re in fairyland’.  

   35      < http://www.faz.net/aktuell/sport/sportpolitik/dopinggesetzgebung-effektive-
dopingbekaempfung-ist-ohne-staat-nicht-moeglich-1146943.html > accessed 20 August 2013.  
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the help of the state as the only actor who can protect the interests of 
affected outsiders (Kauerhof  2007 : 75). Coaches, agents and physiotherapists 
whose athletes have tested positive for banned substances are beyond 
the realms of WADA’s punishment and, as WADA President John Fahey 
pointed out, only national anti-doping are in a position to ‘catch the cheats 
behind the cheats’.  36   

 The defenders of the legitimacy of sport’s claims to self-regulation 
predict a bleak future with long public lawsuits. Because sports courts can 
suspend already in cases of reasonable suspicion, whereas public courts 
cannot (Kauerhof  2007 : 73), the former could guarantee a much quicker 
punishment. Furthermore, as an undesired effect, expensive damage suits 
brought to public courts against sports’ own courts might infl uence sports’ 
courts decisions.  37   A daunting picture is painted of national anti-doping 
laws ‘that vary from country to country, and sport to sport, which would 
be a return to the dark ages of anti-doping and a problem which existed 
during your time as an elite athlete. It would result in athletes in different 
sports or from different countries receiving different bans for the same 
offences, and even worse athletes from the same sport receiving different 
penalties depending on the country they competed for.’  38   In this regard 
the turn to national anti-doping laws could in practice rather be a step 
backwards if measured against the necessary ‘universal harmonisation’ 
rightly claimed by the WADA Code’s Preamble (World Anti-Doping Agency 
 2009 : 11).   

 Self-determination, responsiveness and accountability 

 The responsiveness criterion measures the legitimacy of a particular 
regulatory approach by asking how sustained and credible it is in dealing 
with issues that are of public concern. There is no doubt that, with its 
ban on doping, the  lex sportiva  has addressed an issue of public concern 
in a sustained and credible manner. This remains the case even if the 
primary motivation for the ban on doping was probably to restore a level 

   36      WADA President John Fahey (< http://www.independent.co.uk/sport/general/athletics/
exclusive-wada-chief-john-fahey-to-target-the-cheats-behind-the-drug-cheats-8729058.html > 
accessed 20 August 2013); also < http://www.faz.net/aktuell/sport/sportpolitik/dopinggesetzgebung-
effektive-dopingbekaempfung-ist-ohne-staat-nicht-moeglich-1146943.html > accessed 20 August 
2013. Although, in many countries, doping or the possession of banned substances are not 
under penalty of law and dopers cannot be punished outside the autonomy of sports, dealers 
can often be targeted on the grounds of violating public health-related provisions of the law on 
drugs.  

   37      < http://www.tz-online.de/sport/dosb-verweigert-schritt-richtung-anti-doping-
gesetz-2656896.html > accessed 22 August 2013.  

   38      < http://sport.uk.msn.com/olympics-2012/wada-respond-to-thompson-criticism > 
accessed 20 August 2013.  

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

20
45

38
17

14
00

00
57

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S2045381714000057


The non-existence of private self-regulation transnationally    299 

playing-fi eld – for the sake of athletes, but also for the sake of their 
sponsors, following the equally relevant commercialization of sporting 
activity.  39   However, there is one ‘equity gap’ here, namely that whilst 
sanctions can be imposed for violations of the WADC rules, there is no 
provision for compensation for the disadvantaged co-competitors. This 
gap is highlighted by Haas ( 2004 ) under the rubric ‘justice for victims’. 
The state could step in to solve this problem by national legislation, but 
this remedy is likely to produce a new divide because states may turn out 
to be not equally responsive to this need. 

 When one considers the individual athletes in their capacity as the 
actual addressees of the private core part of the regime, application of 
the legitimatory criteria of self-determination and accountability reveals 
a number of defi ciencies – particularly in the case of self-determination. 
Thus, prior to any Olympic Games, the International Olympic Committee, 
the various national sports associations, and all the athletes are required 
to give undertakings that they will not have recourse to any other means 
of legal redress, including their national jurisdictions. It is exactly this 
perceived violation of basic human rights which provoked a call on 
athletes to sign a declaration challenging the jurisdiction of the Court 
of Arbitration for Sport in doping cases. The ensuing controversy 
demonstrates the tension between the protection of the individual’s right 
to self-determination one the one hand, and the protection of the 
autonomy of the societal sphere, notably the freedom of association, on 
the other.  40   In particular, the 2015 Draft Code’s proposition to double 
the standard ban for serious doping offences to four years met with harsh 
criticism as a violation of professional freedom. Defenders of the existing 
private arbitration system concede that it requires athletes to sign 
agreements with their respective national sports associations in which 
they waive their basic civil right to have recourse to national courts in 
existential issues. But they also point to the ‘voluntary’ nature of this 
waiver and to the fact that this kind of private arbitration mechanisms is 
explicitly regulated in the respective code of civil procedure. Even if 
one is ready to regard a waiver of judicial action in civil matters as 
unproblematic in principle, because otherwise private dispute-settlement 
would hardly be possible, the monopoly status of sports associations 

   39      I am indebted to Dirk Lehmkuhl for this observation.  
   40      The immediately addressed sporting association, the International Skating Union, 

rejected the ‘attacks’ against the CAS as ‘an irresponsible offence against the dedicated work of 
hundreds of CAS arbitrators from many countries who have proved their professionalism and 
independence in hundreds, if not thousands of decisions rendered over the last 25 years’ 
(< http://www.womensportreport.com/women-sport_official-press-release-from-the-isu-
claudia-pechstein-case_17249 > accessed 3 November 2013).  
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may still raise legitimacy issues in practice, because it questions the 
‘voluntary’ nature of such a waiver.  41   

 I share Lehmkuhl’s judgement that the capacity of transnational 
associations to impose obligations on individual athletes contrasts sharply 
with the minimal extent to which athletes share in the creation of 
transnational regulations. Hampered by the lack of transparency in the 
establishment of transnational rules, their opportunities for participation 
‘tend to zero’ (Lehmkuhl  2004 : 183). Even the voluntary nature of 
individual consent to the sporting associations’ rules is not regarded as a 
real counter to the imbalance between, on the one hand, the opportunities 
open to the regulatory subjects to infl uence the rules that apply to them 
and, on the other, the grave consequences of decisions made on the basis 
of those rules, or even simply of a refusal to submit oneself to the relevant 
regulatory regime. 

 However, when independent sports organizations violate fundamental 
rights they still operate under the shadow of public institutions established 
to protect these rights. This was made particularly clear by the conduct of 
the European Court of Justice in a number of cases dealing with individual 
actions against sporting associations. In what has come to be known as the 
‘Bosman ruling’, for example, the European Court of Justice directed that 
‘The abolition as between Member States of obstacles to freedom of 
movement for persons would be compromised if the abolition of State 
barriers could be neutralized by obstacles resulting from the exercise of 
their legal autonomy by associations or organizations not governed by 
public law.’  42   From this it is clear that one of the major demands on public 
regulation consists in scrutinizing and monitoring private norm-setting 
and norm-enforcement for abuse. To ensure their compatibility with 
fundamental rights and freedoms it is expected to apply the yardstick of 
national and international constitutional criteria to the structures and 
rulings of sporting bodies.  43      

 IV.     Summary and generalizing conclusions 

 The case of the  lex sportiva  accentuates the need for new forms of checks 
and balances to assure that private self-constitutionalization meets certain 
legitimacy demands. The normative criteria applied here to sporting self-
regulation demonstrate that although the latter has taken over many functions 

   41      I thank one of my reviewers for this important qualifi cation.  
   42      < http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61993CJ0415 > 

accessed 7 June 2014. See also Lengauer (2011: 121–36).  
   43      See also Lehmkuhl ( 2004 ) and Lüer ( 2006 ).  
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normally reserved to state-based political authority, and created extensive 
legitimatory mechanisms to justify these, it nonetheless remains dependent 
on a governmental/inter-governmental ‘shadowing’ that ensures a link 
back to the common good and the rule of law – a link only the state/states 
can provide. The anti-doping measures enshrined in the WADA code 
refl ect complex interconnections between private self-regulation and 
the (inter-)governmental political structure in which that regulation is 
embedded. The exercise of private transnational authority operates in a 
space afforded by national and international law. The  lex sportiva  shows 
how the interaction between existing regulatory arenas who share the 
responsibility to procure the legitimacy of transnational private self-
regulation can improve the legitimacy record of sporting self-regulation. 
In the realm of sports, this framework has produced hybrid links between 
private self-regulation and the public fabric in which this is embedded. 
The spheres of public and private regulation are closely intermeshed – in 
judicial or arbitration proceedings, for example where sport assumes 
primary responsibility for ‘prohibiting doping by means of its own system 
of rules, punishes violations via its own sports-based judicial procedures’ 
while the state ‘assumes a secondary guarantor function’ by providing a 
legal framework for this (Nolte  2012 : 8). The functional division of labour 
between public regulation and private self-regulation in this area is based 
on the autonomy of sporting organizations, assured by international 
law and operating within the framework of international agreements. 
This does not exclude the possibility of norms relevant to sport also 
being incorporated into (inter-)national laws, or of higher-order inputs 
to governance also taking place via the self-regulation route. Thus, 
constitutional-style ‘rules for rule-making’ may very well also form part of 
transnational private self-regulation initiatives and codes of conducts 
within sport itself. However, such rules remain subject to public monitoring. 
A key function is thus retained by the state as the ‘ultimate accountable 
entity’ (Reissinger  2010 : 21 and 30). 

 The case of private self-regulation in sports confi rms the state’s 
indispensable constitutionalizing function in guaranteeing a minimum 
of procedural requirements. Transnational private self-regulation invokes 
such guarantees on several levels here, among others in relation to support 
in the area of implementation or in regard to safeguarding the security of 
affected third parties. In this sense, public guarantee functions and private 
norm-setting and norm-enforcement can indeed be viewed as interdependent 
‘two-way safety-nets’ (Röthel  2007 : 763). The observations made here 
about the (inter-)governmental ‘shadowing’ of transnational private self-
regulation corroborate the notion that (inter-)national infl uence is, in 
principle, both necessary and possible. When private actors assume public 
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functions this does not unburden the state/world of states of their ultimate 
responsibility to mitigate the problems of legitimation associated with 
transnational private norm-setting and norm-enforcement by:
   
      •      integrating the rules generated, executed and monitored by private actors 

into a national/international legal system that can exert a facilitating, 
corrective, or prohibitive infl uence on them in cases where fundamental 
rights may be violated or public-interest objectives may not be attained 
(‘external legitimation’)  

     •      at the same time helping to mobilize the sources of legitimation which 
private self-regulation has available to it in and of itself (‘internal 
legitimation’), which it does by –  

     •      guaranteeing space for the politicization, by society, of the defi ciencies of 
private self-regulation and of its (inter-)national regulation.   

   
  The question of what actual combination of these core elements of 
regulated self-regulation is needed to deal with particular defi cits of 
legitimacy can only be answered on a case-by-case basis. Some 
generalizing conclusions may, however, also be drawn from the sports 
world’s self-regulation. The state is still in the game and has a wide range 
of proactive, reactive and laissez-faire instruments available to it in 
discharging this responsibility, be it unilaterally or collectively. While, in 
their constitutionalizing function, the state and the international political 
order constituted by states, remain the ultimate reference points for 
procuring the legitimacy of global governance arrangements, a substantial 
part of the burden of – initial –legitimation can and must be carried by 
those directly involved in private self-regulation. The need for public 
regulation depends decisively on the extent to which private self-
regulation, as a form of exercise of power open to abuse, takes initial 
regulatory action in regard to itself or, where appropriate, imposes limits 
on itself in order to satisfy the legitimatory requirements set out here. 
Vice versa, this initial regulatory action which can provide private self-
regulation with a certain internal legitimacy remains equally indispensable 
when public regulation by the state/world of states fails because public 
actors are too weak, unwilling or their interferences suffer from legitimacy 
defi cits themselves. External (public) and internal (private) sources 
of legitimacy need to be combined to compensate for one another’s 
weaknesses. 

 The way in which the  lex sportiva  is embedded not only in national but 
also in inter-governmental legal systems highlights the fact that, rather 
than there being one single place from which the shadow of state hierarchy 
can be cast across transnational private self-regulation, the levels at which the 
states/world of states can exert infl uence may be located in the international 
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or the particular national sphere. How far they will actually fulfi l the 
safety-net functions that fall to them, and under which conditions they will 
make practical use of the leverage theoretically available to them, is 
another story. The fi nancial crisis has demonstrated how large this gap can 
be. Even in the world of sports, there remains a considerable gap between 
responsibility, on the one hand, and capacity and willingness for meaningful 
and effective involvement according to the guarantee functions listed 
above, on the other. Thus the case of the  lex sportiva  does not only 
illustrate the omnipresence, but also the limits of public ‘shadowing’ in 
regard to whether public guarantee functions are adequately exercised 
or not. Identifying an ‘ultimate accountable entity’ is one thing; putting 
its responsibility into practice is another. The political order of the 
international society as construed in neo-Westphalian terms provides a 
dispersed and fragmented constitutional-style legal framework with little 
reliable guarantees that states are capable or willing to enact their background 
role. 

 A basic consensus about the norms (or institutional ‘software’) that 
are generally recognized as central constitutional principles may still exist. 
However, the process of global constitutionalization that is currently 
going on within the neo-Westphalian setting does not yet reveal a realistic 
blueprint for a less fragmented, integrally connected and more reliable 
state-based ‘backup’ architecture (or institutional ‘hardware’) than the 
presently operating constitutional pluralism for monitoring the public 
authority exercised by way of transnational private self-regulation. 
In the meantime we have the postulate of private self-constitutionalization 
as an entity  subject to regulation  located in the midst of multiple sites of 
constitutional authority within a state-based patchwork of constitutionalizing 
rules that carries the ultimate responsibility to procure its legitimacy but 
suffers from a lack of instruments to make the state(s) live up to their 
constitutional responsibility in practice. Rather than being able to offer 
a ‘grand solution’ I join those who are still on the way to improve the 
‘foundation on which grander ‘‘how to’’ proposals can be built’ (Black 
 2008 : 137).     
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