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ADMINISTRATIVE DETENTION BY NON-STATE ARMED (GROUPS:
LEGAL BASIS AND PROCEDURAL SAFEGUARDS

. . *
Maria Gavrilova

The realities of contemporary armed conflicts with a complex interweaving net of actors are rarely remin-
iscent of classic combat scenarios envisaged by the drafters of the Geneva Conventions. The scarcity of
conventional regulation of non-international armed conflicts (NIACs), coupled with the non-state character
of the majority of detaining powers, lead to lack of clarity regarding the legal regime of detention of persons
captured by non-state armed groups (NSAGs). In the absence of an explicit authorisation for internment
under the international humanitarian law applicable to NIACs, recent developments in case law have
induced a scholarly debate on what is the legal basis for administrative detention carried out by these
actors. The article analyses key arguments presented by both sides of the debate, concluding that neither
side can demonstrate either the existence or the absence of the authorisation in question, while the discus-
sion itself has limited practical value in regulating the conduct of NSAGs. At the same time, the practice of
states, although still ambivalent, points to the gradual transformation of mere legality, or the so-called
‘inherent power’ to intern, into a customary provision providing a legal basis for administrative detention
by NSAGs.
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1. INTRODUCTION

Armed conflicts as we are experiencing them today have changed significantly since the middle
of the twentieth century, when the Geneva Conventions (GCs) were adopted. At that time no one
could ever have foreseen that the monopoly of states to use force would be undermined to such
an extent that the absolute majority of armed conflicts would be non-international in their char-
acter. This significant shift in the nature of warring parties renders largely inapplicable provisions
of the GCs that proscribe procedural and material safeguards for detainees' and leave the latter
with minimal conventional protection provided by common Article 3 (CA3)? and the Additional
Protocol II (AP II).?

At the same time, the number of non-international armed conflicts (NIACs) and their frag-
mented character caused by the growth of the number of parties to these conflicts testify that

“Legal Adviser to the International Committee of the Red Cross (ICRC) Regional Delegation for the Russian
Federation, Belarus and Moldova; maria.s.gavrilova@gmail.com. The article reflects only the views of the author
and not necessarily those of the ICRC.

! Unless applied to non-international armed conflicts (NIACs) by analogy or building up the basis for customary
international humanitarian law (IHL).

2 Geneva Convention (III) relative to the Treatment of Prisoners of War (entered into force 21 October 1950) 75
UNTS 135 (GC III), art 3; Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War
(entered into force 21 October 1950) 75 UNTS 287 (GC IV), art 3.

3 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of Victims of
Non-International Armed Conflicts (entered into force 7 December 1978) 1125 UNTS 609 (AP II), arts 5-6.
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there is a desperate need for effective legal protection being provided to persons whose rights
might potentially be endangered in such situations. One of the most striking examples in this
respect is the conflict in Syria, where 1,000 non-state armed groups (NSAGs) were registered
as fighting within borders of that state.* At the same time, persons whose liberty was restricted
by NSAGs remain one of the most vulnerable categories of the population affected by the con-
sequences of armed conflict.

Unlike some other provisions — such as those that regulate the conduct of hostilities during
international armed conflicts (IACs), which retain their customary nature when applied to
NIAC?® — rules that establish internment regimes for prisoners of war (PoWs) and/or members
of the civilian population who pose a security threat to a party to a conflict by their nature are
not necessarily transposable outside the context of IACs. The regime of detention and corre-
sponding legal protection is to a large extent predetermined by the status of the persons detained
and the corresponding powers of detaining authorities.

The process of formation of customary international humanitarian law (IHL) over the past few
decades has led to a significant level of approximation of IAC and NIAC regimes. Nevertheless,
the difference remains acute between the status of members of regular armed forces who are eli-
gible for PoW status in the context of IAC and are explicitly empowered to carry out detention by
virtue of both national legislation and IHL, and the status of members of NSAGs who possess
none of these privileges and powers.

One of the challenges faced by the legal community is the lack of a clear legal basis provided
by conventional provisions of IHL. It might seem counter-intuitive that internment has no legal
basis in IHL regulating NIAC, especially considering that apart from being a common practice of
contemporary armed conflicts, it also represents one of a very limited number of alternatives to
the actual killing of persons considered to be a threat to the security of a warring party.

Nevertheless, the absence of explicit authorisation, permissible grounds and defined proce-
dures has sparked debate among scholars regarding the overall legality of internment and the pos-
sible practical implications of the existing lack of clarity in the applicable legal regime.

Sections 2.1 to 2.3 of this article provide essential definitions of NSAGs and internment, set-
ting the scope of substantial analysis, and contain methodological observations on the relevance
of state practice to this inquiry.

The article attempts to provide a legal analysis of the arguments presented within this aca-
demic discussion, assessing their validity and relevance in establishing the existence or absence
of authorisation to intern within the framework of IHL. Sections 3.1 and 3.2 inquire into the legal
implications of the scarcity of conventional provisions and the absence of a clear legal framework
of internment. Sections 3.3 and 3.4 assess the possibility of regulation of otherwise illegal
conduct by virtue of IHL and analyse the scope of the prohibition of arbitrary detention under
CA3 and AP II. Sections 3.5 and 3.6 conclude the analysis of the substantive arguments with

4ICRC, ‘The Roots of Restraint in War’, 18 June 2018, 13.
SICTY, Prosecutor v Tadi¢, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, IT-94-1-A,
Appeals Chamber, 2 October 1995, [110], [119].
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an interpretation of current state practice and an assessment of the practical implications of either
solution to the legal dilemma presented.

It is the opinion of the author that these arguments, unfortunately, do not enable resolution of
the issue at hand beyond any doubt. Instead of providing evidence in support of either side of the
debate they should be considered as neutral to the establishment of a power to detain.

At the current stage of development of international law, it is possible to conclude that intern-
ment is legal under IHL in both types of armed conflict. However, the inherent power to detain
implied by IHL remains to be without prejudice to the assessment of the legality of administrative
detention under international human rights law (IHRL) and domestic law.

This article challenges the practical importance of the current debate for the purpose of regulating
the conduct of NSAGs and the corresponding protection provided to detainees. It is the opinion of
the author that given the limited practical differences between the legality of internment and its
authorisation, more attention needs to be paid to regulation of this practice and clarification of applic-
able legal standards rather than to an inquiry into the source of powers of the detaining authorities.

The final sections of the article are aimed at defining the legal regime of administrative deten-
tion by NSAGs. Sections 4.1 and 4.2 specify permissible grounds of internment carried out by
NSAGs. Section 4.3 outlines procedural safeguards to be provided to detainees. Section 4.4 final-
ises the substantive analysis with an inquiry into the extent to which the IHRL will complement
the standards established by IHL in respect of the protection of detainees. It is the opinion of the
author that it is still premature to hold NSAGs accountable for the obligations related to the treat-
ment of detainees that are based solely on IHRL. At the same time, the latter complements and
informs the interpretation of procedural obligations that find a clear basis in both areas of law.

2. PRELIMINARY OBSERVATIONS

The scarcity of conventional norms regulating detention in NIAC — in particular, the complete
absence of provisions specifying legal grounds of internment and relevant procedures — has
led to an impressive amount of academic debate on the existence of the very power to intern®
following the decision of the United Kingdom (UK) High Court of Justice to the contrary.’

¢ See Andrew Clapham, ‘Detention by Armed Groups under International Law’ (2017) 93 International Law
Studies 1; Kubo Macék, ‘A Needle in a Haystack? Locating the Legal Basis for Detention in Non-International
Armed Conflict” (2015) 45 Israel Yearbook on Human Rights 87; Lawrence Hill-Cawthorne and Dapo
Akande, ‘Does IHL Provide a Legal Basis for Detention in Non-International Armed Conflicts?’, EJIL: Talk!,
7 May 2014, https:/www.ejiltalk.org/does-ihl-provide-a-legal-basis-for-detention-in-non-international-armed-
conflicts; Sean Aughey and Aurel Sari, ‘THL Does Authorise Detention in NIAC: What the Sceptics Get
Wrong’, EJIL: Talk!, 11 February 2015, https:/www.ejiltalk.org/ihl-does-authorise-detention-in-niac-what-the-
sceptics-get-wrong; Daragh Murray, ‘Non-State Armed Groups, Detention Authority in Non-International
Armed Conflict, and the Coherence of International Law: Searching for a Way Forward’ (2017) 30 Leiden
Journal of International Law 435; Sandesh Sivakumaran, The Law of Non-International Armed Conflict
(Oxford University Press 2014) 301-05; Els Debuf, Captured in War: Lawful Internment in Armed Conflict
(Hart 2013) 451-98; Lawrence Hill-Cawthorne, Detention in Non-International Armed Conflict (Oxford
University Press 2016) 66—107.

7 Serdar Mohammed v Ministry of Defence [2014] EWHC 1369 (QB) (UK), [232]-[268].
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The absence of a so-called right to intern or implicit authorisation under IHL regulating the con-
duct of parties to a NIAC might be a potential problem for states when it comes to their partici-
pation in extraterritorial NIAC. However, in the majority of cases state parties are involved in
NIACs that have no extraterritorial elements and/or spillover effects, thus allowing governmental
authorities to seek the power to intern elsewhere, starting with the domestic law. Certainly,
internment carried out by authorised state bodies might require a lawful derogation from relevant
provisions for the countries bound by relevant international and regional human rights instru-
ments.® For the NSAGs the situation is more problematic as IHL is the only area of law that pro-
vides them affirmatively with a set of legal obligations and thus, arguably, it is the only potential
source of their empowerment to exercise any governmental functions (including powers to
detain).

In 2016, the ICRC visited 1,649 places of detention with almost one million detainees bene-
fiting from such visits. Strikingly, out of 33,056 detainees receiving individual visits only 35 had
the status of PoW, leaving an overwhelming majority of persons outside the conventional protec-
tion embedded in the PoW regime.’

Thus, the relevant conventional provisions on which we need to focus include CA3 and
Article 5 of AP II. Both are equally binding for state and non-state parties to a conflict. The dis-
cussion regarding the source of the binding character of IHL provisions for NSAGs, while still
ongoing, lies primarily in the field of the theory of public international law, and explanations pro-
vided differ depending on the theoretical preferences of each author.'

Regardless of the preferred theoretical explanation, the intention of state parties to bind armed
groups by the respective provisions is well established and supported by the drafting history of
treaties.!! For the purposes of this article it is interesting to keep in mind that so far neither CA3
nor AP II provides us with clear guidance on the source of obligations of NSAGs and the
mechanisms of conferring the latter on non-parties to a treaty. Nevertheless, the international
legal community has managed to reach consensus on the existence of the obligatory power of
both documents without unanimously answering the question ‘how?’.'?

8 See, eg, European Convention for the Protection of Human Rights and Fundamental Freedoms (entered into force
3 September 1953) 213 UNTS 222 (ECHR), arts 5 and 15; International Covenant on Civil and Political Rights
(entered into force 23 March 1976) 999 UNTS 171 (ICCPR), arts 4 and 9.

?ICRC, Annual Report 2016, May 2017, 82, 512.

10 See, eg, Liesbeth Zegveld, Accountability of Armed Opposition Groups in International Law (Cambridge
University Press 2002) 10; Hill-Cawthorne (n 6) 101-05; Eric David, ‘IHL and Non-State Actors: Synopsis of
the Issue’ (2003) 27 Collegium, Proceedings of the Bruges Colloquium: Relevance of International
Humanitarian Law to Non-State Actors, 25-26 October 2002, 27, 35; Eve La Haye, War Crimes in Internal
Armed Conflict (Cambridge University Press 2008) 119-21; Marko Milanovi¢, ‘Is the Rome Statute Binding
on Individuals? (And Why We Should Care)’ (2011) 9 Journal of International Criminal Justice 25, 38—40;
Lindsay Moir, The Law of Internal Armed Conflict (Cambridge University Press 2002) 52—58, 96-99.

'"ICRC, Commentary on the First Geneva Convention, Convention (1) for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field (Cambridge University Press 2016) (Commentary on GC I) paras
505-08; Yves Sandoz, Christophe Swinarski and Bruno Zimmermann (eds), Commentary on the Additional
Protocols (ICRC and Martinus Nijhoff 1987) (Commentary on the Additional Protocols) paras 4442-44.

12 Jann K Kleffner, ‘The Applicability of International Humanitarian Law to Organized Armed Groups’ (2011) 93
International Review of the Red Cross 443, 444. See also the authors cited at n 10.
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Before going into an in-depth analysis of the existence of the power to detain provided by
IHL for NSAGs and the corresponding legal procedures, the following sections will provide
guidance on clarifying the subject matter and methodology of the further research.

2.1. DermNiTION OF NSAG

Despite the existence of a significant number of NSAGs engaged in NIACs, which represent the
predominant type of armed conflict nowadays, conventional IHL does not contain a clear defin-
ition of what constitutes an ‘organised armed group’."?

The idea to set a list of definitive criteria for the establishment of the existence of a NIAC
within the meaning of CA3, and thus distinguishing the latter from a ‘handful of individuals
[raising] rebellion against the State and attack[ing] a police station’, received attention during
the process of adoption of the GCs.'* Although this idea was eventually dropped, the
Commentaries on the GCs included a list of non-obligatory ‘convenient criteria’ that were dis-
cussed during a phase of negotiations and could potentially evidence the existence of a NIAC.'

Remarkably, one of those criteria pointed specifically to the need for a certain level of organ-
isation on the side of the NSAG to be qualified as a party to a NIAC.'¢ It is one of the criteria for
the determination of the existence of a NIAC that were subsequently confirmed through the prac-
tice of international criminal justice institutions'” and universally accepted as a prerequisite for
the application of CA3 and AP II.'®

Therefore, the starting point for defining NSAGs is the possession of ‘some degree of organ-
ization’.!” While elaborating a list of factors that could be used to indicate a sufficient level of
organisation®® required by CA3 and AP II, tribunals have repeatedly refused to provide a unified
definition or a mandatory checklist of criteria to determine the status of a party to a NIAC, reiter-
ating that in each concrete situation determination has to be made on a case-by-case basis.”!

BAPII (n 3) art 1.

14 Jean S Pictet (ed), Commentary on the Third Geneva Convention relative to the Treatment of Prisoners of War
(ICRC 1960) 35.

15 ibid 35-36.

16 ibid 36.

7 Tadi¢ (n 5) [70]; ICTR, Prosecutor v Jean-Paul Akayesu, Judgment, ICTR-96-4, Trial Chamber I, 2 September
1998, [620]; ICC, Prosecutor v Jean-Pierre Bemba Gombo, Judgment pursuant to Article 74 of the Statute,
ICC-01/05-01/08, Trial Chamber III, 21 March 2016, [128].

18 See, eg, Sivakumaran (n 6) 170-80; Yoram Dinstein, Non-International Armed Conflicts in International Law
(Cambridge University Press 2014) 20; Moir (n 10) 36-38; ICRC, ‘How is the Term “Armed Conflict” Defined in
International Humanitarian Law?’, Opinion Paper, March 2008, 3-5.

YICTY, Prosecutor v Fatmir Limaj, Haradin Bala, Isak Musliu, Judgment, 1T-03-66-T, Trial Chamber II,
30 November 2005 (Limaj and Others), [89]; ICTY, Prosecutor v Ljube Boskoski & Johan Tarculovski,
Judgment, 1T-04-82, Trial Chamber II, 10 July 2008 (Boskoski & Tarculovski), [197];

2 ICTY, Prosecutor v Ramush Haradinaj, Idriz Balaj, Lahi Brahimaj, Judgment, IT-04-84-T, Trial Chamber I,
3 April 2008 (Haradinaj and Others), [60]; Boskoski & Tarculovski (n 19) [199]-[203].

2V ICTR, Prosecutor v Georges Anderson Nderubumwe Rutaganda, Judgment, ICTR-96-3-T, Trial Chamber I,
6 December 1999, [93]; Limaj and Others (n 19) [90]; ICTY, Prosecutor v Mile Mrksi¢, Miroslav Radic,
Veselin Sljivancanin, Judgment, IT-95-13/1-T, Trial Chamber II, 27 September 2007, [407].
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In reality, NSAGs can choose different modes of organisation, starting from centralised
groups establishing military formation resembling state armed forces and creating an elaborate
system of judicial institutions, to groups embedded in local communities and lacking any hier-
archical structure or permanent leadership.”> The development of a uniform legal definition,
apart from being a difficult task, would inevitably entail the risk of being too restrictive. At
the end of the day some NSAGs, despite being parties to NIAC, would risk dropping out of
the scope of application of IHL because of a different organisational structure that was not envi-
saged by the definition or would be denied such status by states that are interested in labelling the
group as a criminal gang rather than a group in possession of even limited international
personality.

Thus, in accordance with the following criteria developed in jurisprudence and doctrine, in
order for the NSAG to be considered a party to an existing NIAC it has to possess a certain
degree of organisation sufficient for:

» Dbeing able to plan and carry out military operations;** and
+ establishing responsible command allowing for maintaining discipline and ensuring com-
pliance with basic humanitarian obligations.?*
The same criteria were endorsed in the updated Commentary on GC I, referring particularly to the
criterion of organisation under CA3.%°

When it comes to NSAG parties to NIAC under AP II, apart from an additional requirement
of territorial control, reasonably enough both criteria would imply a higher level of organisation
providing for:

+ the ability to carry out ‘sustained and concerted military operations’; and

* the existence of responsible command capable of enforcing obligations under AP I1.2°
After establishing the essential features of the NSAG it is worth mentioning briefly criteria that
are not relevant for the purposes of this article: the motivation of the NSAG and its capacity to
establish control over part of the territory.

The suggestion to include a specific motivation — for instance, of a political nature — as one of
the determinative criteria was discussed by states during the adoption of the GCs and rejected.?’
This idea has also been criticised in the legal scholarship.® Indeed, neither CA3 nor AP II con-
tains any provision that could be interpreted as differentiating the scope of powers and respon-
sibilities based on the motivation of parties to a NIAC. Therefore, the power to detain has to be
studied in respect of all NSAGs regardless of their specific objectives.

2ICRC (n 4) 21-24.

2 Haradinaj and Others (n 20) [60]; ICC, Prosecutor v Thomas Lubanga Dyilo, Decision on the Confirmation of
Charges, ICC-01/04-01/06, Pre-Trial Chamber I, 29 January 2007, [234];

24 Boskoski & Tarculovski (n 19) [196]-[197[; Sivakumaran (n 6) 174-80; Dinstein (n 18) 32.

25 Commentary on GC I (n 11) para 429.

26 AP II (n 3) art 1; See also Akayesu (n 17) [626]; ICTY, Prosecutor v Enver HadZihasanovié, Mehmed Alagic,
Amir Kubura, Decision on Joint Challenge to Jurisdiction, IT-01-47-PT, Trial Chamber, 12 November 2002, [87];
Boskoski & Tarculovski (n 19) [197].

27 Commentary on GC I (n 11) paras 447-51.

28 Dinstein (n 18) 17-18; Sivakumaran (n 6) 182.
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Establishing control over a part of the territory was introduced into AP II as a prerequisite for
its application, thus limiting the material scope of application to armed conflicts of a certain level
of intensity.?

At the same time a deliberate decision was taken: to keep AP II separate from CA3, thus
maintaining the autonomous existence and broad scope of application of the latter.’® It was
the intention of the drafters of CA3 to provide albeit limited scope of protection to the maximum
possible number of persons affected by adverse consequences of an armed conflict.>! While ter-
ritorial control might be necessary in order to reach the required level of intensity envisaged by
AP II and implement its provisions,*? it is not essential for compliance with the minimum require-
ments of CA3.%

There is no reason to artificially exclude from the present study NSAGs that do not possess
the level of control over the territory required by AP II. CA3 still provides a list of essential guar-
antees for persons detained by NSAGs in times of conflict of low intensity, while internment
remains a distinctive feature of all armed conflicts regardless of their legal classification.
Furthermore, as indicated above, CA3 is already limited in the scope of its application to
NSAGs that are capable of implementing the basic humanitarian requirements. It necessarily
means that these NSAGs, at least in principle, can ensure compliance with obligations related
to the regime of detention in the situation of NIAC.

Thus, the present article seeks to explore the power to detain in respect of all NSAGs capable
of constituting a party to a NIAC either under CA3 or AP II.

2.2. DEFINITION OF DETENTION

In the broadest sense, the notion of detention can be defined as ‘the custodial deprivation of
liberty ... caused by the act of confining a person in a narrowly bounded place, under the control
or with the consent of a State, or, in non-international armed conflicts, a non-State actor’.>*
In practice two constitutive elements of detention were elaborated:
+ the ‘objective element of a person’s confinement in a particular restricted space for a not
2.35

negligible length of time’;’> and
+ the subjective element, implying the lack of valid consent to the confinement in question.*®
While detention is an umbrella term covering deprivation of liberty carried out by different bod-
ies and for a broad variety of reasons, administrative detention is considered as one of its types. It

is generally understood as deprivation of liberty that has been ordered by executive authorities

2% Commentary on the Additional Protocols (n 11) paras 4453, 4464—67.

30 ibid paras 4454, 4457.

3! Commentary on GC I (n 11) para 385.

32 Commentary on the Additional Protocols (n 11) para 4466.

33 Boskoski & Tarculovski (n 19) [197].

34ICRC, ‘Detention’, https:/casebook.icrc.org/glossary/detention.

35 ECtHR, Storck v Germany, App no 61603/00, 16 June 2005, para 74.

36 ibid; see also Human Rights Committee, General Comment No 35: Article 9 (Liberty and Security of Person)
(7-31 October 2014), UN Doc CCPR/C/GC/35 (General Comment No 35), para 6.
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and conducted outside criminal proceedings without the intention to bring criminal charges
against the individual concerned.®’

The term ‘internment’ is reserved for administrative detention carried out in the context of
armed conflict.>® Despite the absence of detailed provisions specifying legal grounds and/or pro-
cedures pertaining to internment in NIAC, the term itself is mentioned in AP I1.>° As such it
represents ‘a specific type of non-criminal, non-punitive detention imposed for security reasons
in an armed conflict’.*

The first distinctive feature of internment is the state of an armed conflict, which is presumed
by the very use of this term introduced by IHL. Thus, some definitions used for internment in
essence merely repeat the key characteristics of administrative detention.*! The second definitive
feature of internment that is frequently highlighted is the use of security grounds as a rationale for
detention.*> Consequently, internment could be understood as a specific type of administrative
detention carried out for security reasons in situations of armed conflict.

In scholarly literature devoted to this subject such terms as ‘internment’, ‘security detention’
and ‘administrative detention’ are frequently used interchangeably*® and will be used inter-
changeably for the purposes of this article. Detention carried out in the course of criminal pro-
ceedings will be referred to as ‘criminal detention’.

2.3. THE RELEVANCE OF STATE PRACTICE

Before exploring the issue at hand, a few methodological observations will be made regarding the
overall relevance of state practice for the determination of the existence of a power to intern con-
ferred on NSAGs by virtue of THL.

First, in analysing the scope of powers provided by IHL, one has to keep in mind the equality
of the belligerents as one of the foundations of this area of law. This principle, which implies
equality of obligations, is applicable in both IAC and NIAC and is reflected in conventional pro-
visions.** Equality of belligerents is essentially grounded on the irrelevance of the underlying
motivations of the warring parties in determining the scope of their obligations and correspond-
ing isolation from the issues of jus ad bellum (for IAC) and criminal prosecution for taking up

37 Jelena Pejic, ‘Procedural Principles and Safeguards for Internment/Administrative Detention in Armed Conflict
and Other Situations of Violence’ (2005) 87 International Review of the Red Cross 375, 375-76.

B GC I (n 2) art 21; GC IV (n 2) art 41.

AP II (n 3) art 5.

4 ICRC, ‘Strengthening International Humanitarian Law Protecting Persons Deprived of Their Liberty:
Concluding Report’, 32nd International Conference of the Red Cross and Red Crescent, 321C/15/19.1, October
2015, 9.

4l Commentary on the Additional Protocols (n 11) para 3063; ICRC, ‘Strengthening Legal Protection for Persons
Deprived of Their Liberty in relation to Non-International Armed Conflict: Regional Consultations 2012—13°,
Background Paper, 10.

42 Commentary on GC I (n 11) para 718; Hill-Cawthorne (n 6) 1.

43 See, eg, Hill-Cawthorne (n 6) 1; Clapham (n 6) 5-7; Magak (n 6) 95.

44 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (entered in force 7 December 1978) 1125 UNTS 3 (AP I), preamble; GC III (n 2) art 3.
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arms (for NIAC). The validity of this principle for both types of NIAC* and its importance for
ensuring effective compliance with THL has been confirmed repeatedly in the doctrine.*®

In accordance with this principle, states parties to NIACs and NSAGs are accorded the same
level of rights and obligations within the IHL framework. Therefore, if it is established that states
are authorised to exercise administrative detention by virtue of IHL, the same authorisation is to
be provided to NSAGs.

This principle, however, is not to be extended to other areas of international law. As has been
reiterated on numerous occasions, equality of belligerents does not entail the overall equality of
parties to a conflict under international law.*” This conclusion implies that NSAGs are not con-
ferred with powers that are either based on other areas of international law or considered to be
derived from the legal personality of states under the latter.

Thus, even if one accepts a hypothesis that IHL confers a limited or functional legal person-
ality on NSAGs,* it does not automatically lead to the capacity of non-state actors to participate
in the formation of customary rules of international law. On the contrary, despite arguable posi-
tive implications of the acceptance of practice of NSAGs as evidence leading to the formation of
a customary rule,* this idea was explicitly rejected by the International Law Commission in its
study on the identification of customary international law.® Hence, the practice of NSAGs,
although an important source of information on the implementation of IHL, cannot serve as con-
clusive evidence of the existence of their power to detain in NIAC. Even if consistent and con-
clusive practice is established on the side of the NSAG, it is unlikely to be accepted by states as
law in accordance with the Statute of the International Court of Justice.”!

At the same time, we are dealing with situations where neither state is willing to take any
steps or make any pronouncement that could provide even a slim chance for the legitimisation
of the NSAG it is facing in the course of NIAC.*? It leads to frequent denials of the existence
of a NIAC from the side of the state authorities.>> As has been noted, one of the key reasons

4 See Commentary on GC I (n 11) para 504; Commentary on the Additional Protocols (n 11) para 4442.

46 Sivakumaran (n 6) 242-46; Jonathan Somer, ‘Jungle Justice: Passing Sentence on the Equality of Belligerents in
Non-International Armed Conflict’ (2007) 89 International Review of the Red Cross 655, 656-58; Kubo Macak,
Internationalized Armed Conflicts in International Law (Oxford University Press 2018) 146—48.

47 See, eg, Dinstein (n 18) 65-68; Somer (n 46) 663—64; Moir (n 10) 65-67.

48 Zegveld (n 10) 151-52; Kleffner (n 12) 454-56.

49 Sivakumaran (n 6) 562—64.

0 International Law Commission, ‘Identification of Customary International Law: Text of the Draft Conclusions
as Adopted by the Drafting Committee on Second Reading’ (17 May 2018), UN Doc A/CN.4/L.908, Conclusion
4: Requirement of Practice, para 3; see also Michael Wood, ‘The Evolution and Identification of the Customary
International Law of Armed Conflict’ (2018) 51 Vanderbilt Journal of Transnational Law 727, 731-33.

5! Statute of the International Court of Justice (entered in force 24 October 1945) 33 UNTS 993, art 38.

52 The drafting history of AP II can serve as a clear illustration of this attitude: see Commentary on the Additional
Protocols (n 11) paras 4412-15.

3 Even in the case of the prolonged armed conflict in Syria, state authorities refer to hostilities as ‘crisis’: see, eg, ‘Al-
Jaafari: Terrorism of ISIS, Jabhat al-Nusra and Negative Intervention in Syrian Affairs are Real Obstacles in Front of
Humanitarian Work in Syria’, Permanent Mission of the Syrian Arab Republic to the United Nations, 27 July 2017,
https:/www.un.int/syria/statements_speeches/al-jaafari-terrorism-isis-jabhat-al-nusra-and-negative-intervention-syrian.
For more examples of states’ unwillingness to admit the state of a NIAC see Kenneth Watkin, Fighting at the Legal
Boundaries: Controlling the Use of Force in Contemporary Conflict (Oxford University Press 2016) 176-77.
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for such denial is the desire to evade equality of belligerents by staying in the realm of the law
that does not put state armed forces on an equal footing with NSAGs, even if the latter implies the
necessity to comply with a more strict set of obligations provided by other areas of international
law.>*

It is therefore extremely unlikely that the practice of states would provide a specific reference
to the scope of rights and obligations of NSAGs under IHL sufficient to establish either the exist-
ence or the absence of the power to intern in situations of NIAC. For the authorities, the practice
of detention carried out by non-state actors first and foremost constitutes an unlawful deprivation
of liberty under domestic criminal law. While understandable and legitimate, it does not help in
clarifying the extent of powers provided by IHL without prejudice to the qualification of the same
practices within national legal systems.

Importantly, as entities NSAGs cannot possibly constitute parties to disputes before regional
human rights courts or appear before either of the UN bodies entitled to consider individual com-
plaints. At the same time, the case law of international criminal tribunals addressing administra-
tive detention during NIACs instead of considering the issue of the existence of a right or an
inherent power to intern (regardless of the nature of the detaining authorities) is concerned essen-
tially with establishing whether the treatment of detainees was in compliance with IHL and, if
not, whether such treatment amounted to a war crime.> Thus, not surprisingly, the case law
of international courts does not contain an examination of detention powers of NSAGs.

Taking into account the insignificance of the practice of NSAGs and the absence of relevant
guidance provided by international judicial institutions, in order to establish the scope of powers
granted to NSAGs one inevitably has to refer to state practice both as a source of interpretation of
CA3 and AP II°° as well as a constitutive element of a possible customary rule. It is true that in
the vast majority of cases examples of state practice would be concerned about understanding and
interpreting detention powers vested in governmental authorities in situations of NIAC.
Nevertheless, such practice can provide an indication in respect of the powers the latter believe
to be provided to their agents by virtue of either conventional or customary provisions of IHL.

If it is established that the power to intern is included in the above-mentioned scope of rights
derived from IHL, it would necessarily mean that NSAGs also possess such power strictly within
the limits provided by this specific area of law as a result of the overarching principle of equality
of belligerents.’’

Therefore, for the purposes of the present article, state practice will be analysed with the aim
of establishing whether IHL provides NSAGs with a power to intern.

> Dieter Fleck, ‘The Law of Non-International Armed Conflict’ in Dieter Fleck (ed), The Handbook of
International Humanitarian Law (3rd edn, Oxford University Press 2013) 590.

5 See, eg, ICTY, Prosecutor v Zlatko Aleksovski, Judgment, 1T-95-14/1-T, Trial Chamber, 25 June 1999, [211]-
[230].

6 Vienna Convention on the Law of Treaties (entered in force 27 January 1980) 1155 UNTS 331, art 31(3)(b).
57Tt does not mean, however, that by virtue of this conclusion NSAGs would acquire any special standing under
domestic law or avoid prosecution for unlawful deprivation of liberty in accordance with the criminal code of a
particular state.
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3. PowER TO DETAIN

3.1. THE ABSENCE OF EXPRESS AUTHORISATION

One of the first problems to draw the attention of lawyers in trying to find a legal basis for deten-
tion carried out by NSAGs is the absence of express authorisation either in CA3 or in AP II. This
fact was repeatedly interpreted by scholars arguing against its existence as conclusive evidence of
the absence of a power to detain provided by IHL applicable in NIAC.®

Before turning to an analysis of the validity of this conclusion, it is worth remembering that
the absence of express authorisation was never interpreted as leading to the illegality of intern-
ment under IHL as such, even by those authors who argue against the existence of any author-
isation in both conventional and customary provisions.>® The legality of administrative detention
under IHL affects the practical importance of the overall debate over the existence of the power to
intern, which will be discussed later in this article.

To begin with, IHL provisions applicable to NIACs do not contain any rules that could be
interpreted as a general prohibition of administrative internment. Failures in complying with obli-
gations related to the humane treatment of detainees were repeatedly considered by the ICTY as
grave violations of the principles of IHL punishable under its Statute.®® These violations under
certain circumstances can also be considered as war crimes under the Rome Statute.®' Despite
the existence of extensive case law considering detention practices carried out during NIACs,
one would not be able to find instances when the very practice of internment was interpreted
as a violation of THL.

At the same time, there are examples of practices considered legal under IHL although not
expressly authorised by its provisions. For instance, the killing of members of regular armed
forces by NSAGs was never considered illegal under THL,%* although neither CA3 nor AP II
expressly authorise the use of lethal force by their members, even against persons that would con-
stitute legitimate military targets during IAC.%

Furthermore, for governmental authorities an assumption of illegality of detention under IHL
carried out during NIAC would mean the imposition of stricter obligations than those found in
IHRL and applicable during peacetime, as the latter in their turn leave at least some room for
administrative detention based on security grounds, provided that essential guarantees are

38 Hill-Cawthorne and Akande (n 6); Kevin Jon Heller, ‘THL Does Not Authorise Detention in NIAC: A Response
to Murray’, OpinioJuris, 22 March 2017, http:/opiniojuris.org/2017/03/22/33037.

% See, eg, Hill-Cawthorne (n 6) 70; Hill-Cawthorne and Akande (n 6).

%0 See, eg, Aleksovski (n 55) [222]-{228]; ICTY, Prosecutor v Miroslav Kvocka, Milojica Kos, Mlado Radic,
Zoran Zigi¢, Dragoljub Prcat, Judgment, 1T-98-30/1-T, Trial Chamber I, 2 November 2001, [124], [159]-[174].
¢ Rome Statute of the International Criminal Court (entered into force 1 July 2002) 2187 UNTS 90 (Rome
Statute), arts 8(2)(c)(i)—(ii).

2 Provided those attacked were not hors de combat and provisions regulating the use of means and methods of
warfare were complied with: see Dinstein (n 18) 226.

83 Hill-Cawthorne (n 6) 73-74; Hill-Cawthorne and Akande (n 6).
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respected.®* This conclusion would be simply illogical because, as a general rule, IHL does not
further limit powers that states possess during peacetime.®> On the contrary, while taking into
account the notion of military necessity, the IHL provisions tend to loosen the analogous restric-
tions imposed by ITHRL.%

The prohibition on using riot-control agents as a method of warfare,*” while being an import-
ant exception to this rule, was introduced into the treaty because of a very specific rationale.
Reportedly such use was perceived as creating the danger of further escalation, leading to the
use of chemical weapons.®® Neither the text of CA3 nor AP II is indicative of a specific intent
to limit the power of states to detain compared with what is already allowed under national
law and relevant provisions of IHRL.

It is also impossible to discern this intention from state practice, which on the contrary tends
to expand powers of state agents regarding use of lethal force and restriction of liberty through
declaring a state of emergency with the eruption of a NIAC. Thus, it could be presumed that IHL
at the very least would not prohibit internment as a permissible practice for state authorities dur-
ing peacetime, provided that specific conditions are met. Following the above-mentioned prin-
ciple of equality of belligerents, the legality of administrative detention carried out in the
course of a NIAC by regular armed forces under IHL would necessarily imply the legality of
the internment by NSAGs under THL.

While assessing whether IHL contains a general prohibition of internment during NIAC, it is
also important to take into account practical considerations coming from a shared interest in
ensuring the compliance of NSAGs with at least minimum humanitarian requirements. The
work of humanitarian organisations focusing on engagement in a dialogue with NSAGs demon-
strates that these actors are willing to take ownership and responsibility for compliance with IHL
provisions.® There are numerous factors that can potentially make NSAGs more or less inter-
ested in abiding by relevant regulations. While the sense of responsibility, positive self-image
and legitimacy in the eyes of the local population, as well as at the international level, can

4 Louise Doswald-Beck, Human Rights in Times of Conflict and Terrorism (Oxford University Press 2011) 262—
64.

%5 The conduct outlawed by IHL would equally be rendered illegal during peacetime by virtue of the application of
IHRL in the absence of a valid ground for derogation. The law enforcement paradigm either encompasses the same
prohibition (eg criminalising rape and the use of torture) or imposes stricter requirements when it comes to the use
of lethal force and guarantees against arbitrary deprivation of liberty: see, eg, Code of Conduct for Law
Enforcement Officials, UNGA Res 34/169 (17 December 1979), UN Doc A/RES/34/169, art 3; Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials, adopted by the Eighth United
Nations Congress on the Prevention of Crime and the Treatment of Offenders, 27 August to 7 September
1990, paras 4-5.

%6 For a comprehensive comparison of the IHL and IHRL frameworks in respect of the right to life and the right to
liberty see Doswald-Beck (n 64) 161-92, 253-76.

7 Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and
on their Destruction (entered into force 29 April 1997) 1974 UNTS 45, art 1(5).

% For further detail see Jean-Marie Henckaerts and Louise Doswald-Beck (eds), Customary International
Humanitarian Law — Vol I: Rules (ICRC and Cambridge University Press 2005) (ICRC Study), 1r 75, 263-65.

% Pascal Bongard, ‘Engaging Armed Non-State Actors on Humanitarian Norms: Reflections on Geneva Call’s
Experience’ (2013) 58 Humanitarian Exchange 9, 10—11.
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contribute to compliance with IHL, the lack of positive incentives coupled with criminalisation of
all NSAG activity could be expected to result in decreased motivation to respect rules and further
radicalisation.”

Thus, the automatic illegality of detention is likely to discourage NSAG members from the
humane treatment of detainees. If the very fact of detention, despite being carried out in a non-
arbitrary and humane way, constitutes a violation of IHL (or even worse, a war crime of taking
hostages),”! there is no sense in employing efforts in an attempt to comply with even minimum
standards related to conditions of detention or legal review procedures.

Therefore, from the legal as well as from the practical standpoint the absence of an express
authorisation should be interpreted as being at least neutral to the initial legal basis of internment
or as implicitly authorising it.”?

3.2. THE ABSENCE OF DETAILS ON THE LEGAL PROCEDURE ESTABLISHED FOR DETENTION

It was also argued that the power to detain cannot be deduced from IHL provisions as the latter
neither specify the scope of such power nor provide guidance on the relevant procedures.” This
conclusion, however, raises serious questions. The absence of more detailed provisions regulat-
ing the conduct of parties to a NIAC could at least be explained partly by a dilemma faced by the
states that find themselves stuck between two conflicting objectives. The first of these is similar to
the overall purpose of IHL and lies in the general humanitarian aspiration to provide better pro-
tection for victims of armed conflicts (including NIACs),”* which in its turn requires regulating
the conduct of NSAGs and ensuring proper implementation of relevant provisions. It also inev-
itably leads to the necessity of assigning a certain level of rights and obligations. However, the
second objective of states is to avoid the legitimisation of armed groups, which often results in
avoiding the use of more concrete wording that could potentially be interpreted as authorising
NSAGs to perform functions historically reserved solely to states.”> Therefore, the result we wit-
ness in AP II should be considered an inevitable compromise rather than as evidence for either
side of the debate.

Given the limited conventional regulation of NIAC, its interpretation through analogous
norms of GCs, customary rules or doctrine is not unusual and does not necessarily imply the
absence of authorisation. In a similar way conventional regulation of NIAC does not provide
us with any definition of ‘military objectives’ or any standards for determining the character

70 Olivier Bangerter, ‘Reasons Why Armed Groups Choose to Respect International Humanitarian Law or Not’
(2011) 93 International Review of the Red Cross 353, 358-60, 377-78.

7! Rome Statute (n 61) art 8(2)(c)(iii).

72 Kubo Macak, ‘No Legal Basis under IHL for Detention in Non-International Armed Conflicts? A Comment on Serdar
Mohammed v Ministry of Defence’, EJIL: Talk!, 5 May 2014, https:/www.ejiltalk.org/no-legal-basis-under-ihl-for-
detention-in-non-international-armed-conflicts-a-comment-on-serdar-mohammed-v-ministry-of-defence.

73 Debuf (n 6) 466.

74 AP II (n 3) preamble, para 4; Commentary on the Additional Protocols (n 11) para 4440.

7> Commentary on the Additional Protocols (n 11) paras 4412-16.
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of a particular object. Nevertheless, it did not lead to arguments over the power to carry out
attacks against military objectives in the course of NIAC.

It was also rightly pointed out that although conventional IHL does not contain a clear def-
inition of direct participation in hostilities (DPH) or provide any procedure for its determination
either for IACs or for NIACs (not even mentioning the three-step analysis provided by the ICRC
interpretive guidance),’® state armed forces are still considered to be empowered to attack those
engaged in DPH regardless of the character of the conflict.”” Thus, the fact that conventional THL
does not provide specific guidance on procedures regulating the practice of administrative deten-
tion during NIAC should not be interpreted as proving the absence of power to intern. Rather
than supporting any side of this debate, the absence of defined legal procedures should be treated
as neutral and without prejudice to the existence of the authorisation in question.

3.3. THE PossBILITY OF REGULATING CoNDUCT OTHERWISE ILLEGAL UNDER INTERNATIONAL
Law

Much of the discussion among legal scholars was focused around the question of whether IHL
can regulate conduct that is illegal as such.”®

The example of torture, which is both prohibited at all times and not regulated by IHL provi-
sions, was used to prove that the latter cannot regulate something that is totally prohibited under
international law.” On the other side of the debate, the example of an initial recourse to force was
used to prove that otherwise illegal conduct can be regulated by IHL without being authorised.®
The answer, however, does not seem to support either side of the discussion.

First, one has to consider the initial source of the illegality of a particular practice. It can be
IHL itself, another area of international law or domestic law.

Turning to the first scenario, IHL cannot regulate conduct that is either prohibited by its own
provisions or contravenes the very object and purpose of this area of law. In the latter situation,
even in the absence of clear conventional provisions, the legality of such conduct under IHL will
be effectively precluded by the Martens Clause, which establishes that in any case the population
remains under the protection of ‘laws of humanity, and the dictates of public conscience’.?' The
example of torture falls within this category. This practice contradicts the essence of IHL and is
also prohibited explicitly by its norms, thus it cannot be regulated. The same is true for the use of

76 Nils Melzer, Interpretive Guidance on the Notion of Direct Participation in Hostilities under International
Humanitarian Law (ICRC 2009) 46—64.

77Sean Aughey and Aurel Sari, ‘Targeting and Detention in Non-International Armed Conflict: Serdar
Mohammed and the Limits of Human Rights Convergence’ (2015) 91 International Law Studies 60, 95.

78 For an overview of the debate see Murray (n 6) 44244,

7 ibid 443.

80 Hill-Cawthorne (n 6) 69.

81 Hague Convention (IV) respecting the Laws and Customs of War on Land and its Annex: Regulation concern-
ing the Laws and Customs of War on Land, Martens Nouveau Recueil (ser 3) 461 (entered into force 26 January
1910) (Hague IV), preamble.
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blinding laser weapons or booby traps. Clearly, internment as such is not prohibited by IHL, as it
is applicable in NIAC, and does not fall within this scenario.

We will now turn to illegality based on either domestic law or provisions of international law
(other than IHL). IHL has been developed intentionally in a way that does not depend on legality
or illegality of the use of force under jus ad bellum.’> The same is true for its interrelationship
with national legal systems. Special caution was exercised during the negotiation process to
clear AP II from any terms that could even slightly suggest any special status or recognition
being granted to NSAGs by virtue of the treaty.®* It also does not preclude state parties from pros-
ecuting insurgents for taking up arms and using lethal force against members of regular armed
forces under the national criminal law, even though their conduct might be perfectly legal
under THL.*

Therefore, if the question is whether IHL can potentially regulate acts that under normal cir-
cumstances constitute a violation of domestic law or contravene other areas of international law
(for instance, jus ad bellum or IHRL) — it certainly can. Following the same logic, IHL can regu-
late detention by NSAGs (otherwise illegal under the national law) without authorising it.

In the end, applying these two scenarios to our situation, one has to conclude that the mere
fact of regulation of detention cannot be used as conclusive evidence of its authorisation by virtue
of IHL. Nor it can be used as evidence of its absence. Unfortunately, it does not clarify the matter
in question in any way.

3.4. THE PROHIBITION OF ARBITRARY DETENTION

One of the reasons why this issue has attracted the attention of so many scholars in the first place
is the general prohibition of arbitrary detention under the provisions of IHRL.* The unanimous
position of all relevant human rights bodies (regardless of the specific instruments that led to their
establishment) supports the validity of this prohibition during armed conflict.*® The customary
status of this prohibition has also been confirmed by various bodies.?” The problem lies in one
of the elements of the test set by the human rights instruments in defining what constitutes arbi-
trary detention and consequently what does not. It is the requirement of detention being imposed

82 AP I (n 44) preamble.

8 Commentary to the Additional Protocols (n 11) paras 4414-15.

84 ibid para 4441.

85 ICCPR (n 8) art 9; American Convention on Human Rights (entered into force 18 July 1978) 1144 UNTS 123,
art 7, ECHR (n 8) art 5; African Charter on Human and Peoples’ Rights (entered into force 21 October 1986) 1520
UNTS 217, art 6.

8¢ ECtHR, Al-Jedda v UK, App no 27021/08, 7 July 2011, para 99; Inter-American Commission on Human Rights
(IACHR), ‘Report on Terrorism and Human Rights’, 22 October 2002, OEA/Ser.L/V/I1.116, para 127; African
Commission on Human and Peoples’ Rights (AComHPR), ‘Guidelines on the Conditions of Arrest, Police
Custody and Pre-Trial Detention in Africa’, 28 July 2016, 31.

87 See, eg, Human Rights Council, Report of the Working Group on Arbitrary Detention, 24 December 2012,
UN Doc A/HRC/22/44.
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and effected ‘in accordance with a procedure prescribed by law .%8 Reconciling this requirement
of a valid legal basis with the absence of an explicit authorisation being provided by conventional
provisions of ITHL has proved to be a difficult task.

According to some commentators who argue against authorisation to detain in NIAC being
provided by virtue of either conventional or customary IHL, detaining authorities have to estab-
lish a legal basis for internment elsewhere; otherwise it will be considered arbitrary and thus in
violation of international law (meaning IHRL), regardless of its grounds and compliance with
corresponding procedures.® However, declaring internment that is not authorised by virtue of
either domestic law or some other explicit provisions of international law as arbitrary is problem-
atic on several grounds.

As clarified in the preceding section, detention in general can be regulated by IHL even if it is
considered to be a violation of rules belonging to other areas of international law. However, the
problem is that arbitrary detention is prohibited in all types of conflict by IHL itself and, espe-
cially in prolonged cases, it can also amount to inhumane treatment, which in turn constitutes a
serious breach of IHL’s own provisions.”

Then, if we consider arbitrary deprivation of liberty to have exactly the same legal meaning in
IHL as it does in IHRL provisions, the absence of authorisation to detain by the former will ren-
der all internment carried out by NSAGs as arbitrary and thus illegal. This hypothesis will also
lead to the illegality of the majority of internment practices carried out by states in extraterritorial
NIACs. In the latter situation, unless a clear legal basis is provided by a United Nations Security
Council (UNSC) resolution or national legislation of the state in which a NIAC takes place, the
legal basis requirement most probably will not be met either.

Therefore, if we conclude that there is no legal basis for internment in NIAC provided by
IHL, while arbitrary detention has the same meaning in the two areas of law, we will inevitably
face a dilemma that either arbitrary deprivation of liberty is not outlawed in the situation of NIAC
or that IHL applicable to NIAC indeed regulates detention, which for at least 50 per cent of
detaining authorities is illegal per se under their own provisions.®!

It is worth noting that the first option was not supported even by those scholars who argue for
the absence of either explicit or implicit authorisation to detain in IHL, and thus the general
illegality of internment during NIAC, unless the legal basis requirement could be satisfied by
other areas of law.”? The second proposition brings us back to the analysis provided in

8 The existence of a legal basis is not the only requirement found in the jurisprudence of the human rights bodies;
however, it is the one that is universally accepted because of the similarity in formulations used in human rights
instruments: see, eg, ECtHR, Witold Litwa v Poland, App no 26629/95, 4 April 2000, para 72; General Comment
No 35 (n 36) para 11; Case of Gangaram-Panday v Suriname (1994) Inter-Am Ct HR, Judgment of 21 January
1994, (Ser C) No 16, [47].

89 See, eg, Heller (n 58).

% See ICRC Study (n 68) rule 99, 347-52.

! In reality, the proportion will be significantly higher given the number of NSAGs taking part in armed conflicts
and the existence of NIAC without the involvement of any state.

%2 Hill-Cawthorne (n 6) 91-95; Ryan Goodman, ‘Authorization versus Regulation of Detention in Non-
International Armed Conflicts’ (2015) 91 International Law Studies 155, 163—65.
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Sections 2.3 and 3.3. IHL by its nature was intended to regulate the conduct of NSAGs as much
as the conduct of states. The illegality of all detention carried out by NSAGs would then neces-
sarily mean that IHL provisions, and CA3 in particular, were drafted to regulate the conduct they
outlaw. Such an interpretation would not only be illogical; it would also contradict the predom-
inant practice of non-regulating conduct that is outlawed by means of the same instruments of
IHL.

There are two possible ways of avoiding this dilemma. The first implies that IHL provides a
legal basis for internment and prohibits arbitrary detention, applying the same legal standard as
relevant human rights bodies.”® The second solution is to accept that arbitrary deprivation of lib-
erty has its separate meaning within IHL, which does not specifically require detaining authorities
to establish a concrete legal basis.

In the author’s opinion, it is far more logical to accept the second solution. When trying to
unpack the notion of arbitrary detention within the framework of IHL, attention needs to be
given to the initial basis of its prohibition as well as the overall history of the development of
this area of law.

The prohibition of arbitrary detention by virtue of CA3 can be dated back to 1949, before the
adoption of the majority of human rights instruments and certainly long before the jurisprudence
of various human rights bodies affirmatively establishing legal basis as one of the relevant cri-
teria. Thus, it would not be surprising if this prohibition within the IHL framework, despite pur-
suing the same goal of protecting detainees, followed its unique path of development leading to a
different understanding of arbitrariness.

The initial idea standing behind the development of CA3 was the willingness to protect vic-
tims of NIAC by extending the application of the key principles and safeguards of the GCs to this
type of conflict.”* The resolutions of the International Red Cross Conference evidence the fact
that rather than replicate human rights standards (which by then had developed within national
legal systems), states were gradually coming to extend the application of IHL principles devel-
oped in earlier international instruments belonging to the same area of law.*® Therefore, in order
to define the scope of the prohibition of arbitrary detention during NIAC one would have to ana-
lyse relevant provisions of the GCs and customary IHL that preceded their adoption.

The idea of restricting the permissible grounds of detention for the purposes of IHL dates
back to the nineteenth century. Looking into historical instruments and well-known military man-
uals that codified existing customs regulating the conduct of hostilities, we can identify two types
of detention considered to be in compliance with THL: (i) status-based detention of PoWs,’¢ and
(ii) detention of civilians justified by security needs of the warring parties.®” Interestingly, as early

93 Murray (n 6) 448.

%4 See Pictet (n 14) 30-34.

% ibid 27-28.

6 Convention relative to the Treatment of Prisoners of War (entered into force 19 June 1931) 118 LNTS 343, art 1;
Hague IV (n 81) arts 3, 5.

7 Instructions for the Government of Armies of the United States in the Field, 24 April 1863 (Lieber Code),
art 134.
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as 1880, the Oxford Manual provided that ‘the reasons justifying detention of the captured enemy
exist only during the continuance of the war’.”®
These ideas were formulated in the GCs, making non-arbitrariness of detention essentially

dependent on being ‘necessary as a result of war’®

and lasting for as long as the initial reasons
for the internment existed.'® The only difference comes from the fact that such necessity is pre-
sumed for the duration of hostilities in respect of members of the armed forces of an enemy,'”!
while internment of members of the civilian population needs to be justified by specific risks for
the security of the detaining power.'”? ‘Being necessary as a result of war’ was also justified as a
qualifying criterion for non-arbitrariness in literature based on textual and historic interpretation
of CA3 and Atticle 27 of GC IV.'®

The recently developed Copenhagen Principles and Guidelines, following the same line of
reasoning, formulated non-arbitrary detention as being carried out based on ‘valid reasons that
are reasonable and necessary in light of all the circumstances’ and serving ‘a lawful and continu-
ingly legitimate objective’.'*

Combining all elements, it could be concluded that IHL does indeed provide its own under-
standing of arbitrariness, which requires valid administrative detention to:

* Dbe necessary as a result of armed conflict;

* be justified by an objective threat to the security of the detaining power;

+ last strictly for as long as the reasons that necessitated the internment exist.
The fact that arbitrary detention has a separate meaning within the framework of IHL could also
find its support in the practice of regional human rights bodies.'%

The existence of two separate meanings of arbitrariness does not represent an answer to all
questions as the international law, despite being increasingly prone to fragmentation, does not
provide for a clear and uniform solution for a conflict between legal rules belonging to two dif-
ferent specialised and autonomous areas of law.!°® Therefore, the non-arbitrariness of internment
conducted during NIAC and its legality under IHL (provided it complies with relevant standards
and procedural requirements) does not necessarily lead to the legality of the latter under inter-
national law in general, as IHRL would still require a legal basis for administrative detention
for the latter to be in compliance with its provisions. In the end, the prohibition against arbitrary

%8 Institute of International Law, ‘The Laws of War on Land’, 9 September 1880 (Oxford Manual), part II(IIT)(B).
2 GC IV (n 2) art 27.

190 jbid art 132.

0IGC I (n 2) art 118.

12GC IV (n 2) arts 42, 78.

103 Hill-Cawthorne (n 6) 77-83.

104 Copenhagen Process on the Handling of Detainees in International Military Operations, ‘The Copenhagen
Process: Principles and Guidelines’, 19 October 2012 (Copenhagen Principles), Chairman’s Commentary to the
Copenhagen Process: Principles and Guidelines, para 4.4.

105 ECtHR, Hassan v UK, App no 29750/09, 16 September 2014, para 104; Case of Coard and Others v US
(1999) IACHR, Report No 109/99, 29 September 1999, [45]-[59].

196 International Law Commission, Fragmentation of International Law: Difficulties Arising from the
Diversification and Expansion of International Law (13 April 2006), UN Doc A/CN.4/L.682, paras 5-20.
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detention, as much as the previously considered arguments, does not evidence either the exist-
ence or the absence of the power to detain provided by THL.

3.5. (NoN-) CONFIRMATIVE PRACTICE OF STATES

If we set aside for a while the scholarly debates regarding the nature of authorisation and direct
our attention to the realities of contemporary NIAC, we find that the overwhelming practice of
both states and NSAGs is to use internment as a valid security measure and a preferable alterna-
tive to killing fighters belonging to the opposite side as well as civilians who represent a security
threat for a warring party. The use of internment by all states parties to armed conflicts was one of
the reasons that led the ICRC,'” as well as some independent scholars,'® to conclude that an
inherent power or authorisation can be deduced from customary IHL. The same conclusion
was supported in the updated commentary on GC L,'* which aimed in particular to review provi-
sions of IHL against the practice of their implementation since 1949.

Despite the existence of such overwhelming practice, its value was heavily disputed by some
commentators, claiming that it was not substantiated by opinio juris and was, thus, irrelevant for
the formation of customary IHL that authorises internment.''°

One argument that is frequently voiced is the following. As in the majority of cases states tend
to rely on other areas of law in claiming their power to detain, it can be presumed that IHL is not
considered to authorise detention in NIAC.""" This conclusion is far from being unproblematic.
First, it is worth noting that in the situation where several branches of law can potentially provide
the authorisation to detain, states are free to rely on the one they deem the most convenient or
appropriate in the given circumstances. It does not necessarily mean that states do not believe
that IHL does contain such authorisation.

The legal grounds frequently cited by states when referring to internment in NIAC are
(i) domestic law''? and/or (i) UNSC resolutions.''?

Reliance on domestic law in such circumstances seems the most reasonable given the nature
of NIAC, the monopoly of state institutions to use force within state borders and the existence of
detailed regulation in this respect. For most of the time states simply do not need to search for
their power elsewhere, unless we are talking about extraterritorial NIAC or situations where states
have to justify their acts before human rights bodies because of their failure to derogate from the
relevant IHRL provisions.

W7 TCRC, ‘Internment in Armed Conflict: Basic Rules and Challenges’, Opinion Paper, November 2014, https:/
www.icrc.org/en/document/internment-armed-conflict-basic-rules-and-challenges; see also ICRC, ‘Strengthening
International Humanitarian Law Protecting Persons Deprived of Their Liberty: Resolution’, 32nd International
Conference of the Red Cross and Red Crescent, 8~10 December 2015, 32I1C/15/R1, preamble.

108 See, eg, Macdk (n 6) 105-106.

199 Commentary on GC I (n 11) para 728.

110 See, eg, Hill-Cawthorne (n 6) 70-73; Debuf (n 6) 469-73.

" Hill-Cawthorne and Akande (n 6).

"2 Debuf (n 6) 460-61.

'3 ibid 472-73.
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The second reason relates more to political considerations of states engaged in NIAC on their
territory. The overwhelming majority of governmental authorities are reluctant to admit the actual
existence of hostilities that amount to a NIAC under CA3 let alone AP II, which sets the terri-
torial control by the NSAG as a prerequisite for such qualification.!'* Not surprisingly, the failure
of the state to admit to an armed conflict leads to inability and/or unwillingness to rely on IHL
provisions for the purposes of establishing a legal basis for detention.

The reliance of states on UNSC resolutions, rather than IHL, can also be explained in several
ways. First, the supremacy of state obligations under the UN Charter provides a tempting oppor-
tunity to avoid the potential conflict of norms between IHL and IHRL.''> While this conflict is by
no means new, in the absence of clear guidance on the rules that should ultimately be applied in
each concrete situation, complemented by the complexity of the lex specialis doctrine and incon-
clusive case law varying from one human rights body to another, references to UNSC resolutions
can be considered a far safer basis for claiming authorisation.''®

The next potential reason can be found in the overall principle of equality of belligerents
embodied in IHL, thus granting equal powers to NSAGs. As indicated in Section 2.3, states
tend to avoid such discussions and arguments as much as possible and therefore might search
for authorisation in the areas of law that provide such powers solely to states.

The third reason relates particularly to those countries falling within the jurisdiction of the
European Court of Human Rights (ECtHR) as its jurisprudence is cited frequently in literature
in support of the lack of opinio juris."'” In several cases considered by the ECtHR, the United
Kingdom preferred to rely on UNSC resolutions as a legal basis for administrative detention car-
ried out in violation of the ECHR rather than referring the Court to rules of THL.!'8

In this situation reference to UNSC resolutions could potentially be explained by the fact that
until the Hassan case'' the ECtHR had never referred directly to IHL provisions. Even when the
Court considered acts of states that under normal circumstances would be assessed solely in the
framework of IHL, as lex specialis sidelining the human rights provisions — for instance, the pro-
portionality of aerial bombardment in the context of a de facto NIAC — it still avoided any

114 See Section 2.3.

115 Charter of the United Nations (entered into force 24 October 1945) 1 UNTS XVI, art 103.

116 For an overview of the debate on the interrelation between IHL and IHRL and divergences in the practice of
human rights institutions, see Marco Sassoli and Laura M Olson, ‘The Relationship between International
Humanitarian Law and Human Rights Law Where It Matters: Admissible Killing and Internment of Fighters in
Non-International Armed Conflict’ (2008) 90 International Review of the Red Cross 599; Hans-Joachim
Heintze, ‘On the Relationship between Human Rights Law Protection and International Humanitarian Law’
(2004) 86 International Review of the Red Cross 789; Christian Tomuschat, ‘Human Rights and International
Humanitarian Law’ (2010) 21 European Journal of International Law 15; lain Scobbie, ‘Principle or
Pragmatics? The Relationship between Human Rights Law and the Law of Armed Conflict’ (2009) 14 Journal
of Conflict and Security Law 449; Cordula Droege, ‘The Interplay between International Humanitarian law and
International Human Rights Law in Situations of Armed Conflict’ (2007) 40 Israel Law Review 310.

7 Debuf (n 6) 472—73; Hill-Cawthorne and Akande (n 6); Hill-Cawthorne (n 6) 71.

118 See, eg, Al-Jedda (n 86) para 60; ECtHR, Al-Saadoon and Mufdhi v UK, App no 61498/08, 2 March 2010,
para 111.

9 Hassan (n 105) para 77.

https://doi.org/10.1017/50021223719000219 Published online by Cambridge University Press


https://doi.org/10.1017/S0021223719000219

2020] ADMINISTRATIVE DETENTION BY NON-STATE ARMED GROUPS 55

references to THL.!?° Unlike the American Convention on Human Rights, the ECHR does not
provide the same room for interpretation of what constitutes ‘arbitrary detention’ in the context
of armed conflict, as internment does not fit within the narrow list of permitted grounds for deten-
tion formulated in Article 5.'2! Such a formulation, combined with persistent reluctance to treat
IHL as lex specialis (until the Hassan case)'?* did not provide incentives to rely on the latter as a
legal basis for internment.

It could fairly be noted that potential reasons for the reluctance of states to rely directly on
IHL provisions constitute merely plausible assumptions. It is not submitted that these reasons
necessarily explain the conduct of all states searching for a legal basis for internment.
However, they are no less plausible than the argued assumptions of the absence of opinio
juris justified by states referring to national law and/or UNSC resolutions.

It is also important to note the emergence of examples of state practice, which indicate IHL
specifically as the legal basis authorising internment.'?* Apart from individual positions, the same
approach was expressed by participants of the Chatham House expert meeting organised by the
ICRC, which confirmed the existence of an inherent power or ‘qualified right’ to intern.'** An
analogous conclusion can be also drawn from the Copenhagen Process Principles and
Guidelines in providing guidance on the humane treatment of detainees in the framework of
extraterritorial NIAC.'?> While it was drafted very cautiously, indicating specifically that no
new obligations or authorisations were brought into force by the virtue of its provisions, this
document is based on an important presumption that such detention can be conducted in a non-
arbitrary way and in accordance with international law.'?

It is worth keeping in mind that in the majority of extraterritorial NIACs the legal basis
requirement could be satisfied only if the latter is found in IHL unless detaining authorities
receive direct authorisation in the national law of the territorial state. The practice of the
ECtHR indicates the unlikeliness of UNSC resolutions being accepted as justification for depart-
ing from obligations set out in human rights instruments.'>” On the other hand, it is exactly IHL
provisions treated as lex specialis that led the ECtHR in its ruling in Hassan'?® to depart from its
long-standing reluctance to admit the legality of internment under the ECHR in the absence of a

lawful derogation.'?’

120 ECtHR, Isayeva v Russia, App no 57950/00, 24 February 2005, paras 12-28, 172-201; ECtHR, Abuyeva and
Others v Russia, App no 27065/05, 2 December 2010, paras 7-9, 196-203.

12IECHR (n 8) art 5.

122 Hassan (n 105) paras 104-05.

123 Hamdi v Rumsfeld 542 US 507 (2004), 521; also the position of the UK in Serdar Mohammed (n 7).

124 Els Debuf, ‘Expert Meeting on Procedural Safeguards for Security Detention in Non-International Armed
Conflict, Chatham House and International Committee of the Red Cross, London, 22-23 September 2008’
(2009) 91 International Review of the Red Cross 859, 863—64.

125 Copenhagen Principles (n 104) Principle 4.

126 jbid, Chairman’s Commentary to the Copenhagen Process: Principles and Guidelines, paras 4.1-4.4.

127 Al-Jedda (n 86) paras 102-109.

128 Hassan (n 105) paras 104-105.

129 See, eg, Al-Jedda (n 86) para 100; ECtHR, A and Others v UK, App no 3455/05, 19 February 2009, para 172.

https://doi.org/10.1017/50021223719000219 Published online by Cambridge University Press


https://doi.org/10.1017/S0021223719000219

56 IsRAEL Law REVIEW [Vol. 53:1

Therefore, it is the opinion of the author that the presumption of the possibility of adminis-
trative detention being carried out during extraterritorial NIAC in a non-arbitrary way and in
compliance with international law would necessarily lead states to admit that IHL (either conven-
tional or customary) does authorise internment and provides the legal basis essential for compli-
ance with relevant human rights instruments. In turn, it would inevitably lead to an implicit
admission of authorisation of internment to be extended to NSAGs based on the equality of
powers of the parties to NIAC under THL.

3.6. LEGALITY OR AUTHORISATION?

The last argument to be considered in this section can be expressed in the following way. The
overwhelming practice of internment on behalf of all parties to NIAC is merely evidence of
the legality of internment under IHL as opposed to implicit authorisation. Here we are turning
to a very interesting issue. It seems that in many cases the position on the existence of author-
isation to intern within the framework of IHL (in particular, when considering NSAGs) becomes
a matter of personal belief and the legal debate turns into an exercise that does not affect practice
in any meaningful way.

While states are not sufficiently vocal (for various reasons indicated in earlier sections) in
demonstrating opinio juris beyond any doubt, and the drafting history of CA3 and AP II does
not provide sufficient guidance regarding the initial intention of states, the position of scholars
to a large extent depends on what they themselves consider to be the implied content of the rele-
vant articles and, ultimately, what would be in the best interest of detainees.!°

In order to assess the overall relevance and practical implications of the debate on the
existence of authorisation to detain we have to return to one of the starting points of the present
analysis elaborated in Section 3.1: the legality of administrative detention under IHL, provided
that the detention complied with certain procedural requirements. 3!

For the purposes of IHL, it does not matter what the source of this legality is: direct author-
isation, the absence of prohibition, or acquiescence in existing practice.

There are three possible scenarios:

» IHL authorises and provides a legal basis for detention in NIAC. IHL contains a similar

legal test for arbitrary detention encompassing the legality principle.

+ THL does not authorise detention in NIAC, although detention is still legal under its provi-
sions. IHL contains its own legal test for arbitrary detention, which does not require expli-
cit authorisation provided by law.

* JHL does not authorise detention and it is therefore arbitrary and illegal under its own
provisions.

The last scenario is not supported by either side of the debate. Furthermore, it is illogical and
entails dangerous practical consequences for general IHL compliance related in part to the

130 See, eg, Heller (n 58); Murray (n 6) 450-51.
BIGC III (n 2) art 3; AP II (n 3) arts 5-6.
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humane treatment of detainees. As for the first two scenarios, there is hardly any difference for
NSAGs for several reasons.

In both cases, administrative detention as such would not constitute a war crime.'3? Therefore,
it would not lead to automatic criminal prosecution and would leave the door open for amnesties
for members of NSAGs at the end of the NIAC.!** Furthermore, the absence of the label of ‘war
criminal’ for NSAGs that duly complied with IHL provisions regarding the treatment of detainees
can potentially assist them in gaining international legitimacy.

Both cases also reflect the principle of equality of belligerents,'**

as in the majority of cases
state forces will be legally detaining members of NSAGs authorised by national legislation. All
of these factors, coupled with a slim possibility of obtaining an amnesty in the aftermath of an
armed conflict, create an important incentive for enhancing compliance with IHL on behalf of
NSAGs. The first two scenarios thus potentially entail the same practical consequences.

They are also equal for the purposes of criminal prosecution. Crimes committed by members
of NSAGs are prosecuted either within the domestic judicial system or before international crim-
inal institutions.

In normal circumstances internment by NSAGs will inevitably constitute an illegal depriv-
ation of liberty that infringes state monopoly to use force and entails criminal responsibility
under a national penal code, once again regardless of the existence of authorisation in question.
It has always been a distinctive characteristic of the regulation of NIAC by IHL.: its provisions do
not in any way preclude the nation-state from prosecuting members of NSAGs for acts that are
considered lawful or authorised or tolerated by IHL. Such acts include, in particular, attacks on
members of armed forces and deprivation of liberty carried out by non-state actors. Both could be
carried out in compliance with IHL while still constituting a violation of domestic law. Therefore,
neither the absence nor the presence of a legal basis for internment carried out during NIAC is
likely to dramatically affect the outcome of judicial proceedings against members of NSAGs at
the national level.

International criminal institutions will consider individual violations in the framework of
international criminal law based on their jurisdiction as defined in their statutes (for ad hoc bod-
ies) or the Rome Statute for the International Criminal Court. The jurisdiction of such institu-
tions, especially in relation to NSAGs, is first and foremost focused on violations of IHL in
the framework of armed conflict. Considering the overall legality of internment under IHL applic-
able to NIAC, the very fact of internment will not constitute a war crime provided that the detain-
ing powers comply with the relevant procedural requirements and responsibilities related to
humane treatment.'

At the same time, when addressing crimes against humanity, these courts or tribunals tend to
set the bar for criminal responsibility extremely high in order to deal with the most atrocious

132 For the most elaborated list of war crimes see Rome Statute (n 61) art 8.
133 Meaning the amnesties under AP II (n 3) art 6(5).

134 See Section 2.3.

135 Rome Statute (n 61) arts 8(2)(c), 8(2)(e).
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violations, for which no authorisation could be found in IHL."¢ It is extremely unlikely that
internment carried out by NSAGs in compliance with IHL would amount to a widespread or sys-
tematic attack directed against the civilian population in violation of fundamental rules of inter-
national law only by virtue of non-compliance with the legal basis requirement set by IHRL.'*’

Therefore, it can be concluded that regardless of how interesting and intellectually challen-
ging the debate on the power to detain might be, it seems to have very limited practical impor-
tance for assessing the conduct of NSAGs both during the conflict and in post-conflict settings.

The only area of law for which the existence of an authorisation to detain might indeed be
relevant and entail concrete practical consequences is IHRL. However, it seems that regardless
of whether we agree or disagree with the fact that IHL contains implicit authorisation to detain,
or whether its legal test for non-arbitrariness of detention does not include the principle of legal-
ity, it is still up to human rights bodies to consider taking into account all the circumstances of a
particular case, if provisions of IHL constitute lex specialis.'*

Even if IHL does contain authorisation or a ‘conditional right’ to detain, it is questionable
whether it will result in an automatic settlement of the conflict of norms, especially in the absence
of lawful derogation from relevant provisions of international and/or regional human rights
instruments. After all, despite the presence of an explicit authorisation for administrative deten-
tion in IAC provided by GC IV, the rigid formulation of Article 5 of the ECHR, with a defined
list of exceptions, led to a repeated denial by the ECtHR to accept internment as a lawful prac-

tice.'?® That is why the judgement in Hassan'*

— which not only referred directly to IHL as a
permissible source of interpretation of obligations under the ECHR but also allowed such an
interpretation in the absence of a lawful derogation — represented a significant deviation from
the earlier jurisprudence of the ECtHR. This has caused much discussion among legal
scholars.'!

The practice of the application of IHL within the Inter-American system could also be described
as non-uniform, varying from one body to another. Thus, while the Inter-American Commission
of Human Rights found itself able to apply provisions of IHL, when appropriate, to a case in

142 143

question,'** this position was not shared by the Inter-American Court of Human Rights.

136 ibid art 7.

137 ibid art 7.

138 Sassoli and Olson (n 116) 603-05.

139 See, eg, Al-Jedda (n 86) para 100; A and Others (n 129) para 172; ECtHR, Ireland v United Kingdom, App no
5310/71, 18 January 1978, para 196.

190 Hassan (n 105) paras 98-105.

141 For an overview of the key findings of the ECtHR see, eg, Lawrence Hill-Cawthorne, ‘The Grand Chamber
Judgment in Hassan v UK’, EJIL: Talk!, 16 September 2014, https:/www.ejiltalk.org/the-grand-chamber-judg-
ment-in-hassan-v-uk; Cedric De Koker, ‘Hassan v United Kingdom: The Interaction of Human Rights Law and
International Humanitarian Law with regard to the Deprivation of Liberty in Armed Conflicts’ (2015) 31
Utrecht Journal of International and European Law 90.

192 Case of Arturo Ribén Avilan and 10 Others v Colombia, Case 11.142 (1997) IACHR, Report No 26/97,
30 September 1997, OEA/Ser.L/V/I1.98, Doc 6 rev, [132]; Case of Juan Carlos Abella v Argentina, Case 11.137
(1997) IACHR, Report No 55/97, 18 November 1997, OEA/Ser.L/V/11.98, Doc 6 rev (Juan Carlos Abella) [1571-{171].
143 Case of Las Palmeras v Colombia (2000) Inter-Am Ct HR, Preliminary Objections, Judgment of 4 February
2000, (Ser C) No 67, [34].
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Aside from the disputed legal basis of internment in situations of NIAC one could notice
more general hesitation of human rights bodies to apply IHL provisions. This could be for vari-
ous reasons, starting from the fact that direct application of IHL was not envisaged by states when
providing these bodies with jurisdiction, to reluctance to reduce the level of protection granted by
IHRL, especially when state authorities not only repeatedly fail to derogate from provisions of
the latter, but frequently deny the very existence of a NIAC on their territory.

Ultimately, the existence or absence of authorisation to detain based on IHL is particularly
relevant only for the states parties to human rights instruments, because even if one concludes
that NSAGs have limited legal personality and certain obligations under IHRL, they are still
incapable of becoming a party to a case that is dealt with by any human rights institution.

It is the opinion of the author that the only serious implication of the choice we make between
authorisation and legality lies in regulation of the conduct of state armed forces during extra-
territorial NIAC. In reality, it is the only scenario where the absence of authorisation and the
mere legality of internment under IHL might affect the jurisprudence of human rights institutions,
which will be more inclined to find a state party to a particular instrument in violation of its
obligations (especially in the absence of a lawful derogation), given the scarcity of conventional
safeguards protecting the rights of detainees.

It is states that are primarily interested in interpreting IHL provisions as authorising detention.
Therefore, the growing involvement of state armed forces in extraterritorial NIAC and the scru-
tiny of regional human rights institutions in monitoring detention practices is most likely to lead
to governments being more vocal about the existence of such authorisation. Thus, we might find
more evidence of opinio juris in the coming decades.

It is the opinion of the author that none of the arguments expressed by either side of the
debate provide evidence beyond a reasonable doubt of the absence or of the existence of author-
isation to detain. The practice of states that have only started to face challenges of an ambiguous
legal basis of internment in extraterritorial NIAC is also inconclusive, despite certain indications
that point to the existence, or at least the gradual formation, of a customary provision.

In the meantime, one can conclude that internment as such, if carried out during NIAC
regardless of the character of the detaining authority, is legal under IHL provided that it
complies with the relevant procedural requirements. Such internment is based on the existence
of an inherent power to detain. It does not mean, however, that the existence of an implicit
inherent power would satisfy the legal basis requirement under IHRL or otherwise change the
qualification of internment under other areas of international law and/or national law. Rather,
this legality and inherent power exist within the framework of IHL and for the purposes of
the latter.

The debate we are experiencing today in respect of the power to detain is similar to that relat-
ing to the source of the obligatory nature of CA3 and AP II for NSAGs. Even today, distinguished
legal scholars disagree on whether it is their customary nature, national implementation, direct
application or some other reason that makes IHL provisions obligatory for NSAGs. However,
what is important is that they would, with a rare exception, agree on their binding character.
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The evolvement of state practice and international jurisprudence on the existence of the power
to detain is most likely to lead to the same result. The international legal community might sooner
or later be forced to accept that administrative detention in NIAC is indeed authorised by ITHL
without necessarily agreeing on the source of such power.

Given the limited practical relevance of the ultimate choice between the legality and author-
isation of internment carried out by NSAGs, it is justified to leave the matter of the present debate
unresolved, while focusing the efforts of scholars and practitioners on determining the legal
framework and content of procedural safeguards applicable in the situation of internment during
NIAC. The results of this theoretical endeavour are more likely to play a decisive role in the
enhancement of protection of detainees and make a difference in the implementation of IHL.

4. TERMS AND PROCEDURES OF ADMINISTRATIVE DETENTION BY NSAGS’
SECURITY DETENTION

4.1. INADMISSIBILITY OF INTERCHANGEABLE USE OF DISTINCT GROUNDS FOR DETENTION

Turning to detention itself when carried out by NSAGs during NIACs it is important to distin-
guish between two different types of detention: (i) administrative detention, intended to eliminate
security threats posed by the detainee and, to a large extent, mirroring the internment of prisoners
of war and members of the civilian population under GC III and GC 1V, and (ii) criminal deten-
tion in the framework of the prosecution of violations of THL.

It is important that these types of detention are not confused or used interchangeably. It is true
that members of the opposite side could be captured and detained in order to avoid their return to
combat, but then subsequently prosecuted for violations of IHL if there is evidence that such vio-
lations had taken place. However, internment should not be a substitute for the actual
prosecution.

It has been proposed in the literature that internment can be used equally as an alternative to
criminal prosecution when NSAGs are not capable of complying with fair trial requirements as
provided by Article 6 of AP II, Article 75 of AP I'** (as a norm of a customary nature) and rele-
vant human rights provisions.'*® This position, though seemingly tempting at first sight, raises
serious concerns.

First, the internment has to be based on specific grounds (which will be discussed later),
which are (a) distinct, and (b) not necessarily present in a specific case of an individual facing
criminal prosecution. It is true that if we are talking about active servicemen who might poten-
tially rejoin their forces, the existence of a security threat for the NSAG tends to be presumed. If
we consider a similar distinction between internment of civilians and PoWs during IAC, while
the first is an exceptional measure requiring a clear security ground to be present and reviewed

144 AP T (n 3) art 6; AP I (n 44) art 75.
145 Daragh Murray, Human Rights Obligations of Non-State Armed Groups (Hart 2016) 223.
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before an impartial and independent body,'*® GC III on the contrary starts from a presumption of
the right of state parties to a conflict to intern members of the opposing armed forces until the end
of active hostilities or, alternatively, until they no longer represent a threat as a result of their
medical condition.'*’

However, even if one adopts the same presumption for members of state armed forces cap-
tured by NSAGs during NIAC, the replacement of criminal prosecution with administrative
internment is undesirable. The latter measure is not punitive in its nature and must be lifted as
soon as security grounds for the initial decision are no longer valid. If administrative internment
replaces criminal prosecution it becomes a punishment imposed without proper guarantees of an
impartial adversarial process and an opportunity to challenge the charges. Apart from being
unfair, such replacement bears additional risks of inhumane treatment of a detainee (as a result
of perceived validity of the charges) and indefinite detention caused by the inability to challenge
its grounds and potential unwillingness to release a detainee even after the security risks have
disappeared. For instance, a detainee might cease to pose a threat because of a change in his
or her medical condition or injuries incurred in the course of an attack preceding capture, but
the NSAG authorities might still be unwilling to release this person if the term of detention is
considered to be insufficient as a punishment for a crime this person has allegedly committed.

Furthermore, the same group might be willing to prosecute a civilian who has allegedly com-
mitted a war crime in the course of direct participation in hostilities, or even a common law crime
committed on the territory controlled by a particular NSAG. Leaving aside the question of
whether the NSAG is permitted to exercise such power on the territory under its control, in
this case a properly exercised criminal prosecution becomes the only possible legal basis for con-
tinuing detention. As in the situation described above, such individuals would be practically
denied their right to an effective and impartial review. Indeed, the absence of a proper investiga-
tion, lack of access to evidence of guilt and legal review of the latter together deprive detainees of
an opportunity to challenge their status in a meaningful way.

4.2. PERMISSIBLE GROUNDS FOR INTERNMENT

Neither CA3 nor AP II provide guidance on what would be a permissible ground for internment.
However, the rationale behind the use of such a measure during NIAC is inherently the same as it
is in IAC and is driven by what ‘may be necessary as a result of the war’.'*® It seems only rea-
sonable, therefore, that the regulation incorporated in the GCs can provide useful guidance for
NIACs. In particular, reference can be made to Article 42 of GC IV, which stipulates that
‘[t]he internment ... may be ordered only if the security of the Detaining Power makes it

absolutely necessary’.'*

146 GC IV (n 2) arts 42-43.

147 GC 11T (n 2) art 110.

148 GC IV (n 2) art 27; See Commentary on GC I (n 11) para 721; Debuf (n 124) 862—66.
149 GC 1V (n 2) art 42 (emphasis added).
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Article 78 of GC IV, which regulates the relationship between the occupying power and the
civilian population, provides a similar standard to be followed: ‘If the Occupying Power consid-
ers it necessary, for imperative reasons of security, to take safety measures concerning protected
persons, it may, at the most, subject them to assigned residence or to internment’.'*® Despite
certain differences in the language used, both articles establish similar grounds for detention:
the existence of a threat to security based on an objective examination of facts.

A purely subjective assessment of a perceived threat would constitute arbitrary detention fall-
ing within the prohibition of inhumane treatment and the overall prohibition of arbitrary detention

under ITHRL as such, which does not lose its validity during armed conflicts'>!

as well as during
any other public emergency.'>? Not surprisingly, imperative reasons of security were upheld as a
proper standard in the updated commentaries on the GCs in determining a test to assess the legal-
ity of administrative detention under CA3.'3

It is also vital to keep in mind that the above-mentioned threat must be posed by a specific
individual whose internment was ordered by the NSAG. Although it does not come from the lit-
eral reading of relevant articles, this conclusion can be deduced from the same prohibition of
arbitrary detention. For instance, if there is intelligence confirming that the attack against the
NSAG was carried out by a resident of a particular village, it will not be justified to intern all
male members of this community. This measure would not be absolutely necessary as the major-
ity (or all) of those detained by default do not pose any security threat. This detention would also
acquire an inherently punitive nature, prohibited under Article 4(2)(b) of AP II."**

Again, similar to the regulation of IAC, one could expect that the so-called ‘status-based’
detention would be exercised in situations of NIAC.'**> Although IHL does not provide a clear
combatant versus civilian distinction for NIACs, we can still identify two categories of person
whose loss of protection against an attack is permanent, unless he or she turns hors de combat.
These categories include members of state armed forces (in the case of a NIAC with the partici-
pation of at least one state) and members of NSAGs with a continuous combat function.'®
Although the ICRC Interpretive Guidance has been criticised repeatedly for adopting formula-

tions that were too narrow,'>’

such narrowness is aimed at protecting the rest of the population
who do not pose any permanent threat for the security of parties to a conflict or inflict harm.
These persons, therefore, do not lose their immunity on a permanent basis and cannot be attacked

at any time, unlike the categories described above. The same distinction is relevant for the

150 ibid art 78 (emphasis added).

151 See Section 3.4.

152 Human Rights Committee, General Comment No 29: States of Emergency (Article 4) (31 August 2001),
UN Doc CCPR/C/21/Rev.1/Add.11, para 11.

133 Commentary on GC I (n 11) paras 717-32.

154 AP II (n 3) art 4.

155 For a detailed discussion on the justifiability of status-based detention see Aughey and Sari (n 77) 89-94.
156 Melzer (n 76) 27-36.

157 See Michael N Schmitt, “The Interpretive Guidance on the Notion of Direct Participation in Hostilities:
A Critical Analysis’ (2010) 1 Harvard National Security Journal 5, 21-24; Dapo Akande, ‘Clearing the Fog
of War? The ICRC’s Interpretive Guidance on Direct Participation in Hostilities’ (2010) 59 International and
Comparative Law Quarterly 180, 186-87.
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purposes of detention. Status-based detention would presume the existence of a security threat
posed by members of the state armed forces and/or members of NSAGs exercising a continuous
combat function (although it would not deprive them of their right to contest this presumption in
the process of a legal review). The rest of the population, including civilians engaged in direct
participation in hostilities before their capture, could be interned only if a specific security threat
is demonstrated before the reviewing authority.

The idea that grounds for internment by NSAGs should somehow be interpreted in a stricter
way compared with those applicable to governmental detaining authorities — for instance, by not
allowing non-state actors to intern civilians based on security grounds — raises serious con-

158 This argument is not based on either conventional or customary provisions. First, it

cerns.
seems that these arguments contravene the basic principle of equality of belligerents, thus creat-
ing a disincentive for NSAGs to comply with what is perceived to be inherently unjust rules. In
addition, the inability to detain based on real (and sometimes legitimate) security concerns might
lead to carrying out ‘fake’ criminal prosecutions of such individuals. It goes without saying that
the reverse substitution of administrative internment with detention in the course of criminal pro-
ceedings is equally dangerous, not only because of the unfairness of the whole procedure but also
because it deprives a person detained from periodic review that could lead to his or her release

when the security concerns are no longer valid.
4.3. PROCEDURAL REQUIREMENTS

In respect of procedural requirements regulating administrative detention, the situation is perhaps
even less clear than with the initial grounds of internment, given that the absence of specific legal
provisions is topped by limited capacities of NSAGs to establish proper institutions and proce-
dures. Regardless of how vigorous and intellectually challenging the debate is on the issue of
initial authorisation to intern, detention in NIAC will remain a common practice carried out
by both parties to a conflict. It will also remain a practice that leads to extreme vulnerability
of hundreds of thousands of people, exacerbated by the absence of clear regulation. It is thus
argued that the key concern of the international legal community should shift from the ‘power
to detain’ to the elaboration of clear and practical standards of protection of detainees in
NIACs and possible measures to enhance their implementation.

In the absence of a legal framework provided by either CA3 or AP II, procedural safeguards
limiting the powers of NSAGs as detaining authorities are to be derived from the general prohib-
ition of arbitrary detention. As was established in Section 3.4, IHL encompasses its own under-
standing of non-arbitrariness of detention, based on the ability of the detaining authorities to
demonstrate that internment is necessitated by ongoing armed conflict, justified by a specific
security threat posed by an individual, and ends at the moment the established threat ceases to

158 Murray (n 145) 241-46.
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exist. Therefore, procedural guarantees must provide reasonable means to verify the validity of
grounds of internment and their continuing relevance for the duration of the armed conflict.

In order to establish a concrete form that these safeguards should take, one can refer to rele-
vant provisions of IHL regulating IAC. As the overall intention of the drafters of the GCs, includ-
ing CA3, was to extend the application of humanitarian principles applicable in situations of IAC
to NIAC,"’ it seems only reasonable that guarantees established for internees captured by state
forces can be applied by analogy to persons detained by NSAGs facing the same risks and chal-
lenges (provided that these guarantees are not dependent on privileges and immunities associated
with the status of PoWs).

Procedural standards established by relevant human rights bodies and constituting core pro-
tection against the arbitrariness of detention can be used as a supplementary means of interpreting
guarantees established by IHL. Although these areas of law do not necessarily contain the same
understanding of arbitrary detention, IHL and IHRL require a similar set of procedural safeguards
to verify the character of such internment. Therefore, it is important to take into account guaran-
tees elaborated in the practice of the application of IHRL, which continue to apply in times of
armed conflict and emergencies.!'*

The following minimum requirements can be established:
* An individual is to be informed of the reason for his or her detention. This requirement is

161 and is included in the list of

established by the majority of human rights instruments
minimal guarantees provided by Article 75 of AP I and recognised for their customary
nature.'®? Regardless of whether one prefers to apply relevant IHL provisions on intern-
ment in [AC by analogy, or define this procedural guarantee via human rights standards
that are equally applicable in times of NIAC, the latter constitutes an essential part of
fair trial procedures and thus will be required from the detaining authority. Lack of infor-
mation as to the grounds of the detention will also inevitably render such detention arbi-
trary and thus in violation of core customary provisions of THL.

* Procedures of internment must allow the grounds of detention to be challenged before an
impartial, independent and competent body. The opportunity to challenge the legality of
one’s detention is considered one of the fundamental guarantees by the major human rights

159 See nn 94-95.

160 The applicability of the first two requirements elaborated in this article for civilian internees in times of armed
conflict was confirmed by the practice of the UN Human Rights Council: Report of the Working Group on
Arbitrary Detention: United Nations Basic Principles and Guidelines on Remedies and Procedures on the Right
of Anyone Deprived of Their Liberty to Bring Proceedings Before a Court (6 July 2015), UN Doc A/HRC/30/
37, para 9, Annex, paras 9-10.

1L JCCPR (n 8) art 9(2); American Convention on Human Rights (n 85) art 7(4); ECHR (n 8) art 5(2). The rare
exception to this rule is the African Charter on Human and Peoples’ Rights (n 85), provisions of which do not
explicitly provide for this guarantee. This omission has been compensated by resolutions and the jurisprudence
of the AComHPR: see Resolution on the Right to Recourse and Fair Trial, March 1992, AComHPR Doc
Res.4(X1)92 (AComHPR Resolution).

162 Christopher Greenwood, ‘International Law and the “War against Terrorism™ (2002) 78 International Affairs
301, 316.
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instruments.'®> Whereas IHL does not require such review to be performed by a judicial
body, it is essential that the reviewing body functions in a way that allows detainees to
challenge their detention in a meaningful way. It is true that these standards (as far as
NIAC is concerned) are set primarily with respect to regular judicial proceedings.!'®*
However, no rationale can be found for internees whose detention might last for as long
as that of a criminal suspect, especially in the context of protracted conflicts, to be subject
to a lesser degree of protection. The applicability of this safeguard has been further con-
firmed by various human rights bodies.'® Its focus is not on the formal organisation of
the reviewing body but rather on the way in which it functions in practice and whether
its procedures allow an efficient review. The review can be conducted by an administrative

body as well as by military commissions. '

It is vital, however, that members of such bod-
ies (i) did not order the internment in the first place; (ii) are independent from those who
sanctioned the internment as well as from the general command structures, and are not
appointed by the latter;'®” (iii) do not perform active military duties;'®® and (iv) are empow-
ered to order immediate release.'®”
¢ The review is to be conducted periodically.!” It is obvious that circumstances change in
the course of time and a detainee may no longer pose a threat to security, resulting in
his or her detention becoming arbitrary. Thus, even in the absence of a clear conventional
provision, the failure to provide an opportunity for such review will inevitably entail a vio-
lation of the prohibition of arbitrary detention by NSAGs.
There are several other procedural rights that can provide NSAGs with useful guidance for con-
ducting fair proceedings, such as provision of legal assistance and adequate means of defence
(including time and space), and the right to attend the hearing of the review body. These rights
were mentioned by Jelena Pejic as being applicable to situations of administrative internment.'”!
It is the opinion of the author, however, that these guarantees (while certainly desirable) are not
provided by IHL at the current stage of its development. While these safeguards can be consid-

ered as important factors contributing to the overall impartiality of the process, one cannot find

163 ICCPR (n 8) art 9(3); American Convention on Human Rights (n 85) art 7(5); ECHR (n 8) art 5(3). Although
the African Charter on Human and Peoples’ Rights (n 85) does not explicitly provide for this guarantee, the val-
idity of the guarantee has been confirmed in the practice of the AComHPR: see AComHPR Resolution (n 161)
para 2(b).

164 AP II (n 3) art 6(2); Human Rights Committee, General Comment No 32: Article 14: Right to Equality before
Courts and Tribunals and to Fair Trial (23 August 2007), UN Doc CCPR/C/GC/32, para 19.

165 Hassan (n 105) para 106; Human Rights Council, Investigation by the Office of the United Nations High
Commissioner for Human Rights on Libya: Detailed Findings (23 February 2016), UN Doc A/HRC/31/CRP.3,
para 128.

166 Customary international law did not outlaw the performance of such a review by quasi-judicial and/or military
bodies as long as necessary requirements are met: ICRC Study (n 68) rr 100, 355-57.

167 ECtHR, Findlay v UK, App no 22107/93, 25 February 1997, paras 74-80.

168 Case of Durand and Ugarte v Peru (2000) Inter-Am Ct HR, Judgment of 16 August 2000, (Ser C) No 68,
[126].

169 Clapham (n 6) 16; Coard and Others (n 105) para 58.

170 See, eg, Copenhagen Principles (n 104) Principle 12; General Comment No 35 (n 36) para 12.

171 Pejic (n 37) 388.
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any conventional provisions that would make them obligatory, even for internment during IAC.
At the same time, as will be elaborated in the next section, the uncertainty regarding the applic-
ability of IHRL to actions of NSAGs precludes the imposition of human rights standards by
analogy when the latter are not replicated or otherwise based on IHL.

The lack of capacity of NSAGs to uphold the same standards has even led to a debate on
whether one should introduce the sliding scale of obligations applied to NSAGs.!”> When addres-
sing procedural requirements accompanying the process of reviewing validity, we should never-
theless remember that these provisions constitute the very core, minimal standard of what is
essential for the protection of civilians against arbitrary deprivation of liberty during NIAC.
This standard is already significantly less demanding compared with detailed provisions of
IHRL, and further ‘accommodating’ it to the specific institutional characteristics of NSAGs
might lead to devaluation of its initial objectives.

Nevertheless, further clarification of applicable legal standards is crucial for improving the
implementation of IHL on the side of NSAGs. While there are numerous factors that can lead

to potential non-compliance by these actors with relevant IHL provisions,'”

it is proven empir-
ically that a significant number of NSAGs are interested in abiding by international law as long as
such compliance brings international legitimacy.'”* Some of these groups that have existed for
decades have proved to be successful in developing institutional capacities sufficient for compli-
ance with the basic humanitarian requirements established by IHL.'”* Clarification of the legal
framework can provide NSAGs that are interested in gaining international legitimacy with
clear guidance, which would ultimately serve the interests of detainees.

At the same time, the elaboration of a list of non-derogable minimum safeguards can also
assist judicial institutions in the prosecution of members of NSAGs who either deny or are indif-
ferent to their obligations under IHL. The more certain we are about the applicable legal frame-
work, the easier it will be to determine whether a particular act constitutes a violation of IHL

applicable to NIAC.
4.4. CoMpLEMENTING IHL STANDARDS BY THE IHRL PROVISIONS

In the absence of clear instructions for detaining authorities to follow in cases of detention in the
situation of NIAC there is a temptation to fill in ‘lacunas’ of IHL with the IHRL provisions. This
is quite understandable as IHRL contains significantly more elaborate protection for those
detained. These provisions are also supported by decades of practice of human rights bodies
and a great amount of case law. Continued application of IHRL instruments during NIAC (to
the extent they are not derogated from) is no longer questioned either in doctrine or in the

172 Marco Sassoli and Yuval Shany, ‘Should the Obligations of States and Armed Groups under International
Humanitarian Law Really Be Equal?’ (2011) 93 International Review of the Red Cross 425.

173 Bangerter (n 70) 368-83.

174 Hyeran Jo, Compliant Rebels (Cambridge University Press 2017) 53-79.

175 For an overview see Sandesh Sivakumaran, ‘Courts of Armed Opposition Groups: Fair Trials or Summary
Justice?’ (2009) 7 Journal of International Criminal Justice 489.
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case law.!”® Therefore, when we are considering detention carried out by states, especially if it
occurs far from active hostilities or for reasons not related to armed conflict, IHRL provisions
can provide useful means of interpretation of due process guarantees both for internment and
for detention in the course of criminal prosecution.

The situation is far less clear with NSAGs, which are typically not considered as holders of
human rights obligations. Thus, it is questionable whether provisions of IHRL regulating admin-
istrative detention can potentially complement the standards embodied by IHL as applicable to
NSAGs and, if so, to what extent. The determination of the applicability of IHRL in relation
to internment administered by NSAGs will inevitably affect the scope of procedural guarantees
available to the detainees and corresponding obligations of the detaining authorities. Therefore,
this article will proceed with an analysis of whether customary international law has developed to
the extent of accepting NSAGs as holders of separate obligations under IHRL or whether IHRL
is to remain as a subsidiary method of interpreting standards that are already incorporated into
IHL and described in Section 4.3.

It is true that, unlike IHL, IHRL does not put states on an equal footing with NSAGs, being
created originally to regulate the vertical relationship between the obligation holders (states) and
the rights holders (individuals).'”” This area of law does not explicitly provide NSAGs with any
(even limited) personality, while violations of its provisions do not normally lead to individual
accountability of its members based solely on provisions of international law.!”®

Nevertheless, the reality on the ground is changing. Nowadays we are dealing with
situations in which groups like Hezbollah, Taliban, ISIS, Al-Qaeda and Hamas — while partici-
pating in hostilities and retaining their status as NSAGs — maintain public order, adopt
legislation and establish a system of courts, the jurisdiction of which goes far beyond violations
of THL.'”” The need to regulate this practice in order to ensure proper protection of the
population living under the control of such groups has led to some scholars insisting on
the applicability of IHRL provisions to the conduct of NSAGs. The existence of human
rights obligations of NSAGs is supported, in particular, by Jean-Marie Henckaerts and

182

Cornelius Wiesner,'® Andrew Clapham,'®' Lawrence Hill-Cawthorne,'®? and Aristotelis

176 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion
[2004] ICJ Rep 136; Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v
Rwanda), Jurisdiction and Admissibility, Judgment [2006] ICJ Rep 6; Isayeva (n 120); Abuyeva (n 120); Juan
Carlos Abella (n 142) [158].

177 Jean-Marie Henckaerts and Cornelius Wiesner, ‘Human Rights Obligations of Non-State: A Possible
Contribution from Customary International Law?’ in Robert Kolb and Gloria Gaggioli (eds), Research
Handbook on Human Rights and Humanitarian Law (Edward Elgar 2013) 146, 149-52.

178 It was one of the key arguments considered in the doctrine in support of the direct applicability of IHL to
NSAGs.

179 See the synopsis of the performance of armed groups in Katharine Fortin, ‘The Application of Human Rights
Law to Everyday Civilian Life under Rebel Control’ (2016) 63 Netherlands International Law Review 161.

180 Henckaerts and Wiesner (n 177).

181 Andrew Clapham, ‘Human Rights Obligations for Non-State Actors: Where Are We Now?’ in Fannie
Lafontaine and Frangois Larocque (eds), Doing Peace the Rights Way: Essays in International Law and
Relations in Honour of Louise Arbour (Intersentia 2019) 11.

182 Hill-Cawthorne (n 6) 217-21.
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Constantinides.'s* However, even among scholars who support the existence of human rights
obligations of non-state actors, there is no unified position with regard to the following:

» The origins of human rights obligations of NSAGs. The application of IHRL provisions at
different times was justified by the exercise of territorial control and quasi-government
functions,'®* the direct creation of responsibilities as a result of limited legal personality
provided by IHL,'®% and the customary nature of obligations. '8¢

* The scope of human rights obligations of NSAGs. The commentators cannot agree on
whether NSAGs are to be held responsible for ensuring the whole spectrum of human

187

rights depending on their capacities'®” or are entrusted only with protection of some key

rights already envisaged by IHL.'®8
*  Types of NSAG — holders of human rights obligations. While some scholars argue that
IHRL applies only to NSAGs that exercise territorial control and quasi-governmental func-

tions,'®?

190

others are ready to consider all NSAGs as holders of obligations under this area of

law.
It is difficult to imagine that the applicability of IHRL to NSAGs represents lex lata (the law as it
exists) when even the proponents of such a conclusion are uncertain about the holders of the obli-
gations and the scope of those obligations. Furthermore, if one accepts that only a limited number
of groups that are characterised by a sophisticated hierarchy and administration are obligated by
relevant IHRL norms specifying only key rights ‘duplicated’ in IHL, then the complementarity of
provisions of IHRL is unlikely to give the international community any practical advantages for
the protection of detainees.

Additional risks might come with the artificial differentiation of the scope of obligations of
various NSAGs. If an additional criterion, such as the exercise of quasi-governmental functions,
is introduced with the aim of imposing additional obligations on a particular type of NSAG, it
might lead to a reverse effect of the deliberate unwillingness of potentially qualifying groups
to perform these functions in order to avoid the additional burden of responsibility. Such absten-
tion from performing quasi-governmental functions would not necessarily benefit the civilian
population living in territories controlled by NSAGs.

183 Aristotelis Constantinides, ‘Human Rights Obligations and Accountability of Armed Opposition Groups: The
Practice of the UN Security Council’ (2010) 4 Human Rights and International Legal Discourse 89.

134 Nigel S Rodley, ‘Can Armed Opposition Groups Violate Human Rights?’ in Andrew Clapham (ed), Human
Rights and Non-State Actors (Edward Elgar 2013) 836.

185 Daragh Murray, ‘Human Rights Obligations of Non-State Armed Groups?’, EJIL: Talk!, 2 November 2016,
http:/www.ejiltalk.org/book-discussion-introducing-daragh-murrays-human-rights-obligations-of-non-state-
armed-groups-2.

186 Henckaerts and Wiesner (n 177) 161-62.

187 See, eg, Murray (n 145) 177-202.

188 Institute of International Law, ‘The Application of International Humanitarian Law and Fundamental Human
Rights, in Armed Conflicts in which Non-State Entities are Parties’, Session of Berlin — 1999, 25 August 1999,
paras II-1V, http:/www.idi-iil.org/app/uploads/2017/06/1999_ber_03_en.pdf.

189 Rodley (n 184) 854.

190 Henckaerts and Wiesner (n 177) 159-60.
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Therefore, it would be premature to hold NSAGs fully accountable for compliance with legal
standards as developed in the practice of relevant human rights bodies. The difference in stan-
dards and procedural guarantees available to detainees captured by states and those who have
fallen into the hands of NSAGs might be not satisfying, however this is to be expected. The gen-
eral inequality of states parties to NIAC outside the scope of IHL has long been established in
public international law (see Section 2.3).

It is clear that the practice is at least moving in the direction of forming the basis for establish-
ing certain human rights obligations of NSAGs at the level of custom. References to human
rights obligations of NSAGs could be found in the resolutions of various UN bodies including,
in particular, the Human Rights Council'®' and the UNSC.!”> However, at present both the
Human Rights Council and the UNSC in their resolutions refer to the most fundamental
human rights that are already incorporated in the limited protection provided by IHL.
Therefore, the task of defining the scope of obligations of NSAGs in respect of the treatment
of detainees inevitably leads us to the guarantees and safeguards that have their legal basis in
conventional or customary IHL.

Certainly, IHL provisions do not exist in a legal vacuum. Thus, the scarcity of conventional
rules specifying the content of concrete procedural guarantees provided to internees during NIAC
can be remedied (at least to a certain extent) by relevant legal standards developed in IHRL.
Ultimately, it would not imply the imposition of additional obligations compared with AP II.
Rather, the complementarity in the interrelationship between these areas of law would assist in
a meaningful interpretation of current obligations. The extensive practice of states in implement-
ing human rights provisions defining the content of similar rights and safeguards, as well as the
jurisprudence of human rights bodies, lead to further development and specification of procedural
guarantees and should inform our reading of relevant obligations codified in customary IHL. The
growing acceptance of NSAGs being liable for violations of human rights makes it even more
justified.

5. CONCLUSION

Administrative detention is an unfortunate reality of all types of armed conflict that frequently
leads to the ill-treatment of detainees. However, it is still perceived as a critical tool for ensuring
the security of the warring parties. Even if one concludes that IHL does not provide a legal basis
for administrative detention, this practice is not going to fade away and, even if it does, the alter-
natives might be more gruesome than the current reality.

IHL treats internment as an inevitable compromise between military necessity and humanitar-
ian considerations. Instead of outlawing this practice, CA3 and AP II, based on the presumption

191 See, eg, Human Rights Council, Report of the Independent International Commission of Inquiry on the Syrian
Arab Republic (5 February 2013), UN Doc A/HRC/22/59, paras 10, 64.

192 See UNSC Res 2332 (21 December 2016), UN Doc S/RES/2332, para 1; UNSC Res 2399 (30 January 2018),
UN Doc S/RES/2399, 3 para 2; UNSC Res 2429 (13 July 2018), UN Doc S/RES/2429, 5 para 3; UNSC Res 2434
(13 September 2018), UN Doc S/RES/2434, 3 para 4.
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of the existence of the inherent power to intern, provide an extremely narrow set of guarantees for
the persons detained.

The lack of explicit authorisation of, and procedures for, internment could be explained by a
political compromise that allowed the extension of humanitarian principles to NIAC in the first
place. While unfortunate, limiting the number of applicable provisions was essential to overcome
the reluctance of states that feared a potential legitimisation of NSAGs and to facilitate almost
universal acceptance of the relevant instruments.

The inquiry into historical documents and rules of IHL applicable to IAC leads to the con-
clusion that this area of law contains its own understanding of what constitutes non-arbitrary
detention. This understanding does not necessarily require explicit authorisation for internment
to be legal under IHL. Thus, its provisions can potentially establish procedures for internment
that avoid any potential contradiction caused by regulating an inherently illegal practice.

The scarcity of regulation, together with the lack of defined procedures and an explicit legal
basis, do not provide evidence for the absence of authorisation. However, nor does the existence
of the inherent power to intern preclude administrative detention by NSAGs from being illegal
under national legislation or other areas of international law, as all of the above-mentioned factors
could be interpreted as neutral to the question at hand.

Surprisingly, given the lack of clarity regarding the power of NSAGs to intern, the latter does
not have serious practical implications for the purposes of IHL implementation. It is thus argued
that the problem of establishing the legal basis for administrative detention within the framework
of IHL should be left to the state authorities. Their practice, despite being ambivalent, still points
to the formation of a customary rule authorising internment in NIAC. Ultimately, the interests of
states involved in extraterritorial NIAC may potentially lead to clarification of the matter and
reaffirmation of the power to intern for all warring parties.

In the meantime, it is suggested that the international community needs to direct its efforts to
clarifying procedural safeguards and legal standards applicable to internment by NSAGs. Further
elaboration of guarantees that are mentioned in this article can potentially enhance the protection
of detainees and make a difference on the ground.
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