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Abstract

This article draws on empirical research conducted with European Commission officials in
three Directorates-General and its other services on their perception of how the legislative
and policy-making process facilitates the interaction of science and environmental law. This
article deploys Sheila Jasanoff’s theoretical framework of co-production as an important
lens to examine how the European Commission creates this interaction of science and law
in environmental policy making and identifies how the Commission incorporates different
voices and stakeholders in this policy area. The Commission can be seen as a vehicle of co-
production of science and law in EU environmental policy by building strong expert identities,
putting in place institutional processes and instruments, and creating discourse between scien-
tists and lawyers leading to outputs of co-production. It is argued that in actively facilitating
co-production, the Commission underpins the legislative and policy-making process with its
institutional values.

Keywords: European Commission, Co-production, Jasanoff, Environmental law and policy,
Interaction of science and law

1. INTRODUCTION

Environmental law and policy are infused with science; their production involves both
scientists and lawyers and the outputs are shaped by science. However, the extent to
which scientific knowledge is properly integrated into policy making is often unclear.
This article draws on empirical research conducted with European Commission offi-
cials in three Directorates-General (DGs) and several other Commission services to
examine their perception of how the legislative process facilitates and ensures the
incorporation of science into European Union (EU) environmental law. The article
argues that the Commission acts as a vehicle of co-production of science and law in
EU environmental policy by building strong expert identities, putting in place institu-
tional processes and instruments, and creating discourse between scientists and lawyers
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leading to what Sheila Jasanoff calls a ‘serviceable truth’." The Commission acts to
embed scientific knowledge ‘in social practices, identities, norms, conventions, dis-
courses, instruments and institutions’> It is argued that in actively facilitating
co-production, the Commission underpins the legislative and policy-making process
with its institutional values. In particular, it creates the context of independence and
trust which ensures that scientific knowledge that has been incorporated into law has
not been ‘sacrificed on the altar of an impossible scientific certainty’* and the policy pre-
ferences of different stakeholders are taken into account.

This article deploys Jasanoff’s theoretical framework of co-production as an import-
ant lens to examine how the European Commission creates the nexus of science and law
in environmental policy making and explains how the Commission incorporates differ-
ent voices and stakeholders in this policy area. Moreover, the article engages with this
analytical framework to develop an empirically grounded understanding of how the
Commission acts at this nexus. This concept is of particular importance for the EU
where this interaction occurs in a multilevel governance arena, with the interests of
numerous actors and institutions holding different preferences and policy traditions.
This is especially pertinent to environmental policy where the Commission, with its
exclusive power of legislative initiative, mediates between different interests and facili-
tates the interaction between science and law. Though the Commission, in translating
science (in particular, natural science) into law, is concerned specifically with maintain-
ing the landscape of fact, one cannot overlook the importance of the context in which
this social interaction between the legal and scientific domains occurs.

Thus, this empirically grounded study is of multifaceted significance both for EU
policy making and more broadly. It contributes to our understanding of how the
Commission acts in areas of legal regulation heavily shaped by scientific insights and
how policy making occurs in those areas. The study also engages with the question
of deference to science and the Commission’s ability to integrate scientific knowledge
into law and policy that is fit for purpose.” Furthermore, the study makes a significant
contribution to the socio-legal research on the interaction of science and law within the
European Commission, especially in environmental legal research. There is a growing
interest in the interaction between law and science and this article utilizes primary data
to examine the legislative process as well as the perception of this interaction by officials
in the European Commission. Finally, the article’s application of Jasanoff’s
co-production idiom to the EU environmental legislative process not only demonstrates
its relevance for the EU multilevel policy-making process but also provides an explana-
tory model to examine the broader social processes that incorporate scientific knowl-
edge into law. It has important purchase in environmental policy making by

S. Jasanoff, ‘Serviceable Truths: Science for Action in Law and Policy’ (2015) 93(7) Texas Law Review,
pp. 1723-49.

S. Jasanoff, “The Idiom of Co-production’, in S. Jasanoff (ed.), States of Knowledge: The Co-production
of Science and Social Order (Routledge, 2006), pp. 1-12, at 3.

3 Jasanoff, n. 1 above, p. 1730.
* Ibid., pp. 1724-5.
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shedding light on how scientists and policy makers bridge the gap between law and
empirical evidence in the legislative process.

2. CO-PRODUCTION AND THE EUROPEAN COMMISSION

Though cooperation between scientists and lawyers revolves primarily around ques-
tions of evidence,’ the mutual reliance between the two disciplines is prominent in
the policy-making process. This interaction between science and other social processes
is best explored by Jasanoff’s idiom of co-production, which provides ‘explanatory
power by thinking of natural and social orders as being produced together’.® This
allows us to examine how science — in particular, natural science — becomes part of
the decision-making process.” Co-production entails the idea that science and social
activity, including law, cannot be divorced from each other and they both support
and shape each other. As Jasanoff argues, ‘society cannot function without knowledge
any more than knowledge can exist without appropriate social support’.®

This concept has been part and parcel of science and technology studies;” yet its
reach is wider, including its deployment to political and social sciences. This concept
is particularly significant for environmental legal scholarship as legal regulation in
this area is heavily shaped by scientific insights. However, it has been under-utilized
in legal research. Of particular importance in developing the idiom of co-production
is the collected volume on co-production of EU expert and executive power in regulat-
ing health and environmental issues, which provides some excellent examples of
co-production in specific contexts including law, governance, political science, and sci-
ence and technology studies.' The most recent work of Lee and her co-authors focuses
on the construction, use and impact of knowledge in administrative decision making by
examining the planning process for major offshore wind farms through the lens of
co-production.'!

While there is growing research on the interaction of science and law in social and
political science, there is a lack of primary data in socio-legal research on the process
of incorporating science into EU environmental legislation, given the importance of
the Commission’s exclusive power of legislative initiative at the EU level. Previous
empirical studies of EU policy making and expertise have been carried out

“©»

Ibid., p. 1723.
Jasanoff, n. 2 above, p. 2.
Ibid., p. 3.

Ibid, pp. 2-3. See also A.C. Keller, Science in Environmental Policy: The Politics of Objective Advice (The
MIT Press, 2009).

See more in S. Jasanoff et al. (eds), Handbook of Science and Technology Studies, rev’d edn (Sage, 2001).
M. Weimer & A. de Ruijter (eds), Regulating Risks in the European Union: The Co-production of Expert
and Executive Power (Hart, 2017).

M. Lee et al., “Techniques of Knowing in Administration: Co-production, Models, and Conservation
Law’ (2018) 45(3) Journal of Law and Society, pp. 427-56.
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predominantly within political science.'* Scholars in this field have focused primarily on
the role of external expert groups at the EU level by looking at the activity of external
expert groups in EU policy,"® knowledge utilization,'® the role of national officials
attending Commission committees,'” and the views of external scientists in providing
expertise to the European Commission.'® This article focuses on how officials in the
European Commission perceive the interaction of science and law in the environmental
legislative process. It also adds to scholarship on the role of in-house providers of scien-
tific input and other Commission services such as the Legal Service of the Commission.

As this article deploys the lens of co-production to examine the Commission’s work
in the environmental policy area, it is helpful briefly to clarify and contextualize this
concept within the European Commission. In developing the concept of co-production,
Jasanoff argues that there is no strict dichotomy between science and social activity.
Science cannot be perceived as a discrete, empirically based discipline that operates
in isolation from other social activities; rather, it feeds into social and institutional activ-
ity. Science and social activity are intertwined, and they reinforce and shape each other.
Thus, co-production as a model explains the context in which those different domains
interact. This process is not linear and its explanatory value lies in its ability to demon-
strate how decisions in policy areas are heavily reliant on scientific evidence, which in
itself is value-laden.'” Law is also a social construct that operates alongside other social
activities — in particular, science, technology and medicine.'® As McDougal and
Lasswell argue, authoritative decisions in law are inextricable components of social
processes and ‘such decisions are made in response to claims about particular inter-
actions or events in social process’.'” These views are deeply rooted in the work of pol-
itical and legal philosophers such as Montesquieu, who advocated that law cannot be
examined in isolation from other social processes, as it is ‘an integral, organic compo-

nent of a community’s total culture’.*°

The work recognizes the significant empirical research by political scientists with regard to environmental
policy and EU institutions, including the European Commission, as well as work on compliance and
effectiveness of EU environmental policy. Examples include A. Weale et al., Environmental
Governance in Europe: An Ever Closer Ecological Union (Oxford University Press, 2000); C. Kanill,
S. Heichel & D. Arndt, ‘Really a Front-runner, Really a Straggler? Of Environmental Leaders and
Laggards in the European Union and Beyond: A Quantitative Policy Perspective’ (2012) 48 Energy
Policy, pp. 36-45.

See A. Gornitzka & U. Sverdrup, ‘Who Consults? The Configuration of Expert Groups in the European
Union’ (2008) 31(4) West European Politics, pp. 725-50.

See C. Boswell, “The Political Functions of Expert Knowledge: Knowledge and Legitimation in European
Union Immigration Policy’ (2008) 15(4) Journal of European Public Policy, pp. 471-88.

15 See M. Egeberg, G. Schaefer & J. Trondal, “The Many Faces of EU Committee Governance’ (2003) 26(3)
West European Politics, pp. 19-40.

See D. Rimkuté & M. Haverland, ‘How Does the European Commission Use Scientific Expertise? Results
from a Survey of Scientific Members of the Commission’s Expert Committees’ (2015) 13(4) Comparative
European Politics, pp. 430-49.

17" Jasanoff, n. 2 above, pp. 3-4; S. Jasanoff, ‘Afterword’, in Jasanoff, n. 2 above, pp. 274-82, at 277.

See M. Lynch, ‘Circumscribing Expertise: Membership Categories in Courtroom Testimony’, in Jasanoff,
n. 2 above, pp. 161-80, at 162-3.

12 M.S. McDougal & H.D. Lasswell, ‘The Relation of Law to Social Process: Trends in Theories about Law’
(1976) 37 University of Pittsburgh Law Review, pp. 465-85, at 465.

20 Ibid., p. 469.
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In examining the literature on the interplay between science and social activity,
including law, Jasanoff makes a distinction between constitutive and interactional
strands.”! The constitutive strand is concerned with ways in which stability is created
and maintained, while the interactional strand is concerned with elucidating ‘myriad
mutual accommodations between social and scientific practices that occur within exist-
ing socio-technical dispensations during times of conflict and change’.?” This article
seeks to understand the interactional strand: the policy-making process which requires
accommodation and compromise within an already structured environment. The inter-
action of law and science in EU environmental policy and lawmaking within the
Commission is examined through the four main pathways of co-production identified
by Jasanoff: (i) making identities, (ii) making institutions, (iii) making discourses, and
(iv) making representations.”> Making identities has a two-fold function. It allows for a
redefinition and maintenance of various identities, which should bring credibility and
independence to co-production. Co-production also brings to the forefront expert iden-
tities, which are particularly important in policy areas heavily reliant on scientific
knowledge, such as environmental policy. Institutions, as a second pathway of
co-production, can be regarded primarily as vehicles through which the interaction
of science and law occurs. Policy making takes place through institutions, in this
case the European Commission, which deploys various processes and instruments
that facilitate problem solving, interpretation of evidence, standardization of scientific
methods, lawmaking and enforcement.>* Moreover, institutions play an important role
in constructing the institutional culture and agenda, by nurturing overarching values
shared by their members.?* Making discourses is particularly salient for the interaction
of science and law because of the different modi operandi of the two disciplines. As
many novel phenomena in nature and society are surrounded by a degree of uncer-
tainty, constructing discourses between lawyers and scientists allows for a better under-
standing and regulation of these phenomena. Finally, making representations unveils
the artefacts of co-production by simultaneously ensuring the scientific integrity
of the output and its applicability to those for whom it is intended. In the legal context,
the artefacts of co-production will typically include legislation and court rulings,
though in recent years soft law documents, such as policy papers, have become increas-
ingly important.

An examination of the interaction between science and law through co-production
has important purchase in the analysis of environmental law and policy, which is one of
the most intensive science-based policies. Furthermore, the EU is distinctive as a result
of its multilevel and multinational layers of interaction, bringing together various
actors and interest groups which have become part of the decision-making process.
Equally, scientists and officials from different professional backgrounds, working in

21 S, Jasanoff, ‘Ordering Knowledge, Ordering Society’, in Jasanoff, n. 2 above, pp. 13—45, at 18-9.

22 1bid., p. 19.
23 1Ibid., p. 38.
24 Ibid., pp. 39-40.
25 Ibid., p. 40.
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both national and EU institutions, undoubtedly bring their own individual and
national identities, which shape the discourse within EU institutions in a specific
way. Moreover, diverse legal, social and cultural traditions between Member States
have an impact on this interaction.

The European Commission is at the forefront of co-production in the EU, with its
exclusive powers of legislative initiative prescribed by Article 17 of the Treaty on
European Union (TEU)* and enforcement powers prescribed by Articles 258 and
260 of the Treaty on the Functioning of the European Union (TFEU).?” Over the
years the Commission has been recognized as a ‘guardian of the treaties’ and a ‘vehicle
of a federalist agenda’.>® The Commission has proven itself to be instrumental in form-
ing and maintaining its own identity as a central pillar that underpins EU environmen-
tal policy. Furthermore, the Commission has made significant contributions to the
development of this area.”” This was achieved by developing its role as the primary
actor in creating the setting for the co-production of science and law.’° The
Commission uses various methods to facilitate this interaction and mediates between
different interests involved in the policy-making process aligned with the four main
co-production pathways identified by Jasanoff.>! As those pathways of co-production
are interlinked and form part of the legislative and policy-making process, they may be
regarded as benchmarks for assessing co-production in different settings, including the
Commission.

In making identities, the Commission manages to accommodate different national
and professional identities and build distinct expert identities of actors involved in
co-production, which is an important feature of the European integration project.>?
This expert identity contains both organizational and individual expert identities of
actors which are closely linked to the Commission’s institutional values. Moreover,
the Commission has successfully built an institutional framework to facilitate
co-production. It is the vehicle and the venue for this interaction of science and law
to occur. Co-production happens through institutionalization in which robust legal
and policy processes are deployed to assess, interpret, and incorporate scientific knowl-
edge into law. Aware of the importance of language as the main tool in making dis-
courses, the Commission must overcome differences between scientific and legal
language. To that end, the Commission has to ensure that the translation of scientific

26 Lisbon (Portugal), 13 Dec. 2007, in force 1 Dec. 2009, available at: http:/eur-lex.europa.eu/legal-content/en/

TXT/?2uri=CELEX%3A12012M %2FTXT.
Lisbon (Portugal), 13 Dec. 2007, in force 1 Dec. 2009, available at: http:/eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=QJ:C:2012:326:FULL:EN:PDF.

28 See N. Nugent & M. Rhinard, The European Commission, 274 edn (Red Globe Press, 2015).
29

27

For more about the development, operation and functions of the European Commission see Nugent &
Rhinard, n. 28 above, and A. Jordan & C. Adelle (eds), Environmental Policy in the EU: Actors,
Institutions and Processes, 3" edn (Routledge, 2012).

See S. Kingston, V. Heyvaert & A. Cavoski, European Environmental Law (Cambridge University Press,
2017).

See Jasanoff, n. 21 above, p. 38.

See L. Bellier, ‘A Europeanized Elite? An Anthropology of European Commission Officials’ (2000) 14
Yearbook of European Studies, pp. 135-56.

30

31
32
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knowledge into law reduces the risks of both over- and under-regulation. The
Commission produces legislative proposals as a physical outcome of co-production,
which contain acceptable levels of scientific knowledge that is linked to all three of
the above-mentioned instruments. This outcome is not a ‘mirror of reality’® but the
result of the social interaction between science and law within the Commission.

3. METHODOLOGY

This study offers an insight into the context the Commission creates to facilitate the
co-production of scientific knowledge into the environmental legislative process.
Furthermore, it provides us with a deeper understanding of the perceptions and
views of Commission officials on how the legislative and policy-making process enables
the incorporation of science into law and the values that underpin this process. This art-
icle draws on 18 interviews with officials in three DGs and other services of the
European Commission, including DG Environment, DG Research, DG Agriculture,
the Legal Service of the Commission, the Joint Research Centre (JRC),>* and the
Scientific Advice Mechanism (SAM). Interviews took place between July 2017 and
December 2017, following ethical approval from the University of Birmingham. The
scope of this research was limited to the co-production of science and law in the
European Commission throughout the legal drafting and enforcement procedures.
An examination of co-production in the European Parliament and the Council as the
main legislators in the EU will be part of subsequent research. The research method-
ology was informed by the choice of co-production as a conceptual framework for
this article. The empirical research was conducted through interviews as the most
appropriate method for data collection. Information obtained through interviews
about the process and perceptions of the interaction of science and law could not
have been obtained through doctrinal analysis, surveys or other social and legal
research methods. Interviews allowed for data collection in an interactive setting,
which was beneficial for an understanding of the broader institutional context in
which co-production occurs.?

Interviewees were senior and mid-ranking officials in the European Commission,
who could be categorized as EU elites. Vaughan explains the notion of elites and points
out that their status, their employment, their title or role or function in society ‘gives
them a degree of power, privilege and expertise not enjoyed by the majority’.>® In
this empirical study, gaining access to Commission elites was particularly important
both for their expertise in chosen areas and for their decision-making power. Access

33 Jasanoff, n. 2 above, p. 3.

3% The Joint Research Centre is the Commission’s in-house provider of independent scientific knowledge, see

EU Science Hub, available at: https:/ec.europa.eu/jrc/en.
See more in S. Qu & J. Dumay, ‘The Qualitative Research Interview’ (2011) 8(3) Qualitative Research in
Accounting and Management, pp. 238—64.

35

3¢S, Vaughan, ‘Elite and Elite-lite Interviewing: Managing our Industrial Legacy’, in A. Franklin &

P. Blyton (eds), Researching Sustainability (Earthscan, 2011), pp. 105-19, at 106.
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to elites is often perceived as a particular challenge for a researcher,?” yet Commission
officials were very open and willing to share their understanding of the science and law
interaction.

Interviews took place in person (both one-to-one interviews and small group inter-
views at interviewees’ place of work) or over the phone, lasting between 40 and 60 min-
utes. The author’s approach was to send an initial email to the Deputy Director-General
or Deputy Head of Unit. Interviewees received a semi-structured interview guide in
advance, which specified numerous queries on the interaction of science and law in
legal drafting. These included questions on the stages of legal drafting, involvement
of experts, quality of scientific advice, independence of evidence, the role of the JRC
and SAM, language, implementation and enforcement of EU environmental law. All
interviewees agreed to participate in the research on the understanding that their con-
tributions would remain anonymous. The author used anonymized identifiers to
denote the interviewees. It is important to point out that the empirical research did
not examine the relationship between the Commission and the EU agencies that regu-
late certain environmental or cross-cutting issues.”® The role and significance of exter-
nal experts who assist the Commission in the legislative process is not part of this study.

4. PERSPECTIVES FROM THE COMMISSION
4.1. Making Identities in EU Environmental Policy

Making identities represents the first of the four pathways of co-production. It is par-
ticularly salient to this process as it allows us to examine the formation and mainten-
ance of identities in different contexts.>” As Rabeharisoa and Callon point out,
‘co-production translates an intertwined transformation of relations between science
and society’.*” One of the transformations manifests itself in identity building, which
includes the reaffirmation of existing and the emergence of new identities.*' Jasanoff
proposes the idea of collective, individual and other regional identities (such as
‘European’) within the co-production idiom.** In examining the interaction between
science and law through co-production, we are interested primarily in the identity
of the expert,*® as the notion of ‘expert’ is often intertwined with the notion of

37" Vaughan, ibid., p. 110.
38 Significant empirical work has already been conducted with regard to agencies, e.g., ELL. Vos, ‘EU
Agencies on the Move: Challenges Ahead’, Swedish Institute for European Policy Studies (SIEPS),
Report No. 1, Jan. 2018, pp. 1-49, available at: http:/www.sieps.se/globalassets/publikationer/2018/
sieps-2018_1-web.pdf?; E.IL. Vos, ‘EU Agencies and Independence’, in D. Ritleng (ed.), [ndependence
and Legitimacy in the Institutional System of the European Union: The Collected Courses of the
Academy of European Law (Oxford University Press, 2016), pp. 206-27.

Jasanoff, n. 21 above, p. 39.

V. Rabeharisoa & M. Callon, ‘Patients and Scientists in French Muscular Dystrophy Research’; in
Jasanoff, n. 2 above, pp. 142-60, at 142.

41 Ibid.
42

39
40

Jasanoff, n. 21 above, p. 39.
+ TIbid.
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science.** As Lynch points out, concepts like ‘science’ and ‘experts’ have various
usages, including the denotation of someone with authority and credibility in formal
and informal social interactions.*’

Co-production of identities between scientists, lawyers, bureaucrats and politicians
takes place within the Commission. Besides specific individual identities held by
Commission officials, the Commission has its own collective identity as a collegiate
body. The formation of identities has been examined in the wider EU context, through
studies of the identities of officials in the European Commission. These studies have
focused, in particular, on how different nationalities and cultures affect the shaping
of a common European identity and Commission decision making.*® The plethora of
national and cultural identities is unsurprising as the Commission is involved in multi-
level, multinational decision-making processes and identities are formed across differ-
ent institutional contexts. With regard to environmental issues, the various identities
include those of civil servants in DGs responsible for environmental or cross-sectoral
issues, of people working in other Commission services such as JRC or the Legal
Service of the Commission, and of national experts who interact with the Commission
through the legal drafting process.

Identity is not a static concept; identity building through co-production allows one
to differentiate oneself from others and define one’s role.*” Expert identity entails some-
one with specialized skills and knowledge.*® In the EU context, the notion of an expert
is often associated with the term ‘technocrat’, who ‘exercises authority by virtue of his
technical competence’” or expertise and is often insensitive to conflicting social inter-
ests in policy making.’° Expert identity undoubtedly provides credentials for one’s role.
Moreover, Laffan argues that identity is important in indicating a degree of common-
ality, shared values and new roles in the EU.”! Scott emphasizes the importance of an
organizational identity providing actors with ‘a core set of normative values around
which they craft their narratives’, including those around the science and law
interaction.’”

The interview data supports the thesis that expert identity is built through
co-production. Various identities formed in the Commission are subsumed within

** Lynch, n. 18 above, p. 161.
+ Ibid.

4 M. Egeberg, ‘Organization and Nationality in the European Commission Services’ (1996) 74(4) Public

Administration, pp. 721-35; E. Toth, ‘National Cultures and European Identity: The Process of
Engrenage among European Commission Civil Servants’ (2007) 29(3) Society and Economy, pp. 413—
31; Bellier, n. 32 above.

R. Wodak, ‘National and Transnational Identities and Other Identities Constructed in Interviews with
EU Officials’, in R.K. Herrmann, T. Risse-Kappen & M.B. Brewer (eds), Transnational Identities:
Becoming European in the EU (Rowman & Littlefield, 2004), pp. 97-128, at 99.

See more in R.D. Putnam, ‘Elite Transformation in Advanced Industrial Societies: An Empirical
Assessment of the Theory of Technocracy’ (1977) 10(3) Comparative Political Studies, pp. 383-412.

* Ibid., p. 384.

SO Tbid., p. 404.
51

47

48

B. Laffan, ‘The European Union and its Institutions as “Identity Builders™’, in Herrmann, Risse-Kappen
& Brewer, n. 47 above, pp. 75-96, at 78.

52 W.R. Scott, Institutions and Organizations, 4™ edn (Sage, 2014), p. 138.
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the notion of the ‘expert’ identity shaped through co-production. In co-producing
environmental policy, ‘expert’ seems to trump other identities formed within the gen-
eral context of the European Commission. Thus, expert identity becomes the primary
identity of Commission officials in this policy area, sidelining all other identities that
officials may have. Moreover, interviewees pointed out that their individual and organ-
izational identities in the Commission sit comfortably within the wider notion of expert
identity in science more generally. These identities can be categorized in terms of their
key characteristics, such as distinctiveness, endurance, and centrality.’

The empirical research unveiled the importance of the interviewees’ distinctive
expert identity, which is shaped through co-production. A defining characteristic of
DG Environment, recognized by their colleagues in other DGs and Commission ser-
vices, was said to be the expertise and experience of their staff in environmental issues.
This aligns with the characteristics of a distinctive identity,”* in this case a scientific or
expert identity which distinguishes persons working in this field from others working
within the Commission. Without prompting, civil servants in other DGs and
Commission services spoke about DG Environment as having very qualified staff
and ‘extremely experienced people®” — for example, ‘I must say, the level of qualifica-
tion at DG Environment, with the people I am working with, is very high’.*®

The formation of an ‘expert’ identity is important within DGs, not least because it
can signal what Commission officials perceive to be the distinctive nature of the DG,
and provides them with a particular status that may enable them to stand out within
the Commission on certain policy matters. Having a distinctive identity certainly is
not unique to DG Environment. DG Agriculture, for example, ‘wants to be very mod-
ern’ and had to change its image from being ‘reactionary’ in its environmental policy
making.’” Interviewees in other DGs commended DG Agriculture for its use of modern
policy-making instruments.’® These include foresight, which is a process to identify
possible future scenarios and develop policy directions in light of these scenarios.’”
DG Agriculture’s process of reinventing its identity in the expert, modern mould
was, it seems, successful — at least in the eyes of some. Its redefinition and creation of
a new ‘expert’ identity is closely linked with improving the wider image of the
Commission with the public, and thus being perceived as credible in providing the insti-
tutional framework for the interaction of science and law as a part of co-production.®®

M. Alvesson, ‘Organisational Culture: Meaning, Discourse and Identity’, in N.M. Ashkanasy,
C.P.M. Wilderom & M.F. Peterson (eds), Handbook of Organisational Culture and Climate (Sage,
2011), pp. 11-28, at 21.

34 Ibid.
55 (R10).
56 (R4).
57 (R17).

38 (R3) and (R17).

3% For more about foresight in research and innovation see European Commission, available at:

https:/ec.europa.eu/info/research-and-innovation/strategy/support-policy-making/support-eu-research-

and-innovation-policy-making/foresight/about-foresight-research-and-innovation_en.

0 See J.-C. Juncker, ‘A New Start for Europe: My Agenda for Jobs, Growth, Fairness and Democratic

Change — Political Guidelines for the Next European Commission’, 15 July 2014, available at:
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This approach taken by DGs is aligned with Jasanoff’s proposition that knowledge and
its production play an important part in shaping the social role or giving actors power
or meaning.®’ DG Agriculture’s efforts in changing its image feeds into the
Commission’s efforts to distinguish itself as an evidence-based and credible policy pro-
vider, which will assist in regaining the trust of relevant stakeholders.

Moreover, expertise as a distinctive feature of an identity provides officials with cred-
ibility and creates cohesive identity. Thus, co-production of expert identity becomes
important in building a sense of common purpose among members of a group and
ensures the highest level of independence in the provision of scientific knowledge
intended for law. This is particularly important for the Commission, which is the
locus of numerous different identities and interests. The Commission therefore needs
to build this sense of common cause among its staff in order to overcome any challenges
such a mixture of identities and interests may present. Developing an ‘expert’ identity
achieves this end. Without prompting, interviewees across DGs and Commission ser-
vices were able to identify this common purpose and its importance:

Commission’s Legal Service: So, we have very committed people in the DGs. You have
other DGs where people do whatever they want, but in Agri, Environment, Climate,
SANTE, you have people who really believe in what they do and, indeed, sometimes the
challenge is to use that fountain of knowledge in a relatively structured way.®?

DG Research: The High Level Group [SAM] knows how science works, understands con-
cepts in relation to evidence, knows how to communicate these ideas to the users.®

This community of shared purpose in co-production through identity building is also
dependent on the levels of trust between those involved in co-production. Trust is
essential where ‘risk is a part of the narrative’®* as it inevitably is in science-law
co-production. As Jasanoff argues, who should be trusted and on what basis become
central issues for people in seeking reliable information about the state of the
world.®® Trust is also regarded as an important element for sustaining ‘individual
and organisational effectiveness’ and ‘effective social interactions’.®® The
Commission recognized the importance of this value in its work with citizens which
involves ‘trust in its integrity, trust in its purpose, and trust in its values’.®” Trust infuses
various levels of interaction within the Commission in the environmental policy area;

https:/ec.europa.eu/commission/sites/beta-political/files/juncker-political-guidelines-speech_en.pdf; and
European Commission, “Trust at Risk: Implications for EU Policies and Institutions’, 2017, available
at:  https:/publications.europa.eu/en/publication-detail/-/publication/e512¢11b-e922-11e6-ad7c-
0laa75ed71al.
Jasanoff, n. 21 above, p. 39.
%2 (R10).

¢ (RS).
64

61

J. Hawkins, ‘The Legitimisation of Hydraulic Fracturing Regulation: Power, Prejudice and Public
Participation’, PhD Thesis, University of Bristol (UK), 2012, Ch. Three.

65 Jasanoff, n. 21 above, p. 29.

6 A. Lawton, ‘Environmental Taxation as a Form of Environmental Protection: Exploring the Carbon

Reduction Commitment’, PhD Thesis, University of Birmingham (UK), Apr. 2018, p. 121.

7" European Commission, n. 60 above, p. 7.
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these include interactions between scientists and civil servants in the DGs; scientists and
the private sector and Member States in collecting data; interactions between DGs and
the Legal Service of the Commission; and finally the relationship between the
Commission and the wider public. Without prompting, the interviewees highlighted
the importance of trust in their social interactions throughout the legal drafting stage.

So, at a certain moment, it boils down a lot to trust, because this is something I have learnt.
T have to build trust and, in particular, when it comes to the environment, you do not build
trust by being overconfident. You need to admit as a scientist that you may be wrong, and
you need to understand that at a certain moment, emotions and fear are coming in and you
have to deal with that. So, the aspect of citizen engagement, the aspect of — and I mean citi-
zen engagement involvement in the true sense, I am not saying about informing people,
that is not enough, but making people part of what you are developing, that also I sense
is gaining a lot of importance right now.

This expert identity underpinned by trust between Commission officials facilitates the
legislative process. Lawyers and scientists prefer to interact with officials whose expert-
ise they trust. In building this relationship of trust, interviewees also emphasized the
importance of interpersonal contact rather than relying on institutional affiliation or
domain expertise of a person with whom they work. Cooperation and formal and
informal networking are seen as key trust-building exercises through which one can
get to know the person. To that end, expert identity acts as a bridge that overcomes
boundaries between staff from different professional domains such as scientists and
lawyers — in particular, lawyers in the Legal Service of the Commission and scientists
in DGs. The expert identity also overcomes institutional affiliations between different
DGs and services within the Commission.

And then, in my case, it depends on who I'm working with. I would check more or less,
there are some of the experts I trust more because I know they are very thorough and
that’s something you learn with experience.®’

Co-production of identity also entails the production of a particular kind of authority”°
resulting from the fact that experts are associated with specialized and credible knowl-
edge.”" The interview data demonstrated that identity building through social inter-
actions between scientists and lawyers is more likely to occur within forums
recognized for their expertise and authority. Thus, the legislative process becomes con-
tingent on expert identity. This is well illustrated by the standing of the JRC within the
Commission. As the Commission’s in-house provider of scientific knowledge, the JRC
is widely perceived by interviewees as ‘a very good partner’ in the legislative process
because it ‘attracts the best researchers’.”* As Alvesson points out, one of the main

68 (R4).
% (R11).

70 Peter Dear explains how the term ‘expertise’ designates a particular kind of authority: P. Dear, ‘Mysteries

of State, Mysteries of Nature: Authority, Knowledge and Expertise in the Seventeenth Century’, in
Jasanoff, n. 2 above, pp. 206-24, at 207.

7! Lynch, n. 18 above, p. 161.
72 (R14).
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expressions of organizational identity is the ability of members to construct the percep-
tion of their organization as having certain key characteristics distinctive from others
and as possessing a ‘degree of continuity over a period of time and in varying circum-
stances’.”> This perception of the JRC suggests that it has succeeded in doing just
that; it has successfully co-produced a multifaceted expert identity, both institutionally
and among its individual staff. In this way, as well as being seen as a scientific institution
that conducts research and provides scientific knowledge, the JRC successfully extended
its mandate to provide institutional support to the Commission in the production of
environmental law and policy. It thus began to take on dual roles, based on its expert
identity: it is both an ‘organisation of science diplomacy’, which facilitates a dialogue
in the legislative process, and the ‘institutional memory for environmental issues’ within
the European Commission.”* As one interviewee from the JRC put it:

[TThe JRC is in its very origin an organization of science diplomacy, so whatever we are
doing in terms of science is not only for the conception and implementation of policy, it
has always [been] a function also of dialogue. The dialogue can be between Member
States of the EU, or regions in the EU, it can be between the EU and outside partners,
but it can also be a local level, so in cities or regions, what have you.”

I got that dossier on my table some three years ago; in the meantime at DG Environment
they changed the director general, the director, the head of the unit, and the task officer
twice in three years. Which means that in such a short time, I have become and my team
has become the historic memory of what is or has been the development in terms of science
and technology.”®

Co-production of identities in the Commission also manifests itself in the emergence of
new expert identities. As an example of an emerging institution, SAM offers the oppor-
tunity to consider how co-production may be supported and, more pertinently for this
article, the role that ‘expert’ identity may play in this process. SAM is perceived as offer-
ing a strong reinforcement to science-based policy making in the European
Commission, especially in the environmental policy area. This new model, which
replaced the office of Chief Scientific Adviser, is seen as a more appropriate forum
for giving tailored scientific advice to individual DGs. Because of its ability to provide
advice in various forms, such as opinions, recommendations or repor'cs,77 SAM is
regarded as an institution capable of providing comprehensive responses in the envir-
onmental policy area.”® Moreover, because of its unique organizational structure,

73 Alvesson, n. 53 above, p. 22.

74 (R4).
75 (R4).
76 (R4).

77 See European Commission, Scientific Advice Mechanism, ‘Rules of Procedure of the High Level Group of

Scientific Advisors’, 29 Jan. 2016, Art. 7, available at: https://ec.europa.eu/info/sites/info/files/sam-
hlg_rules_of_procedure.pdf; and ‘Guidelines: How SAM Produces Scientific Advice’, available at:
https:/ec.europa.cu/research/sam/pdf/guidelines_how_sam_produces_scientific_advice.pdfffview=fit#
pagemode=none.

In particular, it has a rapid response capacity, which it used, e.g., with the CO, report ‘Closing the Gap’.
This opinion provided ‘added value’ to an already lengthy legislative process on CO, emissions from vehi-
cles: European Commission, Scientific Advice Mechanism, ‘Closing the Gap between Light-Duty Vehicle

78
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which entails a High Level expert group of seven independent scientific advisers acting
in their own personal capacity in cooperation with the consortium of European acad-
emies,”” SAM can be regarded as an institution that offers independent advice. Such
identification was clear from interviewees working with SAM, who emphasized that
SAM provides more independent advice and opinions in addition to those offered by
existing providers of scientific knowledge within the European policy-making space.
Thus, co-production of scientists’ identity within SAM renders their views as scientists
more independent. The following extract illustrates this well:

I am tempted to believe that they [the Commissioners] ask SAM when they really think an
independent Commission advice might be helpful to them, and that can have many reasons.
It can have reasons like that they believe it might be more trusted outside or in the parliament,
for example, if it’s independent. It might be that they know that there have been for years and
years and years collaborations between the JRC and maybe they want a fresh view.5°

Co-production of identity may be affected by the status of expert rather than simply expert
identity.*! As Lynch explains, scientific or expert identity is ‘more than a label; it is a term
of praise and mark of privilege’.*> Co-production of formalized knowledge through the
interaction of scientists and lawyers depends on the reputational identity of experts,
which is best maintained by ensuring the credibility and independence of evidence pro-
vided in the process of legal drafting. Thus, identities become intertwined with the values
structure of an institution as a venue of co-production. Moreover, the personal values that
Commission officials embrace as scientists represent broad goals that motivate their
behaviour.®? This is particularly salient in processes of legislative drafting in the environ-
mental policy area, as the three relevant DGs (DG Environment, DG Agriculture and DG
Research) engage with scientists from a variety of institutions such as the JRC, external
experts from Member States, academics, and other international and regional organiza-
tions. Within this broader structure the scientists in both the JRC and SAM who were
interviewed for this research perceived themselves first and foremost as scientists and inde-
pendent experts providing scientific advice, a self-identification quite in line with the
organizational identity of those two institutions. According to interviewees, their expert
identity is best expressed by presenting science in an unbiased manner, which calls for
‘identification of the level of uncertainty’®* or ‘the description of this degree of uncer-
tainty’,®* recognition of lack of knowledge or conflicting evidence. As interviewees put it:

Real-World CO2 Emissions and Laboratory Testing’, Nov. 2016, available at: https://ec.europa.eu/info/
publications/closing-gap-between-light-duty-vehicle-real-world-co2-emissions-and-laboratory-testing_en.

72 Commission Decision on the Setting up of the High Level Group of Scientific Advisors, 16 Oct. 2015,

C(2015) 6946 final. DG Research and Innovation provides technical and administrative support to SAM.
80 (R9).
81 Lynch, n. 18 above, p. 163.
82 Ibid., p. 165.

83 See L.S. Shalom, H. Schwartz & S. Arieli, ‘Personal Values, National Culture, and Organizations:
Insights Applying the Schwartz Value Framework’, in Ashkanasy, Wilderom & Peterson, n. 53 above,
pp. 515-37, at 515.

84 (RS).
8 (R2).
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The High Level Group is not the Commission side; we are the independent experts who act
as an expert group for the Commission, but we are not part of the Commission and our
views and opinions do not represent the view of the Commission. So I can speak only as
an independent expert who is giving service to the Commission.®®

Also bear in mind we don’t — we avoid any political position or statement, that is not my
job. My job is science.®”

Maintaining expert identity is particularly challenging for experts coming from
Member States who, in addition to their identities as scientists, bring with them their
national identities and Member States’ preferences with regard to environmental legis-
lation. Although the interviewees pointed out that, in principle, national experts ‘have
to first of all express their national interests’,®® there were several instances in the legis-
lative drafting process when those experts preferred to identify themselves as experts in
their domains rather than be associated with their Member State. One example men-
tioned in the interviews was the drafting of the Guidance on the Application of the
Environmental Impact Assessment for Large-Scale Transboundary Projects,®” which
was carried out in cooperation with experts from Member States. In interacting with
civil servants and lawyers from DG Environment, some experts decided that their
name or their Member State would not be included in the final output in order to
allow them to act more freely and provide independent advice.”® Similarly, interviewees
pointed out that it is not unusual for national experts in the standing committees to
express views that are not shared by their national administrations.”! Thus, the identity
of national experts as scientists is reaffirmed by interacting with Commission officials
through legal and institutional processes, leaving aside their national identity.

The Commission can also engage academics as external experts to provide scientific
advice. However, this group has thus far failed to interact with Commission officials
and build a distinctive identity as experts producing scientific knowledge. The reasons
for this lack of social engagement are two-fold. Firstly, interviewees opined that the
engagement of academics is driven by different motivations, especially in terms of
reward and recognition for their work and the potential scope of their contribution.””
It was pointed out in the interviews that the Commission is making an effort to identify
opportunities and areas where the input of academics would be particularly benefi-
cial.”® In certain areas of environmental law, such as nature conservation, at least
some interviewees felt that more effort should be invested in engaging social

8¢ (R7).

87 (R4).

8 (R16) and (R14).
89 European Commission, Guidance on the Application of the Environmental Impact Assessment Procedure
for Large-scale Transboundary Projects (European Union, 2013), available at: http:/ec.europa.eu/environ-
ment/eia/pdf/Transboundry %20EIA %20Guide.pdf.

%0 (R18).
oL (R16).
%2 (R15).
% (R16).
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scientists,”® thereby extending the Commission’s notion of science to be more inclusive
of soft science experts as opposed to predominantly natural science experts. It was also
felt by some interviewees that academics ‘need to use much simpler language to com-
municate’ and academic language is difficult to use for policy purposes.”

In summary, the interview data supported the thesis that identities are co-produced
whereby strong individual and organizational expert identities of the Commission offi-
cials in the DGs and other Commission services are reaffirmed and trump other iden-
tities within the Commission. This important finding contributes to our understanding
of co-production in the EU context. Making identities as a first pathway of
co-production serves various functions within the Commission. It enables the reaffirm-
ation of identities and the emergence of new identities, which unites individual and dif-
ferent organizational units of the Commission with distinctive approaches to complex
and science-based environmental issues. This expert identity affects the legislative pro-
cess as officials’ views of their interactions within the process are enabled positively by
expert identity based on trust. Co-production of identities through the mutual influence
of science and law also results in moulding the traditional understanding of an expert as
someone who has specialized skills and knowledge to include a more multifaceted
expert identity which allocates a social role to experts as scientists. Finally, identity
that is co-produced acts as a cohesive force between officials from different back-
grounds; it assists in building intra-institutional trust among officials in different
DGs and Commission services in producing credible scientific knowledge through per-
sonal contact in both formal and informal networking. As such, co-production of iden-
tities shapes values that underpin individual and organizational identities.”®

4.2. Making Institutions: The European Commission as a Vebicle of Co-production

As Jasanoff argues, it would be inconceivable to think about co-production without
having regard to institutions that may assume many different roles at the nexus of sci-
ence and law. Institutions act as venues for social interaction between different domains
of expertise, repositories of new scientific knowledge and interpretation, and locations
for the accreditation of evidence, lawmaking, and the dissemination of knowledge.””
Through institutions, different social actors have access to problem-solving facilities,
preferred forms of expertise, processes of inquiry, and methods for testing evidence.”®
These various functions are solidified in the form of administrative routines.””

Jasanoff’s interpretation of the role of institutions in co-production aligns with the

2% (R15). This was partly rectified with the establishment of SAM, which comprises social scientists, as indi-

cated by (R9).

% (R16).

26 See W.R. Scott, “The Adolescence of Institutional Theory’ (1987) 32(4) Administrative Science Quarterly,
pp. 493-511, at 493-94.

7 Jasanoff, n. 21 above, pp. 39-40.

8 Ibid., p. 40.

%2 Tbid.
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views of institutional theory scholars who examine institutions as social structures.'*°

Within that literature, institutions are regarded as primary venues for social interaction.
Institutions matter in accounting for social behaviour and, to that end, they ‘are govern-
ance structures, embodying rules for social conduct’.'®! Institutionalization is seen as a
long-term process,'°* which involves putting in place standardized procedures and rou-
tinization of practices within an organization.'’® These formalized structures become
central to the creation and operation of institutions.

In the context of EU environmental law and policy, the Commission is recognized as
the main vehicle of co-production between science and law.'®* Although environmen-
tal policy was not conceived as a formal area of competence until 1986,' by that time
the Commission already had a track record in pushing for the adoption of environmen-
tal legislation on waste and air pollution as artefacts of co-production. These were the
immediate environmental and health concerns at that time.'°® Over the years, the
Commission has assumed many roles through which co-production of science and
law has occurred, manifesting in a strengthened knowledge base for policy making
throughout the entire legal drafting process, thus increasing transparency, accountabil-
ity, and public engagement.'’” Interviewees unanimously confirmed the Commission’s
‘genuine appetite’ for science as a part of its institutional culture. The following extract
is illustrative:

I think what is quite important to bear in mind is the Commission is profoundly, exten-
sively using science advice always and has been doing so before Ms Glover'?® and has
been doing so before SAM. So, the Commission is a very ... is relying on science, has always
been relying on science to a very great extent.'’”

Co-production in the Commission at the nexus of science and law can be conceived as
the result of formalization of institutional structures. The Commission is a highly insti-
tutionalized actor with routinized processes and practices. Over time, the Commission

100 See W.R Scott, ‘Institutional Theory’, in G. Ritzer (ed.), Encyclopedia of Social Theory (Sage, 2005),
pp. 408-14.

101 Seott, ibid., p. 408.

102 See P. Selznick, Leadership in Administration: A Sociological Interpretation (Harper & Row, 1957),
p. 16.

103 See more in V.A. Schmidt, ‘Institutional Theory’, in B. Badie, D. Berg-Schlosser & L. Morlino (eds),
International Encyclopedia of Political Science (Sage, 2011), pp. 1188-99.

104 See J. McCormick, Environmental Policy in the European Union (Palgrave, 2001).

105 Single European Act, Luxembourg (Luxembourg), 17 Feb. 1986, and The Hague (The Netherlands),
28 Feb. 1986, in force 1 July 1987, available at: http:/eur-lex.europa.eu/legal-content/EN/TXT/PDF/?
uri=CELEX:11986U/TXT&from=EN.

1096 E g, Council Directive 75/442/EEC on Waste [1975] OJ L 194/39, and Council Directive 80/779/EEC on
Air Quality Limit Values and Guide Values for Sulphur Dioxide and Suspended Particulates [1980]
OJ L 229/30.

197 See Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, ‘Better Regulation for Better
Results: An EU Agenda’, 19 May 2015, COM(2015) 215 final; Commission Staff Working
Document, ‘Better Regulation Guidelines’ 7 July 2017, SWD(2017) 350 final; and Commission,
‘European Governance: A White Paper’, 25 July 2001, COM(2001) 428 final.

198 Anne Glover was the EU Chief Scientific Adviser until 2014.

109 (Rg).
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has refined some of these processes, including the latest procedural changes set out in
the Commission’s Better Regulation Agenda, which applies to environmental law
and policy as well as other areas of lawmaking.''® One of the interviewees described
Better Regulation as a ‘toolbox’ establishing a complex mechanism for lawmaking
‘which may take months, in some cases even years to be done’.''! Despite criticisms
of Better Regulation and the time it takes to complete each phase of the legislative pro-
cess, interviewees emphasized two important positive developments of social inter-
action, both of which arise in the ex ante impact assessment phase. One is citizen
engagement and its contribution to policy making through venues of co-production
within the Commission, the absence of which formerly was a major source of criticism
of the Commission’s institutional approach.''* For example, in the public consultation
on the future of the Common Agricultural Policy, which was required as part of the
Better Regulation approach, DG Agriculture received 320,000 public submissions,
including a large number of submissions from individuals.''* Moreover, research con-
firmed closer and more valued engagement of JRC scientists from early stages of the
legislative process as required by the Better Regulation Guidelines on impact assess-
ment.'"* Thus, co-production within the Commission also allows for the meaningful
participation of scientific experts in designing specific environmental policies. As one
interviewee put it:

Yes, I mean ... just now, I have just contributed significantly to the impact assessment on
the legal instrument for water re-use, so that is normal. That is a different type of work,
which I must say I am involved [in] now; I was not involved so much some years ago.
So I noticed that there was a change, in particular with the Juncker Commission. I feel

10 See COM(2015) 215 final, n. 107 above; see also “Inter-Institutional Agreement on Better Law-Making’

[2016] OJ L 123/1. This is how interviewee (R14) explains the legislative process: ‘The legal drafting starts
with the planning phase where a set of priorities are set out in the Working Programme, followed by a
relatively short inception impact assessment which must be published for feedback. This is followed by
the establishment of the interservice group, which will steer the preparation of the impact assessment.
In parallel, all three DGs conduct a very detailed internal analysis of scientific evidence, workshops
with Member States, working with JRC or external experts. In all those phases, the DGs are supported
by the Legal Service of the Commission. After the proposal is adopted, the Commission is responsible for
the implementation and evaluation of the legislation, which is always externalized. Finally, the science
permeates the enforcement process which is within the competences of the Legal Service in close cooper-
ation with DG Environment and other DGs responsible for cross-cutting issues’. For more on the Better
Regulation Agenda, see C.M. Radaelli, ‘Halfway through the Better Regulation Strategy of the Juncker
Commission: What Does the Evidence Say? (2018) 56(S1 Annual Review) Journal of Common
Market Studies, pp. 85-95, and A. Alberto, ‘How Much Better is Better Regulation? Assessing the
Impact of the Better Regulation Package on the European Union: A Research Agenda’ (2015) 6(3)
European Journal of Risk Regulation, pp. 344-56.

(RS). Similar conclusions were raised by (R6).

See COM(2015) 215 final, n. 107 above: ‘the Commission will invite citizens or stakeholders to provide
feedback within eight weeks: to feed these views into the legislative debate, the Commission will collect
them and present them to the European Parliament and the Council’.

113 (R6).
11

111
11

%)

N

Scientists are also part of the implementation and enforcement process; they are also free to suggest new
policy approaches based on the monitoring of how the legislation is implemented: see European
Commission, ‘Guidelines on Impact Assessment’, available at: https:/ec.europa.eu/info/sites/info/files/
better-regulation-guidelines-impact-assessment.pdf.
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my work much more being appreciated, from that perspective, but it is also challenging for
me, because I need to learn to think differently.!*

As Jasanoff argues, through formalized processes of co-production institutions serve as
vehicles for interpreting evidence, and thus standardizing methods and lawmaking.'
This is particularly challenging for the Commission in the EU environmental context
for two main reasons. Firstly, the evidence collected and provided by Member States
to the Commission’s in-house scientists varies in quality, sometimes considerably.
The interviewees in the JRC pointed out that their role is to search this collection of
data for ‘harmonized datasets that cover the whole of Europe’*!” and to develop meth-
odologies that will allow for comparability of received data.''® Secondly, the legal
drafting process is heavily influenced by both political preferences of Member States
and the conflicting evidence they provide. This may seriously hinder the production
of environmental law and policy within the Commission. At some point, final decisions
may become political rather than scientific. However, interviewees were able to point to
evidence of co-production manifested in the legislative proposal where the views and
contributions of all stakeholders were reflected. This becomes possible through the
numerous phases of the formalized legislative process, which essentially enables com-
promise to be reached between the actors involved, thus helping to mitigate the chal-
lenges. As one interviewee put it:

This is a procedure step by step [so] you never arrive at that situation. You try to adjust the

proposal according to various partners or stakeholders involved; so there is never the case

when at the end of the cycle the Commission proposes something, and everyone is shouting
C 119

this is not.

In order to serve as venues of co-production, institutions have to put in place methods
and processes to ensure credibility of knowledge used in legal drafting.'?® As scientific
knowledge and its material embodiments are the products of social work,'?! actors of
co-production, such as the Commission in the EU environmental context, have to miti-
gate or reduce bias in providing credible knowledge. Credibility of evidence is closely
linked to the question of public trust in the Commission’s capacity to provide independ-
ent expert knowledge. To that end, the Commission deploys various methods of gath-
ering and verifying evidence in the legislative process. Interviewees in DG Environment
identified various institutional mechanisms for limiting bias in legal drafting. In certain
areas of work, DG Environment staff rely heavily on studies and views prepared by
recognized international scientific bodies. For nature and the marine environment,
for example, these are the European Topic Centre and the International Council for

15 (R4).

16 Jasanoff, n. 21 above, p. 40.

17 (R2).

18 (R1) and (R2).

19 (RS),

120 See Jasanoff, n. 21 above, p. 40.
121 Jasanoff, n. 2 above, pp. 2—4.
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the Exploration of the Sea (ICES), respectively.'*> Moreover, Commission officials
often deliberately choose not to attend some of the meetings organized by international
scientific bodies ‘to let them be scientific’.’*? In such instances the output, as artefact of
co-production, is regarded as ‘completely independent’ and it becomes ‘tricky’ for
Member States to accept those reports if ‘they don’t like the result’, regardless of the
fact that they are based on independent scientific advice.'** Thus, the Commission’s
deliberate strategy of not getting involved in the work of other international organiza-
tions that provide scientific advice renders Member States less likely to question the val-
idity of evidence and its deployment by the Commission in drafting legal proposals.

In developing SAM as one of the more recent Commission initiatives, a considerable
amount of work was put into designing structures and working methods that would
allow for the mitigation of bias in providing scientific knowledge. The scientific object-
ivity and delivery of value-free scientific judgments has been widely recognized as a
challenge in the policy-making process.'** To overcome this challenge, SAM deploys
a top-down approach with a High Level Group of seven scientists from both natural
and social sciences at the top, working together with a consortium of transnational
European science academies.'*® In the first instance, SAM exclusively uses scientific evi-
dence available in the public domain, while the limitation of bias is ensured through a
variety of testing methods, which were described in interviews.'?” SAM also uses meth-
ods which facilitate different forms of interaction:

We attach a great deal of importance to the avoidance of bias in the production of the opin-
ions, right? So, we want not only to enable examination of evidence which is comprehen-
sive but also that it should not be biased, which means, by the way, not only looking at
classic literature but using a variety of different methods to examine available evidence.
So, that might involve what we would call expert elicitation workshops, where you
would capture ideas emerging from a representative sample of experts who have worked
on the basis of a literature review. But then it might also involve bringing in practitioners,
people who are involved in the implementation of whatever the legislation that you’re look-
ing at is intended to achieve.!?

Apart from the development of standardized processes and removal of bias within
them, institutions as pathways of co-production also play an important role in ratifying

122 (R15) and (R1).

123 (R1q).

124 Tbid.

125 E.J. Rykiel, ‘Scientific Objectivity, Value Systems, and Policymaking’ (2001) 51(6) BioScience, pp. 4336,
and R. Costanza, ‘Visions, Values, Valuation, and the Need for an Ecological Economics: All Scientific
Analysis is Based on a “Preanalytic Vision” and the Major Source of Uncertainty about Current

Environmental Policies Results from Differences in Visions and World View’ (2001) 51(6) BioScience,
pp. 459-68.

126 SAPEA (Science Advice for Policy by European Academies) is a consortium which consists of the 5
European Academy Networks: Academia Europaea, ALLEA, EASAC, Euro-CASE, and FEAM: see
European Commission, ‘Group of Chief Scientific Advisors’, available at: https:/ec.europa.eu/info/
research-and-innovation/strategy/support-policy-making/scientific-support-eu-policies/group-chief-scientific-
advisors_en.

127 (R7) and (R8).

128 (Rg).
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new identities that have been produced through social interaction.'** Institutional theory
scholars point to the importance of individual identities in making institutions.
Although most agree that individuals ‘matter’ in this context, consensus on their role
is lacking among institutionalist scholars. There is an understanding that ‘institutional
structures persist while individuals come and go’,"*” although some scholars emphasize
that individuals also shape structures.'®' This is also the case for the Commission,
where leaders have reconciled the situational context with their own personality and
objectives.'** The identity of Commission Presidents emerged as an important factor
in some of the interviews conducted for this research. A number of interviewees pointed
out that each new President of the Commission tries to leave their mark, which may
affect the institutional culture of the Commission negatively or positively. The
Commission President at the time of the interviews, Jean-Claude Juncker, introduced
a ‘new collaborative way of working’ whereby ‘each Commissioner is attached to
one or several Vice-Presidents’.'>® To this end, Juncker entrusted several policy areas
to Vice-Presidents with the responsibility to direct and coordinate work across the
Commission in those key areas,'** a move that interviewees perceived as significant.
They pointed out that this organizational shift was introduced by the President of
the Commission as a response to public opinion, lack of citizen involvement, and lim-
ited understanding of the Commission’s work. Some interviewees highlighted the
Juncker Commission pledge to focus on ‘bigger issues’ while avoiding the regulation
of smaller or ‘trivial things that don’t bring any added value’.'** However, as one inter-
viewee pointed out, this approach disincentivized DGs to initiate new proposals as they
had to ‘think three times before they propose’.

[Junker] also changed the logic of the legal making in the Commission. Initially, before
him, for instance, my experiences were mostly with the Barroso Commission, it was bot-
tom up. A lot of initiatives, the services they were very creative, inventing a lot of things
and proposing them up to the political level. Now ... they ... reversed this completely,
there are political objectives fixed and ... even the Commissioners ... their right of initiative
is very much diminished compared with the previous Commission.'3¢

129 Jasanoff, n. 21 above, p. 40.

139 B.G. Peters, Institutional Theory: Problems and Prospects (Institute for Advanced Studies, 2000), p. S.

131 qp.:
Ibid., p. 10.

132 1, Tommel, ‘The Presidents of the European Commission: Transactional or Transforming Leaders?’
(2013) 51(4) Journal of Common Market Studies, pp. 789-805.

133 See European Commission, Communication from the President to the Commission, ‘The Working
Methods of the European Commission 2014-2019°, 11 Nov. 2014, C(2014) 9004.

13% Environment has been placed in the ‘project team’ Energy Union, which was the responsibility of
Vice-President Maro§ Sef¢ovi¢ of Slovakia, and was very much focused on energy rather than the envir-

onment: A. Cavoski, ‘A Post-Austerity European Commission: No Role for Environmental Policy?’
(2015) 24(3) Environmental Politics, pp. 501-5, at 502.

(R16). See Communication from the Commission to the European Parliament, the European Council and
the Council, ‘Better Regulation: Delivering Better Results for a Stronger Union’, 14 Sept. 2016, COM
(2016) 615 final.

136 (R16).

135
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Finally, an important characteristic of each institution within the co-production model,
especially in the area of environmental policy, is its ability to adapt to change and
embrace technological and scientific advances. Jasanoff speaks about resilience and
the plasticity of institutions as a necessary requirement of co-production.’*” A good
example of this ability to change is the use of foresight in environmental policy making,
which is a novel and important policy-making tool. One of the interviewees defined
foresight as a tool ‘to see what’s going to happen in the future, what are the issues
we need to look at in the future, where do we need to get prepared for’."® It is still
in the early stages of conception within the Commission and there is still some under-
lying opposition in the Commission more widely to the structured use of this instru-
ment."?” Some interviewees pointed out that, unlike many others, DGs Environment
and Agriculture are very willing to use foresight methodologies to identify emerging
environmental or agricultural issues.'*” Similarly, the JRC has managed to fully insti-
tutionalize this tool, especially in the environmental policy area.'*! Interviewees
explained that this new tool feeds into a wider impact assessment exercise (emanating
from Better Regulation) but is also aligned with the Commission’s commitment in the
7™ Environmental Action Programme to be better prepared to deal with new and emer-
ging environmental issues.'** According to interviewees, the wider opposition to the
Commission’s use of this new tool may be explained partly by the lack of certainty
embedded in foresight, as well as the lack of political support for foresight as a result
of a failure to understand the concept. Some interviewees addressed this:

It’s very difficult to, how can I say, to make politicians react based on foresight outcomes; it
is not going to be easy. This will need to see how the foresight develops in policy making,
how much it will gain acceptance; for the moment gaining acceptance is not very high in
the policy-making field. I would say in my judgement, because we still need to convince
policy makers that a) it is useful and b) that it is producing something ... useful for the
future, that it means it has an impact. For the moment it’s still considered as a kind of
vague science, predictions.'*?

Yes, we are trying to do this here but of course it was incredibly difficult and one of the
things people were telling me is that you need foresight to be near the top and I'm saying
why, we need the team and then ... by the time our voice reaches the Commission there are
so many filters that it never actually ... gets there.'**

137 Jasanoff, n. 21 above, p. 40.

138 (R3),

139" On foresight in the European Commission see ‘About Foresight in Research and Innovation’, available at:
https:/ec.europa.eu/info/research-and-innovation/strategy/support-policy-making/support-eu-research-
and-innovation-policy-making/foresight/about-foresight-research-and-innovation_en.

140
(R17).

141 See more at European Commission, EU Science Hub, ‘Foresight and Horizon Scanning’, available at:
https:/ec.europa.eu/jrc/en/research/crosscutting-activities/foresight.

142 See (R3). See Decision No. 1386/2013/EU on a General Union Environment Action Programme to 2020
‘Living Well, Within the Limits of Our Planet’ [2013] OJ L 354/171, para. 72.

143 (R3).
144 (R17).
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In brief, the interview data supports the proposition that the Commission is a vehicle of
co-production of science and law in environmental policy. Through formalized pro-
cesses the Commission serves as a venue for social interaction and mediation of differ-
ent aims and interests. Thus, this finding of how co-production occurs in the
Commission moves our understanding of the Commission from that of a purely techno-
cratic and political body to a venue for social interaction. Unlike many other highly
institutionalized organizations, the interaction of actors within the Commission legis-
lative procedure is not pro forma but allows for a genuine and constructive engagement
between various actors, in particular, scientists and citizens. Through these processes —
especially through problem solving, verification of evidence, and lawmaking based on
scientific evidence and knowledge — actors from different professional backgrounds
determine the character of the Commission as an institution.

4.3. Making Discourses within the European Commission

Together with several other cross-cutting policies such as agriculture and research,
environmental policy may be regarded as a key area where making and maintaining
a discourse between the different actors would be challenging. Environmental policy
is an ‘evidence-based’ field, which relies on scientific knowledge from various sources
and requires a discourse between various professions in order to make informed policy
decisions. As Jasanoff points out, making discourses plays an important role in solving
problems as we need ‘to find words for novel phenomena, give accounts of experiments,
persuade sceptical audiences, and link knowledge to practice or action’.'*’ Language is
the primary tool in building this discourse through ‘the appropriation of existing dis-
courses’ and their subsequent retailoring to accommodate new needs.'*® As Alvesson
argues, language enables meaning to be constructed and transmitted and thus becomes
embedded in discursive acts.'*”

In developing this discourse, co-production provides a framework for scientific lan-
guage to take on board ‘the tacit models of nature, society, culture and humanity’ that
exist at any time in any given social order.'*® This process should occur as a result of
mutual interplay between science and any social activity, whereby science will permeate
the social process, especially in the policy context. Though Jasanoff argues the lack of a
strict dichotomy between science and social activity through co-production, the differ-
ences between science and law may prove more challenging in making discourses in this
policy area. Some of the interviewees illustrated the difficulty in co-producing discourse
by pointing out that ‘policy is not made for scientists and scientists are not made for

One of the main challenges in enabling the discourse between science and law relates
to how scientists and lawyers use language in problem solving regarding new

145 Jasanoff, n. 21 above, pp. 40-1.
146 Ibid., p. 41.

147 Alvesson, n. 53 above, p. 19.
148 Jasanoff, n. 21 above, p. 41.

149 (R3),
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phenomena. In the interviews, scientists recognized uncertainties surrounding many
environmental issues that have to be acknowledged in the legal text as there is always
a potential for ‘side-effects or conditional reaction to occur’.'>® Moreover, as pointed
out by interviewees who are scientists, lawyers find it difficult to ‘cast technical issues
into law’."*! However, interviewed lawyers emphasized that they need to use precise
and definitive language in imposing obligations on parties.'* This calls for a ‘clear
scope of the legal obligation’ in line with the principle of legal certainty.'*® This chal-
lenge was identified by some of the interviewees who gave their views on language at the
nexus of science and law:

Itis a challenge, though, for the scientist to express him or herself in a way that you are clear
and understood, and this has a lot to do with the concept and the notion of uncertainty and
probability. So a lawyer always wants to have a yes or no, and a scientist is not capable of
giving you that answer."**

With most environmental issues, very often there is no black and white answer.'>®

In producing this new language or modifying existing language, Jasanoff identifies the
use of specialized languages of particular domains, such as law or medicine.'*® In the
environmental policy area, this new legal language should enable accurate translation
of scientific knowledge into law. Thus, the aim of the discourse is to ‘re-tailor’ the lan-
guage by accommodating differences between scientists and lawyers in denoting new
scientific phenomena.'”” However, legal language is perceived as highly formulaic
and technical with its ‘own domain of use and particular linguistic norms’."*® This is
especially pertinent to the formulation of legal definitions, which are often used in
environmental legal texts to explain scientific concepts. In creating this discourse, inter-
views evidenced that scientists find it difficult to shoehorn science into rigid legal defini-
tions while simultaneously acknowledging uncertainties and probabilities.'*” In turn,
lawyer interviewees underlined their own ‘tendency of trying to capture everything pos-
sible’, which may lead to ‘definitions being broad’.'¢"

Interviewed scientists particularly noticed this difference in their own perception of
legal language in making discourse. For example:

And we see that now with the biotechnology as well, where we really have great lawyers in
the Commission, digging themselves into this area, but it is bloody difficult because

150 R2

R9

(R2).

(R9).
152 (R10), (R11) and (R12).
153 (

151

R10). See R. Brownsword & K. Yeung, Regulating Technologies: Legal Futures, Regulatory Frames and
Technological Fixes (Hart, 2008).

154 (R4),

155 (R2).

156 Jasanoff, n. 21 above, p. 41.

157 Ibid., pp. 40-1.

158 H.E.S. Mattila, Comparative Legal Linguistics (Ashgate, 2006), p. 3.
159 (R2), (R4) and (R9).

160 (R10).
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scientists do not work in legal definitions, so they use words in a way that is not in a legal
definition ... then they are unable to define that.'®!

The recent scandal about nitrogen oxide (NO,) emissions from diesel vehicles'®*
was cited as an example of where the translation of science into legal definitions

had failed:

I’m pretty sure that when the law was drafted in 2009, so to speak, [what] escaped from the
initial meaning of what was wanted ... in all of these legal definitions which have to be
made in order to ... actually [make] a law, that you are defining so many things and
you are obliged to define things, that this captures then only incompletely a technical real-
ity. Maybe that difficulty exists in the social sphere as well, but that is with the [carbon
dioxide] CO,, with the NO, emissions, I’m pretty sure that this was facilitated by this prob-
lem that we had there that there was a gap between the lawmaking and the technical
knowledge.'®?

In explaining social discourses as an instrument of co-production, Jasanoff argues that
discourses such as law often incorporate or reinforce a tacit model or understanding of
science.'®* This is particularly important in judicial proceedings where judges today are
required to evaluate volumes of scientific evidence brought by the parties to the
proceedings.

The discourse in court proceedings is of great significance in EU infringement pro-
cedures where the Commission brings an action against a Member State for failure
to comply with EU law.'®’ In this procedure the Commission is represented by its
Legal Service, which develops and facilitates a discourse between the Commission
and the Court of Justice of the EU (CJEU). Members of the Commission’s Legal
Service are entrusted with the demanding task of presenting scientific findings in a
way that enables judges to follow and understand science in each case. One interviewee
outlined this task:

I think the chance for us, certainly in litigation, is very much on sometimes very complex
technical and scientific issues that we have to be able to understand what this is really about
in very simple terms; also to be able to explain, pass that message to the court in simple
terms, because we’re all lawyers. We don’t have the experience or the ability to work on
a daily basis on these highly complex scientific issues, so that is, I think, what our added
value as lawyers is in the whole process of litigation, in this case, to be able to explain in
a very layman manner to the court, eventually to the court, what this is about and what
our position is. '

Thus, co-production of discourse requires significant institutional efforts in science-
based policy areas in order to allow discourse to occur between actors from different

161
(R9).
162 European Court of Auditors, “The EU’s Response to the “Dieselgate” Scandal’, Briefing Paper, Feb. 2019,

available at: https:/www.eca.europa.eu/lists/fecadocuments/brp_vehicle_emissions/brp_vehicle_emis-
sions_en.pdf.

163 (R9).

164 Jasanoff, n. 21 above, p. 41.
165 Art. 258 TFEU.

166 (R12).
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professional domains."®” This is even more challenging in the EU environmental con-
text, with its numerous actors from different backgrounds, cultures, and pursuing dif-
ferent agendas. Jasanoff advocates standardization as a way of facilitating discourse, '*®
which at the EU level was best achieved by standardization of the policy-making pro-
cesses through the Better Regulation Agenda. The Commission’s decision to set out dif-
ferent phases of the legislative process enables dialogue throughout the policy cycle,
from initiation to implementation and enforcement."®” In the interviews this dialogue
was characterized as a ‘translation exercise’’’? which happens throughout various
stages of the legislative proposal.

Throughout the legal drafting process in environmental policy, communication
between the scientists from the JRC and the Commission officials in respective DGs
is vital. The interviews illustrated that JRC scientists were aware of the need to convey
their scientific findings in an accessible form, and saw their role as ‘trying to synthesize
the knowledge and get the key message out’.'”! They were thus self-consciously
engaged in a process of translation. This is followed by a discourse between the civil
servants in each DG, which involves discussion between civil servants from various pro-
fessions, mainly scientists and lawyers in the three selected DGs. At the enforcement
stage, discourse takes place between the Legal Service and civil servants in the DGs.

The quality of dialogue within co-production depends on the knowledge and exper-
tise of the actors involved, as well as their perception of the importance of standardized
processes. Interviewees emphasized that legal staff are highly qualified, especially in DG
Environment, which facilitates the discourse between lawyers and scientists.'” In add-
ition, achieving a balance between different professions forms part of the recruitment
strategy of the individual DGs.'”? Dialogue is certainly facilitated by the
Commission practice of having legal drafting undertaken in mixed teams, hosting
Commission officials from different professions in all three chosen DGs. More import-
antly, the involvement of the Legal Service from the very beginning of the legal drafting
process not only furthers the development of a co-produced discourse but also allows
the identification of controversial pieces of legislation which may end up in court, or
texts which may be subject to compromise between Member States:

Because the Commission is based on a lot of dialogues between DGs or with the Member
States, with other stakeholders, you sometimes have compromised text and you need to
understand at the end of the day what it means, because at the end there is only one text
we can prove and it must make sense. Sometimes it doesn’t because of consultative

167 See Jasanoff, n. 21 above, p. 41.

168 Thid.

169 See SWD(2017) 350, n. 107 above; see (R10).
170 (RS).

171 (R2).

172 (R1), (R4) and (R9).

173 (R14) and (R16). E.g., one of the interviewees pointed out that DG Agriculture struggles to recruit

agro-economists.
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ambiguity. People didn’t want to take sides for the other, so you may have a definition that
doesn’t make sense, or no definition.'”*

Standardized processes are clearly an important means of facilitating discourse, but
co-production may also involve other forms of dialogue building. An example is
SAM, established in 2015 with the mandate to provide scientific advice to the
College of Commissioners. Though SAM is not part of the regular legislative proced-
ure, it assists the Commission in enabling discourse of environmental issues, not only
between scientists and the DGs but also between the Commission and the public.'”
Some interviewees described SAM as a ‘synthesizer’, with the task of interpreting scien-
tific knowledge for people who are not scientists.'’® There is no formal requirement for
Commissioners to ask SAM to provide scientific advice on environmental or other
issues. Nonetheless, it is now becoming Commission practice to ask for its opinion,
especially with regard to controversial or novel scientific issues.'”” Once the
Commissioners seek advice from SAM, dialogue becomes a means of formulating a
policy response that will bridge the gap between law and empirical evidence in the legis-
lative process. As one interviewee put it:

What’s more important here is the process that we have, so in the early stages we will be
aware that a Commissioner is thinking about asking the High Level Group a particular
question. And then we go through a fairly extensive process of discussing what that ques-
tion means, scoping it out, trying to bottom out all the different elements of that question
to see if it is amenable to the provision of scientific advice, but also to try to understand the
various sub-questions that such a question might imply, and that results in the production
of what we call a scoping paper, and that is the starting point from which the High Level
Group then eventually produces its opinion at the end. So, that dialogue and exchange,
I think, already helps in the eventual production of an opinion that is tailored to the
needs of that DG.'”*

The interview data demonstrated the importance attached to facilitating a discourse in
environmental policy making and the process put in place to enable this discourse.
Scientists and lawyers use language for different purposes, with scientists seeking to rec-
ognize uncertainties surrounding environmental issues, while lawyers use language to
anticipate all probable scenarios and guarantee legal certainty. The data evidenced that
through co-production of discourses, the Commission, with the important assistance of
its Legal Service, successfully ensures that scientific knowledge is properly reflected into
law that is fit for purpose and understandable. This is achieved by various formal and
less formalized processes, which involve highly qualified staff willing to engage in the
‘translation exercise’.

174
(R10).

175 See European Commission, ‘Strengthening Evidence Based Policy Making through Scientific Advice:
Reviewing Existing Practice and Setting Up a European Science Advice Mechanism’, May 20135, available
at: https:/ec.europa.eu/research/sam/pdf/strengthening_evidence_based_policy_making.pdf.

176
(R8).

177 More information about reports and opinions of SAM is available at: https:/ec.europa.eu/research/sam/
index.cfm.

178 (R8).
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4.4. Making Representations

The fourth pathway of co-production comprises ‘making representations’ — namely, the
physical output of co-production and, more particularly, how it is ‘made intelligible in
diverse communities of practice’.!”” Making representations is linked to the remaining
three pathways of co-production and reveals the product of the interaction between sci-
ence and other social activity, including law and science. This product of the legal pro-
cess is not, as Jasanoff argues, ‘a mirror of nature’'®° but is a reflection of the context in
which knowledge becomes embedded in institutions, practices, norms, and material
objects.'®! In the legal context, the artefacts of co-production are primarily legislation
and court rulings, although in recent years policy documents and guidelines may also
be regarded as emerging artefacts of this interaction.'®” In the EU environmental con-
text, the main product of the legislative procedure in the Commission is the legislative
proposal which, once adopted by the College of Commissioners, is sent for adoption to
the European Parliament and the Council of the EU. Under Article 258 TFEU the
Commission has quasi-judicial powers to bring an action against a Member State
which fails to comply with EU environmental law. Thus, the interactions of the
Legal Service with judges and Member States often take place within this enforcement
context of the infringement procedure.

Making representations carries its own challenges. As Jasanoff asserts, one has to
decide ‘in the face of epistemic as well as normative uncertainty and how to strike a bal-
ance between the sometimes conflicting pressures of knowledge and norms’.'** Even
though making representations is facilitated by other pathways of co-production - in
particular, institutions and discourses — a representation may not always contain scien-
tific knowledge, or that knowledge may be lost or mistranslated in the legislative pro-
cess. Therefore, it is imperative to ensure that the co-production output contains an
acceptable level of knowledge resulting from the mutual interaction between law and
science. In the context of the Commission, scientists from the JRC who are involved
in all phases of the legal drafting process reported that they were able to identify
their output in EU environmental legislation, usually in the annexes which form part
of the legislative proposal.

Very short answer, a very, very clear answer, I can directly now trace my input to what is
going out as a process, as a proposal. It is never part of the core regulation; it is always in
the form of a technical annex.'®*

What then is the acceptable level of knowledge resulting from this broader engagement
of various actors in the legislative process and embedded into the artefacts of

179 Jasanoff, n. 21 above, p. 41.
180 Jasanoff, n. 1 above, p. 1730.
181 Jasanoff, n. 2 above, p. 3.

182 For more about the value of soft law as a source of EU law see L. Senden, Soft Law in European
Community Law (Hart, 2004).

183 Jasanoff, n. 1 above, p. 1724.
184 (R4).
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co-production? This is best articulated by Jasanoff’s concept of ‘serviceable truth’,
which captures the outcomes of co-production.'® This concept is defined as ‘a state
of knowledge that satisfies tests of scientific acceptability and supports reasoned deci-
sion making, but also assures those exposed to risk that their interests have not been
sacrificed on the altar of an impossible scientific certainty’.'®® Hence, the interaction
between the two disciplines should not only enable the preservation of credible science
but also ensure that science fits the law for which it is intended. In order to achieve this
objective, the policy maker needs to strike a balance between the scientific landscape of
facts and the nurturing and protection of humans and the environment in delivering the
artefact of co-production.’®” This is best achieved by assessing competing scientific,
economic, and social interests in reaching an informed decision.

Over the years the Commission has recognized scientific knowledge as a key element
in the policy-making process, together with other social values and economic consid-
erations.'®® In their policy documents the EU institutions speak about ‘science for pol-
icy’, which should concurrently maintain this scientific landscape of facts and ‘consider
scientific evidence alongside societal values and political judgement when designing
new policies’.'®” This is closely linked to the question of deference given to science
which, as Jasanoff notes, can be framed along a spectrum, from full and total deference
to claims originating in science, to a point of little to no deference, where the ‘law’s core
concerns for representation, accountability, and justice, as defined by legal norms,
should take precedence over science’s claims to higher authority’.'”® With regard to
lawmaking in the Commission, while consideration is given to both science and socio-
political impact, it is difficult to identify where the Commission sits on the spectrum of
deference. As pointed out by interviewees, in making representations of co-production,
the Commission uses ex ante impact assessment as a credible tool to assess competing
interests, in line with the principles of the Better Regulation Agenda.'”! In the context
of EU nature conservation law, the Commission is often faced with deeply rooted social
traditions of certain Member States. One example given by interviewees is the long-
standing tradition of hunting in some Member States, which brings to the forefront
competing social interests of hunting with environmental interests of preserving accept-
able levels of bird species. As one interviewee put it:

[H]unting is now being debated in the context of a declining population. There are still mil-
lions of turtle doves in Europe but they’re declining rapidly. And, then the question is,

185 Jasanoff, n. 1 above, p. 1730.
186 Thid.
187 Tbid.

188 Gee SWD(2017) 350, n. 107 above; Communication from the Commission on the Collection and Use of
Expertise by the Commission: Principles and Guidelines — ‘Improving the Knowledge Base for Better
Policies’, 11 Dec. 2002, COM(2002) 713 final; and V. Reillon, ‘Scientific Advice for Policy-makers in
the European Union’, European Parliamentary Research Service, June 20135, available at: http:/www.
europarl.europa.cu/RegData/etudes/BRIE/2015/559512/EPRS_BR1%282015%29559512_EN.pdf.

189 Reillon, ibid., p. 2.
199 Jasanoff, n. 1 above, pp. 1724-5.
1 (R4) and (R6).
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‘How do we actually manage in a way that actually reverses the decline, still recognizing
that there’s a social interest in terms of hunting as an activity, which is very deeply embed-
ded, given that the major pressure is probably agriculture, but then hunting is not sustain-
able’? And, one of the issues then is, ‘How do we determine the sustainability of hunting?’
So, that requires scientific understanding of population dynamics, health, cleanse ... and it
requires modelling.'”*

This ‘science for policy’ concept advocated by the Commission requires policy makers,
including both scientists and lawyers, to leave their comfort zone and embrace different
ways of thinking about competing interests. This was identified by some of the inter-
viewees who found it challenging, but at the same time rewarding, to think about eco-
nomic interests in making an informed decision based on science.

A simple example, for instance, you are not used as a scientist at a first stage to think about
economic impact. I mean, very simply, if [ am making a threshold for removal of a pollu-
tant, this has an economic impact because you have to pay, you have to invest energy, you
have to get the technology to obtain this. And I wasn’t used as a scientist so much to think
about these lines. And this has changed, and this is quite rewarding, because it gives also a
monetary figure to my work, in a sense.'”’

Jasanoff also emphasizes the influence of history, politics, and culture on making repre-
sentations,'”* and politics poses a particular challenge in the EU context. The concept
of ‘serviceable truth’ in pursuit of the artefact of representation implies reasoned deci-
sion making which considers various political interests without jeopardizing the scien-
tific knowledge that needs to become part of the legislative proposal. This is particularly
relevant for legislative drafting in EU environmental policy where there is always a
degree of uncertainty and where numerous actors, especially the Member States, will
have their own policy preferences. Interviewees pointed out that in areas such as agri-
culture, a policy maker must also examine the various other interests involved, such as
the impact of a decision on small farmers, the forestry industry, and so on.'”” The inter-
viewees confirmed that these political considerations form part of the legal drafting pro-
cess in the Commission.

It’s not impacted ... directly by the preferences of Member States but what ... we would
have [is] a kind of reality check, because if one proposal is not likely to fly politically in
the Council, we’d better be realistic from the outset.'”®

In reaching this ‘serviceable truth’, the interviewees maintain that all those decisions are
grounded in robust science without ever wiping out or losing something in translation
from science into law.'”” This reaffirms the Commission’s deference to scientific claims,
which aligns with earlier findings that the Commission has a ‘general appetite for

192 (R15).
193 (R4).
194 Jasanoff, n. 21 above, p. 41.
195 (R14) and (R16).

196 (R6).

197 (R3).
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science’. This was strongly echoed in interviews with scientists, who try to alleviate the
pressure that the Commission experiences in mediating different voices and interests by
providing various options or scenarios which do not jeopardize science on account of
different political preferences. In each of these scenarios JRC scientists try to describe
‘the degree of uncertainty that comes with a certain prediction or a certain scenario’,
which usually involves identification of the two extreme and one middle ground

scenario.'”®

The compromise or what we call options or alternative scenarios are based on what we are
doing, are based on science.'””

Results of the empirical research demonstrated the capability of the Commission to pro-
duce artefacts of environmental co-production, which incorporate and aggregate input
from scientists as well as political preferences and social interests. Thus, through mak-
ing representations as the final pathway of co-production, scientific knowledge shaped
by social processes within the Commission becomes embedded in the legal artefacts.?*°
More importantly, the final outcome of co-production does not sacrifice scientific evi-
dence to political preferences and provides credible input into the legislative process.
This demonstrates that the Commission effectively ensures the incorporation of science
into law as an artefact which is fit for purpose and which is legitimized by the inclusion
of relevant stakeholder interests. Finally, these findings foster some understanding of
the level of deference the Commission gives to scientific claims made in the legislative
process. There is no doubt that this process needs to be substantiated by objective
and credible scientific knowledge, thus strongly prioritizing scientific claims in
Jasanoff’s spectrum of deference. However, the input of context through weighing his-
torical, political, and social influences on representation is reflected in the artefacts of
co-production.

5. CONCLUSION

The interaction of science and law is particularly significant in areas of legal regulation
that are based heavily on scientific input, such as environmental policy. The extent and
method of how science is incorporated and reflected into law becomes even more chal-
lenging in the EU multilevel policy-making arena. This empirically grounded study pro-
vides significant insights into the Commission’s modus operandi in acting as a nexus
between science and law in environmental policy making. As evidenced by the study,
the Commission can be seen as a vehicle of co-production of science and law in EU
environmental policy. The Commission actively pursues strategies that can be classified
within the four pathways of co-production, including its ability to make identities, insti-
tutions, and discourse, which results in artefacts of co-production reflected in legisla-
tion that is fit for purpose. These four pathways are underpinned by the value-based

198 (R2).
199 RS).

200 See Y. Ezrahi, ‘Science and the Political Imagination in Contemporary Democracies’, in Jasanoff, n. 2
above, pp. 254-73.
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institutional culture that nurtures trust and independence among both relevant stake-
holders and the Commission and European citizens.

The article deployed Jasanoff’s theoretical framework of co-production as an
explanatory model to examine how the European Commission engages as a vehicle
of co-production and facilitates the interaction of scientific evidence and environmental
law. This theory was applied mainly in social science and remains under-utilized in legal
research, particularly empirical legal research. However, this study confirms the value
and applicability of the co-production concept to the growing area of legal research in
science-based policies. The model provides us with a framework for evaluating the cap-
acity of an institution, in this case the European Commission, to gather and assess sci-
entific input and subsequently incorporate it in a legislative proposal that reflects social
and political interests. This article concludes that, in facilitating co-production, the
Commission enables the social and natural order to be produced together. An oppor-
tunity for further research could entail further testing of this theory by undertaking
empirical research of co-production within the European Parliament and the Council
as the legislators acting upon legal proposals prepared by the Commission.
Furthermore, this framework can be further applied to policy making across all EU
science-based policy sectors, such as research and health protection, as well as to
broader social processes that incorporate scientific knowledge into law.

This empirical study not only has academic value by examining the applicability of
different theoretical models; it is also significant from a policy perspective. Though
extensive work has been undertaken in the past on the functioning of the
Commission, especially by political scientists, there is limited knowledge and under-
standing of how scientific evidence becomes part of the legislative drafting prepared
by the Commission. To that end, this study has a two-fold significance. Firstly, it has
empirical value by opening up the black box on processes and methods that enable
the interaction of science and environmental law in the Commission. The
Commission established and, over time, has refined formal and informal processes
that enable genuine participation of numerous actors. Coupled with a recruitment pol-
icy that employs highly qualified staff across various professions and strong in-house
scientific and legal expertise, this interaction allows for a constructive discourse in
translating scientific input into law that will reflect wider social, economic and political
interests. Secondly, the study reveals the applicability of the co-production model to
policy making in the Commission. Multifaceted identities are created, in which expert
identity is still predominant. Through verification of evidence and the methodology of
the policy-making process, the Commission acts as an institutional venue for
co-production. This expertise and the policy-making process result in a discourse
that supports the creation of representations which integrate both scientific evidence
and expertise into legislative output.

These findings are linked to a further contribution of this article. The study of the
Commission at the interaction of science and law in environmental policy engages
with the wider question of deference given to science in environmental policy making.
As evidenced by the empirical data, during legislative drafting the Commission gives
significant consideration to science, while at the same time it assesses the political,
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economic, and social impact of each measure. Thus, the artefacts of co-production
embedded into legislation, case law and soft law should reflect the social interactions
between science and law without jeopardizing the quality and objectivity of scientific
evidence translated into law. However, this study does not identify where the
Commission sits on the spectrum of deference as identified by Jasanoff. An examination
of the level of deference paid to science as opposed to other competing claims would be
a valuable avenue for further research. Related to this question is the issue of what con-
stitutes neutral science in policy making, as science is in itself value-laden. The inter-
viewees perceive themselves as independent and using ‘objective science’. They do
not regard themselves as pursuing any particular agenda or using science to support
Commission or national preferences. However, as science is not value-free, this study
opens a further line of inquiry into how Commission officials in this policy area under-
stand value-free scientific judgment within this context.**!

201 Gee Rimkute & Haverland, n. 16 above (the authors consider some similar questions in relation to exter-
nal experts).
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