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RESILIENCE TECHNIQUES OF INTERNATIONAL COURTS IN
TIMES OF RESISTANCE TO INTERNATIONAL LAW

SALVATORE CASERTA AND PoLA CEBULAK*

Abstract International courts are increasingly called upon to adjudicate
socially divisive disputes. They are therefore exposed to a heightened risk
of backlash that questions their authority and impedes the implementation
of their judgments. This article puts forward an analytical framework for
mapping the resilience techniques used by international courts to counter
this growing resistance. Case studies involve the Court of Justice of the
European Union, which has been cautious in its stance regarding
democratic backsliding in Hungary and Poland, and the Caribbean Court
of Justice, which has engaged in legal diplomacy while adjudicating both
on the land rights of indigenous groups and on Lesbian Gay Bisexual
Transgender Queer and Intersex (LGBTQI) rights. It is argued that, in
order to effectively avoid and mitigate backlash, international courts
should deploy resilience techniques that go beyond merely exercising
their judicial function. The successful deployment of resilience
techniques can allow international courts to become significant actors in
global governance during a time of crisis for the international liberal order.

Keywords: human rights, public international law, international courts, human rights
courts, backlash against liberal democracy, resilience techniques.

I. INTRODUCTION

International law and international courts are facing an intense wave of
resistance. Global international courts, such as the International Criminal
Court (ICC) and the Appellate Body of the World Trade Organization (WTO
AB), have been subject to harsh political criticism.! A number of Latin
American and Caribbean States have withdrawn from the Inter-American
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Court of Human Rights (TACtHR).2 There have been attempts to restrict the
authority of the European Court of Human Rights (ECtHR),? the Central
American Court of Justice (CACJ),* the Court of Justice of the Economic
Community of West African States (ECOWAS CJ), the East African Court
of Justice (EACJ), and the South African Development Community Tribunal
(SADCT), albeit with varying degrees of success.® This increasing backlash
has gone hand in hand with a notable increase in international courts
considering highly sensitive legal questions.

In Europe, the Court of Justice of the European Union (CJEU) has engaged
with issues relating to the systematic erosion of the liberal State in Poland and
Hungary.® In the Americas, the Caribbean Court of Justice (CCJ) has ruled upon
a variety of contested minority rights, including the fundamental rights of
Lesbian Gay Bisexual Transgender Queer and Intersex (LGBTQI) persons
and of indigenous land rights.” The CACJ has intervened in a constitutional
crisis between the Nicaraguan Parliament and the President of the Republic,
and in a case concerning the annulment of the decision of the Constitutional
Court of El Salvador concerning the appointment of its judges.® The Andean
Tribunal of Justice (ATJ) has addressed disputes arising from the
anti-neoliberal drift of Ecuador and Bolivia,® while the Mercosur Permanent
Review Court (PRC) has been asked to confirm the validity of the suspension
of Paraguay from that trade bloc for violating democratic values in the context
of the impeachment of President Fernando Lugo.!?

African international courts have also experienced a rising number of cases
dealing with sensitive political and social issues. The EACJ and the ECOWAS
CJ have transitioned from being courts with a purely economic focus to
becoming courts which also consider human rights issues, ruling upon
matters as diverse as the arrest of journalists in the Gambia and the banning

2 LR Helfer, ‘Overlegalizing Human Rights: International Relations Theory and the
Commonwealth Caribbean Backlash Against Human Rights Regimes’ (2002) 102 ColumLRev
1832.

3 MR Madsen, ‘Rebalancing European Human Rights: Has the Brighton Declaration
Engendered a New Deal on Human Rights in Europe?’ (2018) 9 JIDS 199.

4 S Caserta, International Courts in Latin America and the Caribbean: Foundations and
Authority (Oxford University Press 2020).

5 KJ Alter et al, ‘Backlash against International Courts in West, East, and Southern Africa:
Causes and Consequences’ (2016) 27 EJIL 293.

¢ C Closa and D Kochenov (eds), Reinforcing Rule of Law Oversight in the European Union
(Cambridge University Press 2016).

7 For an overview of the Court’s jurisprudence on such issues, see S Caserta, ‘The Contribution
of the Caribbean Court of Justice to the Development of Human and Fundamental Rights’ (2018) 1
HRLR 18.

8 Caserta (n 4); Department of Legal Studies, Fundaciéon Salvadorefia para el Desarrollo
Econémico y Social, ‘La Sentencia de la Corte Centroamericana de Justicia: Un Fallo Sin
Fundamentos’ (Boletin de Estudios Legales no 141, September 2012).

 KJ Alter and LR Helfer, Transplanting International Courts: The Law and Politics of the
Andean Tribunal of Justice (Oxford University Press 2017).

1 G Vidigal, ‘Paraguay’s Suspension before the Mercosur Court’ (2013) 2 CJICL 337.
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of pregnant girls from school in Sierra Leone.!! The SADCT, for its part,
addressed the controversial question of redistribution of land to black farmers
in Zimbabwe, before being shut down following the protests of former
Zimbabwean President, Robert Mugabe.!? Interestingly, the tribunal was
reopened a number of years later with a significantly reduced jurisdiction.

In this landscape, international courts occupy a very delicate position which
exposes them to potentially strong backlash. On the one hand, as they do not
control their docket, they are often called on to intervene in cases concerning
the rule of law and democratic values. On the other hand, their authority
tends to be weaker than that of domestic courts, particularly because the
implementation of their rulings relies largely on political institutions at the
national level. This ultimately raises the question of how international courts
can navigate increasingly politicised and polarised environments without
jeopardising their (already weak) authority.

In this article, it is argued argue that in order to avoid resistance and protect
their authority, international courts must deploy what we label as ‘resilience
techniques’ when tasked with addressing legal questions which are
particularly politically or socially sensitive. These comprise judicial and
extrajudicial strategies aimed at making the practices of international courts
more palatable for a number of those with whom they interact, particularly
those increasingly opposed to multilateral politics and international law. In
other words, to survive in a contemporary landscape characterised by an
escalating critique of international law and courts, international courts must
carefully weigh the consequences of their judgments against the socio-
political environment in which they are embedded, even if this may
sometimes come at the cost of sacrificing the pure, short-term interests of
justice. The analysis conducted in the article highlights the relevance of
preventive extrajudicial techniques for avoiding backlash.

The article is organised into three parts. The first part (Section II) clarifies the
theoretical framework in relation to three key issues: a) the backlash and
resistance to international courts; b) the political sensitivity of certain legal
disputes adjudicated by international courts; and c) the idea of resilience and
its relevance for the argument. In brief, it is argued that the idea of ‘backlash’
is not an entirely appropriate way of explaining the ongoing challenge to
international law and international courts and that the idea of ‘resistance’ is
more appropriate. Resistance is a process which may, under certain
circumstances, lead to critique that fundamentally challenges the authority of

1 KJ Alter, LR Helfer and JR McAllister, ‘A New International Human Rights Court for West
Africa: The ECOWAS Community Court of Justice’ (2013) 107 AJIL 737; JT Gathii, ‘Mission
Creep or a Search for Relevance: The East African Court of Justice’s Human Rights Strategy’
(2013) 24 DJCIL 249.

12 MT Taye, ‘International Courts in the Context of Region Building, An Analysis of the
Creation and Institutionalization of the EACJ and the SADCT’ (PhD Thesis, University of
Copenhagen 2018).
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an international court as an institution.!> We then conceptualise the political
sensitivity of certain legal disputes, distinguishing between mega-political and
politically sensitive cases. As to the first, we echo Ran Hirschl in his suggestion
that certain specific legal disputes (ie electoral matters, issues of national and
international identity, and so on) are inherently sensitive as they raise
fundamental, defining questions concerning the identity of a polity.'* However,
we consider this view to be too reductive when applied to international courts.
International courts often face contestation when ruling upon issues that are not
substantively mega-political, as theorised by Hirschl. International courts may
also be challenged when ruling upon technical or formally apolitical disputes,
but which remain closely linked to an underlying mega-political conflict. Such
cases are labelled as politically sensitive (rather than mega-political), but they
are equally risky as regards the authority of an international court. Finally, the
idea of systemic resilience, found in environmental law,! is used to explain
how international courts—Ilike other international organisations—can contribute
to the maintenance of the international liberal order'® by preventing the
emergence of an authoritarian international law.!”

The second part (Section III) categorises the resilience techniques that
international courts can deploy when adjudicating upon sensitive disputes. It
provides an overview of the jurisprudence of a number of international courts
that illustrates how they cope in highly politicised environments. The
techniques are initially categorised as being either judicial or extrajudicial,
depending on whether they relate to the international court’s adjudicatory role
or to its broader institutional functioning. They are then reclassified according
to the timing of their deployment. The practice of international courts across the
globe indicates that resilience techniques can, in fact, be implemented before
resistance emerges. The section concludes with a non-exhaustive list of
contextual factors—ranging from the broader structural to the more agent-based
—that are likely to enhance or diminish the effectiveness of these techniques.

The third part (Section IV) comprises two case studies of how international
courts deploy resilience techniques when ruling upon politically sensitive
disputes. It begins with a discussion of how the CJEU has addressed
situations in Poland and Hungary related to democracy and the rule of law.
The CJEU has addressed these issues, not as systemic rule of law violations,
but primarily by applying secondary EU law in specific fields, such as age or
gender discrimination in relation to judges. It then shows how the CCJ has

13 Similar to the argument put forward in MR Madsen et al, ‘Backlash Against International
Courts: Explaining the Forms and Patterns of Resistance to International Courts’ (2018) 14 IJLC
197.

14 See R Hirschl, ‘The Judicialization of Mega-Politics and the Rise of Political Courts’ (2008)
11 ANPR 93.

!5 B Walker and D Salt, Resilience Thinking: Sustaining Ecosystems and People in a Changing
World (Island Press 2012).

16 T Dunne, ‘The Liberal Order and the Modern Project’ (2010) 38 JIS 535.

'7 T Ginsburg, ‘Authoritarian International Law?’ (2020) 114 AJIL 221.

https://doi.org/10.1017/50020589321000154 Published online by Cambridge University Press


https://doi.org/10.1017/S0020589321000154

Resilience Techniques of International Courts 741

engaged with contested LGBTQI and indigenous rights in Belize, Guyana, and
Trinidad and Tobago. It shows how the CCJ has safeguarded its authority by
using judicial and extrajudicial techniques. These range from the choice of
careful wording and comparative legal analysis to the application of a legally
diplomatic approach and outreach to compliance constituencies.

Both case studies concern courts of economic integration, yet they are embedded
within different institutional and political contexts. The CJEU is the judicial body of
a (quasi-) federal political union; for some, it may even be considered the
constitutional court of Europe.!® Tt is the most authoritative and active
integration court in the world. The CCJ, on the other hand, is embedded within
the Caribbean Common Market (CARICOM), a system which is still
characterised by a strong intergovernmental spirit. Yet, the CCJ is not simply an
integration court of an intergovernmental legal system. In addition to its
international competences, it has an Appellate Jurisdiction, acting as a regional
Supreme Court for those countries which accept it as such.'®

As a result, the powers of the CCJ exceed those of the CJEU—at least
formally—as it is required to apply national laws, implement human and
fundamental rights, and even rule upon the constitutionality of national
norms. Moreover, its international jurisdiction (so-called Original
Jurisdiction) is such that it is particularly susceptible to receiving sensitive
cases. In particular, and more easily than the CJEU, the CCJ allows private
parties to file cases directly without prior exhaustion of local remedies or
mediation. The two courts thus provide ideal case studies to examine the
response of international courts to politically sensitive disputes, and how the
contexts in which they work might affect this.

Human rights courts were consciously excluded in favour of ‘economic
integration’ courts, as this allows consideration of how international courts
achieve authority beyond their formally delegated powers. Although human
rights courts also encounter resistance when engaging in highly political
matters,?C it is generally accepted that they should be doing so. This is not
true of courts such as the CJEU and the CCJ, however, and they are more
exposed to resistance when doing so and, in particular, to the claim that they
are overreaching their mandates.

Overall, it is suggested that judicial and extrajudicial resilience techniques are
a central dimension of how international courts respond to resistance. In
particular, reaching out to compliance constituencies seems particularly
important when the courts face actual and/or potential backlash. Judicial
techniques, for their part, help the courts contain resistance and can prevent

'8 B Vesterdorf, ‘A Constitutional Court for the EU?* (2006) 4(4) ICON 607.

1 Thus far, Barbados, Belize, Guyana, and Dominica. See S Caserta and MR Madsen, ‘Between
Community Law and Common Law: The Rise ofthe Caribbean Court of Justice at the Intersection of
Regional Integration and Post-Colonial Legacies’ (2016) 79 Law and Contemporary Problems 89.

20 See, for instance, X Soley and S Steininger, ‘Parting Ways or Lashing Back? Withdrawals,
Backlash, and the Inter-American Court of Human Rights’ (2018) 14 IJLC 237.

https://doi.org/10.1017/50020589321000154 Published online by Cambridge University Press


https://doi.org/10.1017/S0020589321000154

742 International and Comparative Law Quarterly

its escalation.?! Finally, it is important to remember that courts and politics often
work in different time frames, with international courts often having the longer
view and the opportunity to build and consolidate their authority over time
without provoking a short-term political backlash.??

II. RESISTANCE, POLITICALLY SENSITIVE DISPUTES, AND RESILIENCE

Recent scholarship on international courts has focused on how these institutions
develop authority?? and legitimacy?* and, conversely, when and how other
actors resist them.?> These accounts essentially claim that: a) international
courts exercise a form of public authority;?® b) the authority of international
courts differs from their legitimacy,?’” but, once exercised, they must be
legitimised if they are to avoid controversy;?® ¢) authority is a factual
question and depends on whether or not their rulings are reflected in the
practices of a number of actors in their operational contexts (ie governments,
national judges, NGOs, and so on);?° d) resistance to international courts
takes the form of a process, which may escalate from ordinary critique to
backlash, the latter being a source of danger.3° The following sections clarify
the theoretical approach of this article, focusing on the conceptualisation of
resistance to international courts and how this differs from existing theories
of backlash; the conditions which cause the politicisation of certain legal
disputes and, finally, the idea of resilience.

2! These conclusions on the CCJ were reached chiefly thanks to our extensive empirical field
work in the Caribbean region, constituted by 38 semi-structured qualitative interviews with CCJ
judges and other actors in the Court’s operational field. The data on the CJEU are mainly drawn
from already existing secondary literature on the Court’s response to the rule of law crisis in
Poland and Hungary and from an analysis of the Court’s judicial decisions in this particular
sub%'ect matter.

2 As argued in KJ Alter, ‘Who Are the “Masters of the Treaty”?: European Governments and
the European Court of Justice’ (1998) 52 10 1.

23 B Peters and JK Schaffer, ‘The Turn to Authority Beyond States’ (2013) 4 TLT 315; B Cali,
The Authority of International Law: Obedience, Respect, and Rebuttal (Oxford University Press
2015); L Hooge et al, Measuring International Authority: A Postfunctionalist Theory of
Governance (Oxford University Press 2017); KJ Alter et al (n 1).

24 N Grossman, ‘The Normative Legitimacy of International Courts’ (2013) 86 TLR 61; N
Grossman et al, Legitimacy and International Courts (Cambridge University Press 2018). On the
legitimacy of international organisations, T Franck, The Power of Legitimacy among Nations
(Oxford University Press 1990); 1 Hurd, After Anarchy: Legitimacy and Power in the United
Nations Security Council (Princeton University Press 2008).

25 Madsen et al (n 13); W Sandholtz et al, ‘Backlash and International Human Rights Courts —
Crisis, Accountability, and Opportunity” in A Brysk and M Stohl (eds), Contracting Human Rights:
Crisis, Accountability, and Opportunity (Edward Elgar 2018); M Ziirn, 4 Theory of Global
Governance: Authority, Legitimacy, and Contestation (Oxford University Press 2018); KJ Alter
and M Ziirn, ‘Theorising Backlash Politics: Conclusion to a Special Issue on Backlash Politics in
Comparison’ (2020) 22 BJPIR 739.

26 AV Bogdandy and I Venzke, ‘On the Functions of International Courts: An Appraisal in Light
of Their Burgeoning Public Authority’ (2013) 25 LJIL 49. 27 Alter et al (n 1).

28 Ziirn (n 25). 29 Alteret al (n 1). 30 Madsen et al (n 13).
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A. Conceptualising Resistance to International Courts:
A Process-Oriented Approach

This article relies on the literature on resistance to international courts, which
distinguishes between ordinary and extraordinary forms of resistance. Only
the latter seriously threatens the authority of international courts.?!
Accordingly, we conceptualise resistance as a process, and not just as an
outcome, challenging the State-centric approach of most existing studies of
backlash against international courts. Due to the legal set-up of international
courts, the actual institutional overhaul or dismantling of a tribunal requires
action on the part of a national government. Such actions are outcomes that
should not be confused with processes of resisting international courts. These
processes are also largely dependent on non-State actors.3? Our analysis thus
includes other independent national institutions, such as courts or
ombudsmen, professional associations, epistemic communities of lawyers,
and NGOs. This broadening of the analysis provides more precise
conclusions on resistance to international courts. It also rejects the
presumption that conflicts between national and international institutions
follow a pattern of linear escalation.

Much of the literature presents resistance as an evolution from minor
disagreement to eventual backlash. It often assumes that conflict escalates
gradually, irrespective of the empirical evidence that might suggest
otherwise. Rather than assuming such conflict-escalating models, we explore
the forms and patterns of resistance to international courts and show that
resistance to international courts can be both gradual and sudden. Resistance
to international courts can be explained by examining a broad constellation
of actors, together with the energy and capital they invest in resisting
international courts as well as external forces shaping the context.

Resistance to international courts is extremely uneven. This can be seen both
in terms of the level of resistance experienced by an international court and in
relation to the relative strength of the resisting actors. To make resistance
intelligible, the patterns of resistance that international courts experience
must first be unpacked. There is a real difference between specific
disagreements that result in a concrete criticism of the court, and more
sustained systemic or structural critique. Pushback is a form of resistance
from individual States or other actors as an attempt to influence the future
direction of a court’s case law. Backlash occurs when such criticism results
in significant institutional reform or even the dismantling of a tribunal.

Finally, we do not assume that resistance can only be expected from populist
or authoritarian governments. Firstly, resistance can come from different parts
and levels of society and is not only associated with the activity of governments.
For instance, international courts can face pushback from national courts at

31 ibid. 32 For a different, more State-centric stance, see Sandholtz et al (n 25).
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different levels. There is little correlation between this form of resistance and the
form of governance in a given State.>3 Secondly, there are countless examples
of resistance from democratic systems. Recent examples include the United
States blocking the appointments of the new arbiters of the WTO AB,34 the
United Kingdom’s criticism of the ECtHR on matters related to prisoner
voting,>® Trinidad and Tobago withdrawing from the jurisdiction of the
TACtHR after being condemned for issues related to the death penalty,3¢ or
Costa Rica refusing to fully ratify the jurisdiction of the CACJ.37 Yet, the
recent wave of populist and authoritarian governments around the world has
led to more intensified forms of resistance against international courts. Such
governments share a common stance towards international law and
institutions. Their resistance often stems from opposition to the very
principles that justify the existence of international courts, such as liberalism,
the rule of law, and human rights.8

B. Mega-political and Politically Sensitive Legal Disputes

A key aspect of our approach is to identify when legal disputes decided by
international courts are, or become, particularly politicised, thus making them
prone to contestation. We take the definition of mega-politics developed by Ran
Hirschl as a starting point,>® but adapt it to fit the more specific realm of
international courts. Accordingly, we conceptualise mega-political disputes as
those concerning substantive issues that divide domestic societies (ie electoral
matters, highly contested minority rights, etc) or affect inter-State relations
(ie territorial disputes, the use of force, etc). The mega-political nature of
legal disputes may vary from context to context. In other words, whether a
society is divided over a topic depends on socio-political factors and changes
across time. In certain situations, mega-political legal disputes are easy to
identify. This is the case, for instance, in disputes concerning what has been
defined as ‘constitutional capture’#? and ‘democratic backsliding’.#! These

33 See, for instance, A Hofmann, ‘Resistance against the Court of Justice of the European Union’
(2018) 14 IJLC 258.

3 K Cox, “Vetoing WTO Appellate Body Judges’ Reappointments: Analyzing the United
States’ Actions through Neo-Realist Lenses’ (2019) 42 HJIL 1.

35 D David, ‘Britain Must Defy the European Court of Human Rights on Prisoner Voting as
Strasbourg Is Exceeding Its Authority’ in F Spyridon et al (eds), The European Court of Human
Rights and Its Discontents: Turning Criticism into Strength (Edward Elgar Publishing 2013).

36 Soley and Steininger (n 20). 37 Caserta (n 4).
3% For an overview, see MA Graber, S Levinson and M Tushnet (eds), Constitutional
Democracy in Crisis? (Oxford University Press 2018). 39 Hirschl (n 14).

40 Constitutional capture is a systematic weakening of the checks and balances in the
constitutional order of a State.

4! Rule of law backsliding is ‘the process through which elected public authorities deliberately
implement governmental blueprints which aim to systematically weaken, annihilate or capture
internal checks on power with a view to dismantling the liberal democratic state and entrenching
the long-term rule of the dominant party’ (L Pech and KL Scheppele, ‘Illiberalism Within: Rule
of Law Backsliding in the EU” (2017) 19 CYELS 3).
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involve direct structural challenges to the most prominent features of liberal
constitutional democracy, such as the separation of powers, the independence
of the judiciary and the media. They may relate to constitutional reforms
weakening the democratic nature of the State and/or strengthening the powers
ofthe executive. For example, the governments of Viktor Orban in Hungary and
Jarostaw Kaczyfiski in Poland have passed a variety of constitutional reforms to
establish illiberal democracies.*? Similar cases are evident within the Mercosur,
notably the impeachment of President Lugo in Paraguay, and in Central
America, when the Nicaraguan Parliament controlled by the leftist
Sandinistas sought to oust the liberal President Enrique Bolafos from power
in 2005. In other situations, however, the mega-political nature of a given
dispute is less obvious and must be assessed thoroughly and empirically. For
instance, LGBTQI rights can be an extremely sensitive topic in a region like
the Caribbean, whereas they are (at least now) relatively uncontested in many
European countries.

In addition to these clear-cut cases, we also include disputes that are not
mega-political per se but have the potential to be equally dangerous for an
international court. These are discrete legal disputes that are inherently linked
to an underlying mega-political dispute and, as such, are open to politicisation.
For instance, some of the cases decided by the CJEU in the context of Polish and
Hungarian democratic backsliding (ie the cuts to the salaries of Portuguese
judges) are technical and in principle apolitical. Yet, since these cases are
linked to the underlying mega-political phenomenon of rule-of-law
backsliding in the EU, they should be considered politically sensitive cases.
This is because they involve broader resilience techniques used by the EU
and CJEU to mitigate the Hungarian and Polish governments’ potential
resistance against bolder rulings.

C. International Courts as Agents of Resilience

We borrow the idea of ‘resilience’ from environmental studies. According to
this understanding, resilience is the capacity of a system to tolerate
disturbance without changing its basic structure and function.*> Applied to
international courts, resilience relates to the capacity of courts to maintain the
legal, political, and ideological ideas that justify their own existence. Without
getting into complex theoretical debates, we consider international courts as key
institutions of the international liberal order. They are part of a system of
governance based on international and multilateral organisations created
under the auspices of Europe and the United States in the post-World War I1

42 W Sadurski, ‘Constitutional Crisis in Poland’ in Graber, Levinson and Tushnet (n 38); M
Bankuti, G Halmai and KL Scheppele, ‘Disabling the Constitution’ (2012) 23(3) Journal of
Democracy 138; G Halmai, ‘A Coup Against Constitutional Democracy: The Case of Hungary’
in Graber, Levinson and Tushnet (n 38). 4 Walker and Salt (n 15).
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era, and which became a global model of governance at the end of the Cold War.
The focus of this international liberal order was, and still is, the implementation
of free trade and the promotion of democracy, rule of law, and human rights.
The rise of neo-liberalism in the 1980s, the financial crisis of 2008, and the
latest transformation of capitalism driven by new technologies and network
society,** have exposed some of the international liberal order’s weaknesses
in terms of containing financial downturns and income inequality.*> This has
resulted in a serious legitimacy crisis within the international liberal order.*¢
This has manifested itself, for instance, in the United Kingdom leaving the
EU, and in the election (or rise to power) of a number of populist and
authoritarian governments (eg Venezuela, Ecuador, Bolivia, Poland,
Hungary, Russia, Turkey, Brazil, and the Philippines) which all share a
common stance against international law and institutions.

In the light of these developments, the idea of resilience allows us to better
explore the extent to which international courts can cope in this hostile
environment. The underlying hypothesis is that, in order to be resilient,
international courts must find ways to legitimise their practices vis-a-vis a
variety of actors. The following sections show how courts use a variety of
resilience techniques to achieve this.

III. RESILIENCE TECHNIQUES OF INTERNATIONAL COURTS

This part provides a general categorisation of the resilience techniques that
international courts can deploy when ruling upon politically sensitive
disputes. Our categorisation contains two levels. First, we distinguish
between extrajudicial and judicial techniques, on the basis of whether they
fall within the international court’s adjudicatory function or is part of its
broader institutional and political settings. Secondly, we categorise resilience
techniques according to the timing of their deployment. They may be
adopted prior to the expression of resistance towards international courts, in
response to growing criticism, or to try to redress an ongoing backlash. The
part provides a non-exhaustive list of contextual factors that are likely to
enable or disable these techniques.

A. Judicial and Extrajudicial Techniques

While international courts are rarely upfront about it, they adopt a variety of
judicial techniques to address resilience.*” These techniques can be applied

4 M Castells, The Rise of the Network Society (John Wiley & Sons 2011).

45 R Alcaro, ‘The Liberal Order and its Contestations. A Conceptual Framework’ (2018) 53
International Spectator 1.

46 J Ikenberry, ‘The End of Liberal International Order?” (2018) 94 IntlAff 7.

47 J Odermatt, ‘Patterns of Avoidance: Political Questions Before International Courts’ (2018)
14 IJLC 221.
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when interpreting rules regarding admissibility, when addressing substantive
legal issues, and even in the style of legal reasoning adopted. For example,
international courts engage in comparative legal reasoning by either referring
to or adopting the case law of other international and regional courts. They
can also rely on the jurisprudence of authoritative national courts to back up
their own arguments.*® As discussed below, when called upon to address
issues relating to indigenous property rights in Belize, the CCJ cited the
jurisprudence of the IACtHR, whose case law in this area is generally
recognised as authoritative.*® In other instances, the CCJ engaged with
common law principles and the jurisprudence of a variety of Commonwealth
courts, such as the Judicial Committee of the Privy Council, and the supreme
courts of Australia, the United Kingdom, and South Africa.>® Similarly, when
addressing a constitutional crisis between the Nicaraguan President Enrique
Bolafios Geyer and the Parliament, in which the latter sought to withdraw ex
post some of the former’s powers, the CACJ filled its decision with citations
from a variety of decisions of constitutional and supreme courts in which the
principle of separation of powers was defended.>!

Another form of judicial resilience is legal diplomacy. International courts
rule upon politically loaded cases by stating bold legal principles, but
simultaneously carefully weigh the costs that their decisions may incur for
other actors. In relation to the CJEU, Karen Alter stated that ‘the early
jurisprudence of the CJEU shows clear signs of caution. Although bold in
doctrinal rhetoric, the CJEU made sure that the political impact was minimal
in terms of both financial consequences and political consequences.’52
Similar observations have been made by Mikael Rask Madsen in relation to
the ECtHR,>? and by Salvatore Caserta and Madsen in relation to the CCJ.5*
More pertinent to our case studies is the CJEU’s ruling in the case brought by
the Associagdo Sindical dos Juizes Portugueses (ASJP), in which the CJEU
held that judicial independence is a general principle of EU law derived from
Article 19 TEU. At the same time, the Court ruled that the austerity cuts to
the salaries of Portuguese judges did not violate this general principle.>> As a
result, the Portuguese authorities had no reason to contest this ruling, which
paved the way for the CJEU’s jurisprudence on judicial independence.>®

“® ¥ Lupu and E Voeten, ‘Precedent in International Courts: A Network Analysis of Case
Citations by the European Court of Human Rights’ (2012) 42 BJPS 2.

49 Caserta (n 4). See futher in Section IV.B.1.

30" A de Mestral, ‘The Constitutional Functions of the Caribbean Court of Justice’ (2014) 1
MIDR 43. See further in Sections IV.B.1 and IV.B.2.

31§ Caserta, ‘Regional International Courts in Search of Relevance: Adjudicating Politically
Sensitive Disputes in Central America and the Caribbean’ (2017) 28 DJCIL 59.

2 K Alter, The European Court’s Political Power (Oxford University Press 2009) 115.

33 MR Madsen, ‘Legal Diplomacy: Law, Politics and the Genesis of Postwar European Human
Rights’ in SL Hoffmann (ed), Human Rights in the Twentieth Century: A Critical History

(Cambridge University Press 2011). 54 Caserta and Madsen (n 19).
53 Case C—64/16 Associagdo Sindical dos Juizes Portugueses v Tribunal de Contas EU:
C:2018:117. ¢ See further in Section TV.A.2.
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A particular form of legal diplomacy is practised when an international court
gives a restrictive interpretation of the rules of standing and jurisdiction. For
example, the Mercosur PRC used this technique when it declined to hear a
case concerning a constitutional crisis in Paraguay on the merits due to the
plaintiff’s selection of the wrong procedure to submit it.>” The opposite
strategy of expansive interpretation of rules of standing and jurisdiction has
also been deployed. This was evidenced in the ECOWAS CJ’s decision, in
one of its first human rights cases, to give standing to NGOs and to soften the
requirement of exhaustion of national remedies before accessing the Court.>8

A further judicial technique entails focusing on certain discrete legal aspects
of a broader dispute. It can often amount to avoidance strategies.>® For instance,
the CJEU has responded to the Polish and Hungarian illiberal turns without
addressing them as systemic violations of democracy and the rule of law.%°
Instead, the Court has applied specific norms of EU law in domains such as
age discrimination among judges®' or independence of data protection
supervision.®? Similarly, when confronting the ideological schism within the
Andean Community (AC)—between neo-liberal Colombia and Peru, and
leftist-populist Bolivia—the ATJ limited itself to merely ensuring formal
adherence to Andean law while allowing governments to revise the Treaties
in accordance with their preferences.®?

Extrajudicial techniques are most often implemented by international courts
when they engage with relevant audiences to develop the court’s support. This
may take the form of inter-institutional dialogue between the various organs of
the regional organisation in which the international court is entrenched. For
instance, the CJEU, the CACIJ, and the ATJ have decided to devolve issues
concerning democratic backsliding in their Member States to the political and
executive organs of their respective communities, such as Commissions/
Secretariats, Heads of States, and/or Councils of Ministers. Winning over
audiences may also require international courts to gain the support of other
constituencies through out-of-court judicial diplomacy and other outreach
activities. The CJEU has been organising regular meetings with national judges
to encourage them to refer cases to the supranational Court. The EACJ has
developed relationships with the human rights oriented legal professions in
order to create allies and secure its future expansion of jurisdiction into human
rights. This is another example of extrajudicial strategies.

Table 1 below provides a non-exhaustive list of various judicial and
extrajudicial techniques.

57 P Lambert, ‘The Lightning Impeachment of Paraguay’s President Lugo® (E-International
Relations, 9 August 2012) <https://www.e-ir.info/2012/08/09/the-lightning-impeachment-of-
paraguays—president—lug0/>. 8 Alter, Helfer and McAllister (n 11). > Odermatt (n 47).

%0 D Kochenov and L Pech, ‘Better Late than Never? On the European Commission’s Rule of
Law Framework and Its First Activation’ (2016) 54 JCMS 1062.

1 Case C-286/12 Commission v Hungary EU:C:2012:687.

2 Case C-288/12 Commission v Hungary EU:C:2014:237. 63 Alter and Helfer (n 9).
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TaBLE 1:
Judicial and extrajudicial techniques of international courts

B ——

*Devolving the issue to other organs of the community
+Legal diplomacy

*Restrictive interpretation of admissibility requirements
*Focusing on technical aspects of the dispute
*Comparative legal reasoning

e Extrajudicial

*Seeking the support of compliance constituencies
*Engaging sub-5tate actors and lawyers in debates over the meaning of its decisions
*Academic publications

B. The Timing of Deployment of Resilience Techniques

An important aspect of resilience techniques relates to the timing of their
deployment. We argue that resilience techniques can be adopted: a) prior to
the criticism directed toward the international court in question; b)
contextually, as criticism of the international court grows; or c) to remedy an
existing, protracted backlash. Table 2 visually summarises this view.

TABLE 2:
The timing of deployment of resilience techniques

IDOLEECE Preventive Contextual Previous Remedying
resistance techniques techniques [ e v techniques

When the ECOWAS CJ was given the chance to expand its jurisdiction to
encompass human rights, the Court initially refused to do so through
adjudication (judicial technique). At the same time, the Court advocated for
treaty reforms to provide the Court with jurisdiction over human rights cases
(extrajudicial technique). These are examples of preventive techniques, as
they were deployed before the Court received criticism and before its human
rights jurisdiction became politicised. The CCJ engaging in legal diplomacy
in the case concerning LGBTQI rights in the CARICOM, on the other hand,
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is an example of a contextual technique.®* In this instance, both Belize and
Trinidad and Tobago had begun to express a certain degree of discontent
with the Court’s involvement in this socio-legal arena. This, in turn, pushed
the Court to soften the impact of its final judgment. Finally, an example of a
remedial technique can be seen in the SADC Tribunal’s efforts to form
alliances with NGOs and international academics in order to create a buffer
for Robert Mugabe’s vehement reaction against the Court’s ruling on the
white farmers’ land rights in Zimbabwe.

C. Contextual Factors Enabling or Disabling Resilience Techniques

This article does not tackle the question of whether (and if so under what
conditions) the resilience techniques presented above can allow international
courts to successfully face down resistance. We leave this puzzle to further
explorations. Based on our research, we claim that similar techniques may
give different results depending on the legal, institutional, and socio-political
context in which each international court operates. For this reason, we
conclude this section by providing a non-exhaustive list of contextual factors
that may enable or disable these techniques. These range from broader
structural factors to more agent-based factors.

Structural factors include issues as diverse as the common history of a region;
the relative power of a particular State in a region, the nature of politics in a
specific State involved in a dispute, and the balance of power between the
organs of the regional organisation in which the international court operates.
For instance, the use of comparative legal reasoning by the CCJ (discussed
above) is inherently linked to the colonial and postcolonial history of the
Caribbean region, which still maintains strong legal and cultural links with its
former colonial power (the United Kingdom). This technique might be equally
successful in other regions—such as East Africa— which have a similar colonial
history and legacy in terms of legal culture. Moreover, the effectiveness of the
ATJ’s involvement in the crisis of the AC was influenced by the behaviour of
Venezuela. Important here is Venezuela’s withdrawal from the AC in 2006 in
order to join the Mercosur, a move which gave the two other leftist leaders in the
community, Evo Morales (Bolivia) and Rafael Correa (Ecuador), strong
negotiating power vis-a-vis both the Andean Secretariat and the AT]J.

In relation to agent-based factors, we note the importance of epistemic
communities of lawyers (NGOs and other progressive legal elites). These
communities lend support to the international courts’ involvement in these
politically and socially sensitive issues. For example, human rights lawyers
and NGOs played a role in supporting the EACJ during its struggle for
survival against the Kenyan backlash in the aftermath of the Nyong’o case.®>

64 See further in Section IV.B.2. 65 Alter et al (n 5).
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Equally important is the possibility for international courts to cooperate with
national judges in order to secure compliance.

IV. THE DEPLOYMENT OF RESILIENCE TECHNIQUES BY INTERNATIONAL COURTS

The remaining sections explore two case studies that show how different
international courts deploy resilience techniques when called upon to rule in
politically sensitive disputes. The first case study is that of the CJEU and its
limited involvement in the systemic undermining of liberal democracy in
Poland and Hungary. The second case study addresses the CCJ’s
management of minority rights in the CARICOM. Each section focuses on
different aspects of our model so as to demonstrate its virtues and flexibility.
In the case of the CJEU, we focus on the timing of the techniques deployed
to assess whether they are being used pre-emptively, contextually, or ex post.
In the case of the CCJ, we emphasise the nature of the techniques deployed
so as to determine whether they are judicial or extrajudicial. The analysis of
the two case studies shows the potential of the analytical framework of
resilience techniques of international courts developed in the previous section.

A. The CJEU's Limited Involvement with the Rise of Illiberal Democracies in
Hungary and Poland

The CJEU has only very gradually and extremely carefully become involved in
the legal disputes arising from democratic backsliding in Hungary and Poland.
This is because the so-called ‘Rule of Law Crisis’ in those two countries has
been mainly addressed on the political plane.®® The debates within the
political institutions of the EU—especially those held in the Council of the
EU—have, however, been marked by a stalemate.®” There was no necessary
majority in the Council to conclude that there is a serious risk of violation of
EU values by Hungary or Poland, which could eventually lead to a
suspension of those Member States. The EU’s reactions have largely
remained limited to the administration of legally non-binding instruments by
other institutions, such as the Rule of Law Framework of the European
Commission®® or the resolutions of the European Parliament.®® The Court

66 L Schneider, ‘Responses by the CJEU to the European Crisis of Democracy and the Rule of
Law’ (2020) Re:constitution Working Paper, Forum Transregionale Studien 2/2020 <https:/
reconstitution.eu/workingpapers.html>.

7 p Kochenov, ‘Elephants in the Room: The European Commission’s 2019 Communication on
the Rule of Law’ (2019) 11 HJRL 423.

%8 Commission, ‘A New EU Framework to Strengthen the Rule of Law’ COM(2014) 158
final/2.

" European Parliament Resolution of 12 September 2018 on a Proposal Calling on the Council
to Determine, Pursuant to Article 7(1) of the Treaty on European Union, the Existence of a Clear
Risk of a Serious Breach by Hungary of the Values on which the Union is Founded (2017/2131
(INL)) [2019] OJ C433/66; European Parliament Resolution of 17 September 2020 on the
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was therefore asked to adjudicate on issues related to blatant democratic
backsliding in two of its Member States, at a time of political impasse at EU
level. In this context, the CJEU decided to tread carefully and managed to
de-escalate and potentially hold off the resistance to its involvement in this
politically fraught matter. In the analysis of a large body of the CJEU’s case
law relating to democratic backsliding in Hungary and Poland, we
distinguish between two sets of cases. Firstly, we focus on direct actions
brought by the Commission for specific violations of EU law. These are only
indirectly related to the democratic backsliding at the national level as they
primarily serve as a sort of preliminary warning to the two defending States.
Secondly, we analyse its jurisprudence on judicial independence. This was
initially developed in cases not directly related to Hungary and Poland but
was subsequently, and rather carefully, used against these two States. As we
show, the CJEU has deployed preventive judicial resilience techniques
primarily to avoid potential resistance from Member States and other actors.
The use of extrajudicial techniques is limited to judges’ academic
publications, in particular those of the President of the Court.

1. Avoiding the rule-of-law framing in direct actions against Hungary and
Poland

The EU’s response to the gradual dismantling of democratic guarantees in
Hungary and Poland remains a politically divisive question.”® The CJEU has
thus taken clear steps to avoid encountering resistance to its rulings. In these
cases, the infringement procedure is the core mechanism used to ensure EU
Member States comply with EU law. Since 2010, the European Commission
brought a series of infringement proceedings against both Hungary and
Poland. In this section, we narrow the focus to proceedings against Hungary.
These reveal the most about the Court’s careful approach in this matter.
These proceedings focused exclusively on violations of secondary EU law
and only indirectly broached systemic rule of law violations. This was due
both to the narrow framing by the Commission as a litigant and the
reluctance of the CJEU to broaden the scope of those proceedings.

One of the first instances of the CJEU deploying pre-emptive resilience
techniques was the Hungarian government’s de facto appointment of the
bench of the Hungarian Constitutional Court. It was addressed, not as a
violation of the principle of separation of powers, but as an issue of age
discrimination.”! Even though the CJEU ultimately condemned Hungary for

Proposal for a Council Decision on the Determination of a Clear Risk of a Serious Breach by the
Republic of Poland of the Rule of Law (COM(2017)0835-2017/0360R(NLE).

70 KL Scheppele, D Kochenov and B Grabowska-Moroz, ‘EU Values Are Law, After All:
Enforcing EU Values Through Systemic Infringement Actions by the European Commission and
the Member States of the European Union’ (2020) 38 YEL (forthcoming).

"' Case C—286/12 Commission v Hungary EU:C:2012:687.
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violating EU law, it avoided framing its judgment in terms of threats to
democracy and judicial independence. Instead, the CJEU proceeded with a
regular test of the discriminatory effects of these measures on certain groups
of judges, concluding that the Hungarian measures indeed represented a
discrimination based on age.”? This framing was changed by the CJEU only
later and through a gradual process.

The CJEU used narrow framing as a pre-emptive technique in cases
involving the Hungarian government’s premature removal of the independent
supervisory authority for the protection of personal data.”? The CJEU
concluded that Hungary’s behaviour constituted a violation of the
independence of this authority. Yet the decision relied heavily on Article 28
(1) of Directive 95/46/EC on the protection of individuals in relation to the
processing of personal data and on the free movement of such data. In
condemning Hungary, the Court did not venture beyond the facts of the case
at hand and relied on the most narrow legal basis available to it.7*

After these initial careful interventions, the CJEU gradually broadened its
approach by including human rights violations in its adjudication. It did so,
however, by keeping the specific norms of EU law related to internal markets
at the forefront of its legal reasoning. This approach was adopted in two
infringement rulings related to Hungary’s ‘Lex CEU’ and ‘Lex NGO’ in
2020. These two laws were respectively intended to close down the Central
European University, which was operating as a foreign university in
Budapest, and to restrict the activity of foreign NGOs in Hungary.”> Both
were part of the Hungarian government strategy to dismantle legal guarantees
within the country. The Court concluded that Hungary violated EU law in both
instances. More specifically, the Court ruled that the ‘Lex NGO’ violated free
movement of capital, as well as three articles of the Charter of Fundamental
Rights of the EU relating to the right to respect for private and family life,
the right to the protection of personal data, and the right to freedom of
association.”® According to the Court, the ‘Lex CEU’ amounted to a
violation of norms of the General Agreement on Trade in Services—an
international treaty currently included in the framework of the WTO—as well
as the provisions of the EU internal market and norms of the Charter of
Fundamental Rights of the EU relating to academic freedom, the freedom to
found higher education institutions, and the freedom to conduct a business.”’
In both judgments, the Court devoted significantly more attention to the
violations of economic freedoms than to fundamental rights issues, omitting a
broader proportionality analysis for the latter, in particular. This, we argue, was

7 ibid para 79. 73 Case C-288/12 (n 62). ™ ibid.

75 Opinion on Act XXV of 4 April 2017 on the Amendment of Act CCIV of 2011 on National
Tertiary Education, CDL-AD(2017)022 (9 October 2017) endorsed by the Venice Commission at its
111th Plenary Session (Venice, 67 October 2017).

76 Case C—78/18 Commission v Hungary EU:C:2020:476.

"7 Case C—66/18 Commission v Hungary EU:C:2020:792.
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part of the Court’s deliberate strategy to avoid venturing into more sensitive
legal areas in order to avoid a full confrontation with the Hungarian
government.

Another area in which the CJEU used strategies to soften potential future
critiques was the relocation of asylum seekers within the EU, an issue that
also critically involved Hungary and Poland. According to the Dublin
Regulation, an asylum seeker’s claim must be processed by the EU Member
State of first entry.”® In response to the so-called migration crisis, however,
the EU institutions adopted extraordinary measures to help EU border
countries of first entry (Italy and Greece) to temporarily redistribute asylum
seekers among other less-affected EU Member States.”® Two Visegrad
countries—Hungary and Slovakia (and supported by Poland)—brought
proceedings to annul the Council Decision.8? These countries had already
shown clear opposition to the mainstream political position in the EU on the
migration crisis. More specifically, they were opposed to the refugee
relocation decision from the outset on the grounds that these measures were
based on an unstable political compromise and a narrative of urgency to act
in the face of a crisis.®! The political salience of the case can also be seen in
the plethora of basic EU law principles listed in the allegations which were
supposedly violated by the Council, including principles of proportionality
and solidarity. Additionally, Poland, as an intervening party, argued that the
Council decision would disproportionately affect countries ‘virtually
ethnically homogeneous, like Poland’.8? The Court dismissed the case,
expressing a high degree of deference to the Council. Its judicial scrutiny was
limited to ascertaining that the Council did ‘not manifestly exceed the bounds of
its discretion’ and did not make ‘a manifest error of assessment’ when adopting
provisional measures in the context of the crisis.®3 This decision and its legal
reasoning is a clear example of devolution to the political institutions of the
regional organisation, a judicial resilience technique often deployed by
international courts in regional contexts when faced with particularly
fractious cases.?

Following this unsuccessful challenge, a number of Central and Eastern
European governments refused to implement the Council decision. The
resistance itself, however, concentrated on the political decision to relocate

8 JP Brekke and G Brochmann, ‘Stuck in Transit: Secondary Migration of Asylum Seekers in
Europe, National Differences, and the Dublin Regulation’ (2015) 28 Journal of Refugee Studies 145.

7 Council Decision (EU) 2015/1601 of 22 September 2015 establishing provisional measures
in the area of international protection for the benefit of Italy and Greece [2015] OJ L248/80.

80 Case C—643/15 Slovak Republic and Hungary v Council of the European Union EU:
C:2017:631. The Visegrad Group is a political alliance between four countries of Central Europe
—Czech Republic, Hungary, Poland and Slovakia—aimed at furthering their integration to the
EU, which in recent times has grown increasingly critical of EU policies.

81'M Braun, ‘Postfunctionalism, Identity and the Visegrad Group® (2020) 58(4) JCMS 925.

82 ibid para 302. 8 Case C—643/15 (n 80) paras 96 and 123.

8 See Table 1 and above in Section IILA.
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refugees rather than on the ruling of the Court. The Hungarian Minister of
Foreign Affairs even went so far as to say that ‘[p]olitics has raped European
law’.85 The Court followed up on its decision when the Commission brought
infringement proceedings against Hungary, Poland, and the Czech Republic
for non-compliance with the refugee relocation scheme.®¢ After upholding
the relocation scheme in 2017, in 2020 the Court ruled that the Visegrad
countries’ refusal to accept refugees on their territories constituted a violation
of EU law. This ruling allowed the Court to reinforce its case law by relying on
its own precedent, an approach that might be read as a resilience technique. In
other words, the Court adopted a tiered approach by, first, establishing legal
principles that were of little concern to the Member States on the losing side
of the dispute and, secondly, by using them in subsequent cases instigated by
EU institutions (Commission) to expand its approach, all the while giving the
countries involved an opportunity to voice a forceful reaction if necessary. This
can be seen, for instance, in the response to the ruling by national governments,
who argued that implementation was not actually necessary because the refugee
relocation system had in the meantime been reformed by the Council of the
EU.%7

The CJEU also ruled on another Hungarian violation of EU migration law
and fundamental rights with respect to the country’s operation of the Roszke
and Tompa transit zones. Here, the Court issued two rulings condemning
Hungarian practices in the transit zones at the EU’s external borders; one as a
result of a preliminary ruling question in a case initiated by human rights
NGOs,%8 the second in relation to an infringement case brought by the
Commission.®® In both cases, however, the Court limited its legal reasoning
to specific issues of migration law, without referring to the broader issue of
democratic backsliding. In the preliminary ruling, the CJEU was further
asked to rule on the question of violations of fundamental rights. It did so
through comparative legal reasoning, referring to standards developed by the
European Court of Human Rights.?® In the infringement procedure, the
framing was limited to violations of EU directives in the field of migration.
While the ruling led to the transit zones being in large part dismantled and
the migrants detained in them released, a member of the Hungarian
government challenged the use of the comparative legal reasoning and the

85 L Bayer, ‘Hungary Says Refugee Ruling “Raped” EU Law’ (Politico, 6 September 2017)
<https://www.politico.eu/article/hungary-says-ecj-ruling-on-refugee-quotas-has-raped-eu-law-
asylum-seekers-italy-greece-relocation-scheme/>.

8 Joined Cases C—715/17 Commission v Poland, C~718/17 Commission v Hungary, C~719/17
Commission v Czech Republic EU:C:2020:257.

87 See Kancelaria Prezesa Rady Ministréw, ‘Komunikat Centrum Informacyjnego Rzadu w
Zwiazku z Wyrokiem TSUE w Sprawie Relokacji UchodZzcow’ (2 April 2020).

88 Case C-924/19 FMS and Others v Orszdigos Idegenrendészeti Foigazgatosig Dél-alfoldi
Regionadlis Igazgatosag and Orszdgos Idegenrendészeti Foigazgatosag EU:C:2020:367.

89 Case C-808/18 Commission v Hungary EU:C:2020:1029.

% Case C-924/19 (n 88) paras 71 and 264.
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coherence of the judgment with the jurisprudence of the European Court of
Human Rights.?! This case shows how the Court can be influential in
changing actual State behaviour without triggering resistance in the
politically salient debate on the rule of law in Hungary.

The analysis above shows how the CJEU has chosen to only scrutinise the
democratic backsliding in Hungary and Poland indirectly, by focusing on
particular rights which were breached in specific political contexts. This, in
our view, is part of the Court’s broader strategy to prevent potential and
future resistance. By providing a narrow framing in its legal reasoning, it
avoids direct engagement with the systemic rule-of-law violations. Focusing
on technical aspects of the dispute and devolving the decision-making role to
other EU organs are part of the CJEU’s toolbox of judicial resilience
techniques. As a result, the Court’s rulings were met with little resistance and
the Member States have generally complied with the concrete rulings. One
notable exception to this trend is the area of migration policy, where the
Court was met with more resistance even though similar resilience techniques
were deployed. This resistance is, however, in our view more closely linked to
the political salience of the migration crisis in Europe at the time, rather than to
systemic rule-of-law issues. Therefore, it could be suggested that the CJEU’s
resilience techniques were successful in so far as they avoided potential
backlash.

2. Linking judicial independence to the rule of law

The second judicial resilience technique, which the CJEU deploys even more
broadly, is legal diplomacy. This is when an international court establishes an
important legal principle in cases that are not politically sensitive, in order to
increase its authority, and subsequently applies such principle as established
jurisprudence in more sensitive cases. The CJEU used this technique when it
initially interpreted judicial independence as a general principle of EU law in
non-sensitive cases brought by national courts from Portugal and Ireland.
This represented a progressive development of EU law. It also, however,
reflected the understanding of judicial independence suggested by the
national courts referring those cases, which guaranteed that it will also be
made effective in those instances. The Court’s recourse to legal diplomacy in
these cases gave it time to solidify the concept of judicial independence in its
jurisprudence. On this basis, the CJEU gradually intervened more directly in the
democratic backsliding in Poland and Hungary by applying the already
established principle of judicial independence to these situations. In spite of

! Z Kovacs, ‘Hungary’s Position on Migration Remains Unchanged: Hungarian Regulations
Are in Line with EU Law’ (4dbout Hungary, 14 May 2020) <https://abouthungary.hu/blog/
hungarys-position-on-migration-remains-unchanged-hungarian-regulations-are-in-line-with-eu-
law>.
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the resilience techniques deployed, it seems that the resistance to this judicial
intervention from the Polish government is still escalating.”> We focus on
two instances of judicial diplomacy in the broader context of the CJEU’s
jurisprudence on judicial independence; the first ruling citing judicial
independence as a general principle of EU law, and the possibility of
granting exceptions to the execution of the European Arrest Warrant (EAW)
derived from it.

The 2018 ASJP judgment established judicial independence as a general
principle of EU law.?? After this judgment, and perhaps because of it, the
Commission has broadened its infringement procedures with regard to the
reforms of the Polish judiciary to include judicial independence as one of its
grounds. This has had a decisive influence on the development of the Court’s
case law since 2018. In ASJP, the Court was asked to rule upon the validity of
salary cuts imposed on Portuguese judges and whether these violated the
principle of judicial independence in EU law. Though the Court concluded
that the salary cuts were justified in the context of the financial crisis, the
decision laid down an important principle for future cases on judicial
independence: the Court recognised that national judges can now invoke EU
law, in particular Article 19 TEU, to protect their independence from attacks
by the executive. Previously, the principle of judicial independence was
derived from the Charter of Fundamental Rights of the EU, which would not
be applicable in situations where Member States are regulating the
organisation of their judiciary and not implementing EU law. In the ASJP
judgment, the Court laid the foundations for future adjudication on judicial
independence in Hungary and Poland.

The Commission’s major infringement procedure following ASJP concerned
the capture of the Polish Supreme Court. The Polish legislation in question
lowered the retirement age of the judges and granted authority to the Minister
of Justice to prolong the mandates of selected judges.?* The Court ruled that the
reform constituted a violation of Article 19 TEU, which was considered to give
‘concrete expression to the value of the rule of law affirmed in Article 2 TEU’.9>
The Polish government changed the legislation in anticipation of the judgment
and returned the judicial retirement rules to the status quo ex ante.® As a result,
the Polish government argued that the Court’s judgment concerned a historical
situation and was no longer relevant at the time of issuance.?” On the day the
CJEU’s judgment was delivered, the Commission issued a carefully worded

92 See statement by the Polish Ministry of Justice on the fact that the CJEU does not have the
right to undermine the primacy of the Polish constitution, ‘TSUE Nie Ma Prawa Podwaza¢
Nadrzgdnosci Polskiej Konstytucji’ (2 March 2021) <https:/www.gov.pl/web/sprawiedliwosc/
tsue-nie-ma-prawa-podwazac-nadrzednosci-polskiej-konstytucji>. 9 Case C—64/16 (n 55).

4 The preliminary case was Case C—192/18 Commission v Poland EU:C:2019:924.

%% Case C-619/18 Commission v Poland EU:C:2019:531, para 47.

96 J Rankin, ‘Poland Broke EU Law by Trying to Lower Age of Retirement for Judges’ The
Guardian (Brussels, 5 November 2019). 7 ibid.
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statement summarising its main findings and adding that it ‘stands ready to
support the Polish Government in the application of this judgment and to
continue discussions on the resolution of all other outstanding issues related
to the rule of law in Poland under the ongoing Article 7 Procedure’.%®
Another example of judicial diplomacy is the LM case.®® The CJEU directly
adjudicated on democratic backsliding in Poland but did so in proceedings that
originated in courts in Ireland. The LM case concerned an EAW issued by Polish
authorities for a person detained in Ireland. On this matter, the Irish High Court
referred two preliminary ruling questions to ascertain whether Poland’s
breaches of Article 2 TEU values constitute a reason for denying the
execution of the EAW.!190 The referring court posited that Poland had
breached the principle of judicial independence, as well as the values
enshrined in Article 2 TEU.!! The CJEU ruled that a national judge can
exceptionally refuse to execute an EAW when there is a ‘real risk that the
individual concerned would suffer a breach of his fundamental right to an
independent tribunal’.!%2 This ruling can be regarded as strategic, in light of
the Court’s case law allowing for various exceptions to the execution of
EAWSs and, in particular, exceptions based on human rights violations.!03
This preliminary ruling reference was met with critical responses in the
State-controlled Polish media,!?* but much of the discontent focused on the
personality of the Irish judge—her activism, personal engagements, and
sexual orientation—rather than the authority of the CJEU to decide the
matter. In turn, the Association of Judges of Ireland condemned Polish media
outlets for aiming ‘personalized attacks and invective’ at one of its members. 0
The practical consequences of this judgment remain unclear and will
fundamentally depend on its application by various national judges across
Europe. In its subsequent case law, the CJEU seems to be limiting the
systemic consequences of its rulings on the EAW framework to avoid a
situation where all warrants issued by Polish authorities are automatically
considered ineffective.!%® When confronted with the practice of the District

%8 Commission, ‘European Commission Statement on the Judgment of the European Court of
Justice on Poland’s Supreme Court Law’ (24 June 2019) <https:/ec.europa.eu/commission/
presscorner/detail/en/STATEMENT _19_3376>.

9 The Minister for Justice and Equality v Celmer [2018] IEHC 119 (delivered by the High Court
of Ireland on 12 March 2018). 199 ibid para 145. 191" ibid para 142.

102 Case C-216/18 PPU EU:C:2018:586, para 78.

103 See K Lenaerts, ‘La Vie Aprés 1’Avis: Exploring the Principle of Mutual (Yet Not Blind)
Trust’ (2017) 54(3) CMLR 805.

194 “Irlandzka Sedzia-Lesbijka Wstrzymuje Ekstradycje Polskiego Przestepcy, Bo Obawia Sig o
Praworzadno$¢ w Naszym Kraju’ (Dziennik Narodowy, 13 March 2018) <http:/dzienniknarodowy.pl/
irlandzka-sedzia-lesbijka-wstrzymuje-ekstradycje-polskiego-przestepcy-obawia-sie-o-praworzadnosc-
naszym-kraju>.

195 “Irish Judges Condemn “Personalised Attacks” by Polish Media® (Irish Legal News, 15
March 2018) <http:/www.irishlegal.com/11683/irish-judges-condemn-personalised-attacks-
polish-media/>.

196 Poland is the second EU Member State in terms of the amount of EAWs issued in 2017. It
issued 2,432 out of a total of 17,491 EAWs (14 per cent) (Commission, ‘Replies to Questionnaire on
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Court of Amsterdam of essentially stopping all EAW-based removals to Poland,
the CJEU curtailed such practices, insisting that judicial authorities must examine
the specific circumstances of each case.!97 This appears to be a judicial remedying
technique following pushback from national courts and governments. '8

In general, the CJEU has experienced increased resistance to its adjudication on
judicial independence, which directly refers to the rule of law and EU values
enshrined in Article 2 TEU. This resistance, however, seems to be focused on
the Court’s involvement in this particular issue, which critics often argue falls
outside the EU’s competences. To date, this pushback would not seem to
amount to a backlash that challenges the Court’s institutional authority. The
Hungarian Minister of Justice, Judit Varga, stated that the ‘enthusiasm in the
EU for imposing rule of law criteria looks like Brussels asserting control in
areas where it has no competence’.!%® The response of the Hungarian
President, Viktor Orban, to the European Parliament’s report on democratic
backsliding in Hungary voices a populist discourse critical of technocratic elites:

Hungary’s decisions are made by the voters in parliamentary elections. What you
are claiming is no less than saying that the Hungarian people are not sufficiently
capable of being trusted to judge what is in their own interests. You think that you
know the needs of the Hungarian people better than the Hungarian people
themselves. Therefore I must say to you that this report does not show respect
for the Hungarian people. This report applies double standards, it is an abuse of
power, it oversteps the limits on spheres of competence, and the method of its
adoption is a treaty violation.!'?

In the opinion of the Polish Minister of Justice, Zbigniew Ziobro, the CJEU does
not have the competence to interfere with the organisation of the national
judiciary.!''! Ziobro has also questioned the judicial independence of the
Polish CJEU judge, describing his public appearances as more like those of a
politician than a judge.!'? Already while awaiting a CJEU ruling, the Polish
Prime Minister stated that EU law has an obligation to respect the diverse
legal traditions of its Member States.!!3

Since its strong statement on the principle of judicial independence in June
2019, the Court appears to be nuancing its approach in subsequent judgements.
Firstly, in a follow-up procedure on reforms of the Polish judiciary, the Court

Quantitative Information on the Practical Operation of the European Arrest Warrant — Year 2017’
SWD(2019) 318 final, 9). 197 Case C—354/20 PPU L and P EU:C:2020:1033.

198 See Table 2 and above in Section I1LB.

199 J Varga, ‘Facts You Always Wanted to Know about Rule of Law but Never Dared to Ask’
(Euronews, 22 November 2019) <https://www.euronews.com/2019/11/19/judit-varga-facts-you-
alwagls—wanted—to—know—about—rule—of—law—hungary—view>.

10y Orban, ‘Address by Prime Minister Viktor Orban in the Debate on the So-Called
“Sargentini Report™ (European Parliament Plenary Session, Strasbourg, 11 September 2018).

T <Ziobro: TSUE Nie Ma Kompetencji Ingerowania w Wewnetrze Sprawy Sadownictwa w
Kra{‘ach UE’ Gazeta Prawna (27 September 2018). 12 ibid.

3 “Morawiecki o Mozliwym Wyroku TSUE, Unia ma Obowiazek Szanowa¢ Roznorodne
Tradycje Prawne Pahstw’ Gazeta Prawna (14 November 2019).
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reverted to adjudicating from a discrimination angle, as these proposed changes
would end up disproportionally affecting female judges.!'* Secondly, in its
judgment on the disciplinary chamber of the Polish Supreme Court, brought
as a preliminary reference by the Polish Supreme Court itself, the framing
seems incredibly narrow and gives deference to national judges. In
November 2019, the Court ruled on a preliminary ruling question invoking
the right to a fair trial (Article 47 Charter of Fundamental Rights of the EU)
being violated by the creation of a Disciplinary Chamber within the Supreme
Court.!'5 This Chamber would be filled with ministerial appointees and its
role would be to scrutinise judges. While the CJEU concurred with the
referring judges in the abstract—holding that a tribunal is not independent if
there are doubts as to its imperviousness to ‘direct or indirect influence of the
legislature and the executive’—it left the concrete assessment in the hands of
national judges.!!°

The Polish government’s responses to these decisions have focused on
introducing national measures that would de facto limit the effects of the
CJEU’s ruling, without expressly opposing the authority of the Court. New
regulations were adopted that limit judicial independence, allow for judges to
be submitted to political control, and even make it possible for individual
judges who apply the Court’s ruling directly to be demoted.!!” In October
2019, as the Disciplinary Chamber was beginning its operations, the
Commission brought infringement proceedings against Poland. In April
2020, the Court issued interim measures obliging Poland to stop the
operation of the Disciplinary Chamber.!'® A significant number of
preliminary ruling requests from Polish courts challenging the judicial
independence of their highest courts are currently pending before the
CJEU.!'® This shows, on the one hand, the high level of mobilisation among
the Polish judiciary and, on the other hand, the need for the Court to clarify
its stance on a case-by-case basis.

Since June 2019, the CJEU has engaged more directly with issues concerning
separation of powers at the national level by ruling on judicial independence in
Poland. In order to avoid backlash from the Polish government, the CJEU has
deployed preventive and remedial judicial resilience techniques. It has gradually
developed a nuanced understanding of judicial independence, which remains
linked to the rule of law and democratic values. In follow-up judgments, the
Court has emphasised the crucial role of national authorities in enforcing these

114 Case C-192/18 (n 94).

"5 Joined Cases C—585/18, C—624/18 and C—625/18, AK, CP, DO v Supreme Court EU:
C:2019:982. 116 ibid.

"7 E Zelazna, ‘The Rule of Law Crisis Deepens in Poland after 4.K. v. Krajowa Rada
Sadownictwa and CP, DO v. Sad Najwyzszy’ (2019) 4 European Papers 907.

18 Case C=791/19 Commission v Poland EU:C:2020:277.

119 See Cases C—55/20 Ministerstwo Sprawiedliwosci; C—895/19 A; C—487/19 W Z; C-824/18
AB and Others.
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values. Finally, it is worth noting that the CJEU has communicated on this issue
almost exclusively through its judgments. Aside from this, the Court’s President,
Koen Lenaerts, has commented on the issue through his academic writings. This
extrajudicial communication can also be viewed as another way of mitigating
backlash. In one of his numerous academic articles, Lenaerts argued that the
CIJEU is a crucial actor in enforcing rule of law in the EU:

The cases discussed in this article demonstrate that the Court is ready to bear its
full responsibility for upholding the rule of law within the EU. ... Those cases
equally attest to the fact that the Court would not be in a position to uphold the
rule of law and thus to preserve the Union’s autonomous legal order without
judicial dialogue with national courts.!?0

This seems to suggest that the Court is not part of the political efforts to tackle
rule of law backsliding in the EU, but instead forms part of the judicial branch,
together with national judiciaries. This, in turn, might suggest to the politicians
in Budapest and Warsaw that the Court has a different role than the EU’s
political institutions around Brussels, on which most of their criticism is
focused. Furthermore, this appears to be in line with the deference that the
Court shows to the EU political institutions in these cases.

To conclude, by deploying a plethora of judicial resilience techniques and
limiting its extrajudicial outreach, the CJEU seems to have delayed and de-
escalated the build-up of resistance and challenges to its authority but has not
prevented them altogether. In cases related to democratic backsliding in
Hungary and Poland, the Court has relied on a number of resilience
techniques. It often devolves the issue to other EU organs (such as the
Council in deciding on measures to adopt in response to the migration crisis);
conducts legal diplomacy (as in the case of the ASJP ruling); provides restrictive
interpretations of admissibility requirements (when striking out the application
of the Hungarian President for falling outside of the scope of EU law); and
engages in comparative legal reasoning (such as that of the Strasbourg Court
on issues of fundamental rights). A common feature of these resilience
techniques is that they focus on the technical aspects of the dispute, rather
than dealing with the core political aspect. Between 2012 and 2019, the
Court adjudicated on specific violations of EU law without linking these to
broader questions of the rule of law or democratic values. The Court
gradually broadened the scope of its adjudication by introducing judicial
independence as a general principle of EU law. The emerging jurisprudence
on judicial independence, however, appears to have been met with more
direct challenges in terms of the implementation and unmediated criticism of
the CJEU. Although the CJEU managed to ‘flatten the curve’ of critiques up
until 2019, it did not avoid resistance entirely.

120K Lenaerts, ‘Upholding the Rule of Law through Judicial Dialogue’ (2019) 38 YEL 17.
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B. Protecting and Enforcing Minority Rights in the Caribbean through Legal
Diplomacy, Comparative Legal Reasoning, and Outreach Activities

Despite being a rather young court,'?! the CCJ has often been called to rule upon
politically sensitive issues concerning politicised rights, in particular those of
minorities. In this section, we focus on two particular sets of disputes, those
concerning the protection of LGBTQI rights in Belize, Guyana, and Trinidad
and Tobago, and those relating to the constitutional recognition of indigenous
land rights in Belize. These cases are a good test for our framework. Although
the Court’s involvement was seen by many as an unnecessary intrusion in
domestic affairs, the CCJ managed to avoid backlash in the form of a State
withdrawing from its jurisdiction and/or advocating for reforms curtailing the
Court’s competences. The Court effectively limited the negative responses to
its rulings on such contentious topics to no more than ordinary critique. Such
critique was expressed primarily in the form of verbal disagreements with the
legal solutions offered by the Court and through partial compliance with the
Court’s orders. In our view, the CCJ achieved this thanks to its deployment
of a variety of judicial and extrajudicial strategies to appease the potentially
negative reactions of a variety of actors. Such techniques ranged from a
careful use of legal diplomacy to extensive comparative legal reasoning and
outreach activities. Finally, we show that the deployment of such resilience
techniques has helped the Court to maintain its authority, although some
criticism was voiced both by governments on the losing side of the disputes
and by human rights activists expressing their disappointment with the
Court’s conservative approach.

1. Avoiding potential backlash in Belize with the help of comparative legal
reasoning in indigenous rights cases

In 2015, the CCJ ruled upon a case concerning indigenous land rights in Belize,
a State inhabited by a variety of Maya communities.'??> The case was brought
before the CCJ’s Appellate Jurisdiction by a coalition of NGOs and
representatives of the Maya communities of Southern Belize, who sought
constitutional recognition of Maya customary land tenure. The case was
highly politicised as, in the two decades before its filing before the CCJ, the
question of land tenure had been the subject of a harsh battle between the
Belizean Government and the Maya minorities. The controversy formally
began in 1995, when the Government of Belize issued logging and oil
drilling concessions over land occupied by Maya villages. This triggered a
constitutional motion before the Belizean Supreme Court in which the Maya

121 The CCJ was created in 2005 by the Revised Treaty of Chaguaramas with a double
jurisdiction: appellate, on appeals of national judicial decisions concerning civil and criminal law
matters, and, original, on international and CARICOM law.

22 The Maya Leaders Alliance v The Attorney General of Belize [2015] CCJ 15 (AJ).

https://doi.org/10.1017/50020589321000154 Published online by Cambridge University Press


https://doi.org/10.1017/S0020589321000154

Resilience Techniques of International Courts 763

communities requested the acknowledgement of their customary property
rights.'>3> A decision on this case was never reached. In 1998, the Maya filed
a petition before the Inter-American Commission of Human Rights. The
Commission released a report in 2004, finding Belize in violation of
the rights to property and equality enshrined in the American Declaration of
the Rights and Duties of Man.!>* As Belize continued to deny the
constitutional recognition of Maya indigenous land rights, two additional
constitutional motions were filed by the Maya communities in 2007. Even
though these were successful, the Government of Belize refused to
implement them. This gave rise to another application before the Belizean
Supreme Court, which was then counter-appealed before the CCJ (an
institution which had been established during the course of the case). The
history of the issue placed the CCJ in a tight spot, as the government of
Belize had vigorously contested the assertion that the Maya have customary
land rights in the past, and to a certain extent, continues to do so to this day.
In its decision, the CCJ recognised the constitutional right of the Mayas to
indigenous property rights, affirming that these traditional land rights constitute
property equal in legitimacy to any other form of property under Belizean law. It
is perhaps important to mention that this decision was reached in agreement
with the government of Belize, which conceded on the issues in question
during the proceedings. Despite this apparent settlement, in its reasoning, the
CCJ adopted a variety of judicial techniques to avoid and/or mitigate
potential resistance against its judgment. In particular, the CCJ employed the
technique of adopting comparative legal reasoning while building its legal
arguments, relying heavily on several cases of the IACtHR,!'25 additional
international instruments,'2¢ and the preamble of the Constitution of
Belize!?7 to establish legal grounds for claiming the existence of indigenous

123 Belize Supreme Court, Toledo Maya Cultural Council, Toledo Alcaldes Association et al v
Attorney General, Unreported, Action No 510 (29 November 1996).

124 Inter-American Commission of Human Rights, Maya Indigenous Community of the Toledo
District v Belize (12 October 2004), Report No 40/04, Case 12.053.

125 The Saramaka People v Suriname (Preliminary Objections, Merits, Reparations and Costs)
Inter-American Court of Human Rights Series C No 172 (28 November 2007); Case of the Mayagna
(Sumo) Awas Tingni Community v Nicaragua (Merits, Reparations and Costs) Inter-American Court
of Human Rights Series C No 79 (31 August 2001); Case of the Moiwana Community v Suriname
(Preliminary Objections, Merits, Reparations and Costs) Inter-American Court of Human Rights
Series C No 124 (15 June 2005); the Case of the Indigenous Community Yakye Axa v Paraguay
(Interpretation of the judgment of merits, reparations and costs) Inter-American Court of Human
Ri%hts Series C No 142 (6 February 2006).

26 The Universal Declaration of Human Rights; the Convention on the Prevention and
Punishment of the Crime of Genocide (art 2); the International Covenant on Civil and Political
Rights (art 27); the International Convention on the Elimination of All Forms of Racial
Discrimination (art 1); the 2007 Convention on the Rights of the Child (art 30); and, finally, the
United Nations Declaration on the Rights of Indigenous People.

127 According to which, State policies must protect the culture and identity of the State’s
indigenous peoples but must also promote respect for international law and treaty obligations.
See (e) of the Preamble of the Constitution of Belize.
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property rights.'?8 Moreover, in granting damages to the Maya, the Court
referred to previous decisions of the Judicial Committee of the Privy Council
in order to justify its claim.

In other words, the CCJ grounded its decision in international and
supranational authoritative case law to show not only the Belizean
Government, but a variety of Caribbean legal elites, academics, and NGOs,
that it was capable of providing a legal decision on a sensitive legal issue that
conformed to international human rights standards and common law
jurisprudence. Moreover, in the context of this case, the Court adopted an
original and interesting extrajudicial technique by withholding supervision of
the implementation of the ruling to ensure that the government complied with
its decision. In addition, the Court organises (semi-)regular outreach activities to
target a number of actors such as national judges, other legal professionals,
academics and NGOs.!?°

In our view, this approach has only been partially successful. Although the
ruling avoided backlash from the Belizean Government (which, for a long time,
had not only refused to accept the Maya’s claims concerning their land rights,
but had also raised several criticisms to the Court),'3? and despite the fact that
Belize conceded to the Court’s decision ‘on paper’, there is strong evidence of
an overall failure of the government to comply with the Court’s ruling. A recent
report of the Human Rights Committee, which monitors compliance with the
International Covenant on Civil and Political Rights, found that the
Government of Belize has continued to disregard its duty to protect the rights
of the Maya by permitting acts by government agents and third parties (acting
with the government’s acquiescence or tolerance), to affect the existence, value,
use, or enjoyment of the land and other resources belonging to the Maya
peoples, without the free, prior, and informed consent of the affected Maya
villagers.!3! This was further confirmed by a compliance report hearing
before the CCJ, which essentially reached the same conclusion.!32
Concretely, Belize is very keen to formally comply with the Court’s orders,
but then leaves the actual situation substantively as it stood before the CCJ’s
intervention. For instance, following an order from the CCJ, the Government
of Belize has established a Land Rights Commission empowered to find
solutions to contestations surrounding the land rights of the Maya. However,
this Commission has not been operating properly since its inception, refusing
to consult with the Maya representatives, refraining from taking concrete

128 The Maya Leaders Alliance (n 122) 49-54.

129" A list of the Court’s outreach events is available on the Court’s website: <https:/www.ccj.org/
cate%ory/events/page/2/>. 130 See Caserta (n 4).

13T Maya Leaders Alliance, ‘Update Report to the Human Rights Committee of the ICCPR for the
124th Session Review of Belize’ (7 September 2018) <https://tbinternet.ohchr.org/Treaties/CCPR/
Shared%20Documents/BLZ/INT_CCPR_CSS_BLZ_32402_E.pdf>.

132 <CCJ Holds Compliance Report Hearing Regarding Mayan Land Rights’ Amandala (1
August 2018) <https://amandala.com.bz/news/ccj-holds-compliance-report-hearing-mayan-land-
rights/>.
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decisions, and spending all the resources allocated to it by the CCJ fulfilling
administrative functions.!33

Thus, while successful in avoiding backlash and in giving national, regional,
and international visibility to the Court, the resilience techniques employed in
the Maya case did not help the CCJ to secure full compliance with its orders.

2. A legally diplomatic solution to LGBTQI rights in Belize, Guyana, and
Trinidad and Tobago

In spite of the problems in implementing the decision against Belize in the Maya
case, the resilience techniques adopted by the CCJ were relatively successful.
This is evidenced by the fact that a wider set of actors, such as international
human rights NGOs, and other private litigants, have seised the Court in
relation to their contested human and fundamental rights. In 2016, Mr
Maurice Tomlinson filed two cases before the CCJ (which the CCJ
consolidated into one case), challenging the compatibility of the Immigration
Acts of Belize and Trinidad and Tobago with CARICOM law.!3* Tomlinson
argued that the provisions banning the entrance of homosexuals into these
two countries violated his right to free movement within the CARICOM.
Given the approach of many Caribbean societies to homosexuality, this case
also fits into the category of contested minority rights.

In deciding this case, the main technique deployed by the CCJ was that of
legal diplomacy. Overall, the Court did not find in favour of the plaintiff, on
the grounds that actual State practice in relation to the impugned provisions
of the Immigration Acts of both Belize and Trinidad and Tobago did not
suggest any incompatiblility with the CARICOM law. The Court saw enough
evidence to show that homosexuals, including Mr Tomlinson, had repeatedly
been granted admission to the two countries. The Court added the caveat that
CARICOM law makes the admission of homosexual nationals from other
CARICOM States a legal requirement, contradictory positions of the national
Immigration Acts notwithstanding. For this reason, in an obiter dictum, the
Court warned both Belize and Trinidad and Tobago not to retain laws which
seemingly conflict with Community law obligations.

The overall suitability of the Court’s restrictive approach to human and
fundamental rights in this decision is questionable. The CCIJ’s restricted
focus on actual practices as opposed to the existence of discriminatory laws
seems to contradict the latest developments of other international
human rights bodies, which have often found violations of the rights to
non-discrimination and privacy based solely on the existence of incompatible
national legislation.!35 When placed in the broader socio-political context of

133 ibid. 3% Tomlinson v Belize, Trinidad and Tobago [2016] CCJ 1 (OJ).
135 See, for instance, the decision of the Office of the High Commissioner of the United Nations
Human Rights in the Nicholas Toonen case, CCPR/C/50/D/488/1992.
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the CCJ in 2016, on the other hand, this diplomatic approach becomes more
intelligible. We argue that it constituted a deliberate judicial strategy on the
part of the Court to try to limit negative reactions from Belize and Trinidad
and Tobago, and similarly from other CARICOM Members. This strategy
was needed because, since its filing in 2013, the case received a great deal of
attention in the region, as many considered this case to fall beyond the
Court’s formally delegated competences. Since the beginning of its
operations, Trinidad and Tobago, Jamaica, and other CARICOM States have
been very critical of the CCJ. These States have refused to ratify the Court’s
Appellate Jurisdiction, alleging the lack of quality and impartiality of the
judges. Thus, a decision concerning a very contentious issue for Caribbean
societies, such as LGBTQI rights, had the potential of triggering quite an
extreme backlash, such as the two countries withdrawing from the Court’s
jurisdiction.

Seen in retrospect, the legal diplomacy strategy helped the Court to overcome
this potential backlash, and even set in motion other positive developments in
Belize. Coincidentally or not, almost at the same time as the CCJ’s decision in
the Tomlinson case, in the landmark decision Orozco v Attorney General of
Belize, the Supreme Court of Belize determined that Section 53 of the
Criminal Code of Belize, which criminalised same-sex sexual activity
between two consenting male adults in private, was unconstitutional.!3¢

In 2018, another case related to LGBTQI issues was brought before the CCJ,
this time in its Appellate Jurisdiction and lodged against Guyana. This case
concerned the arrest and subsequent charging by a national court in Guyana
of four transgender persons for wearing women’s clothing in public, a
conduct criminalised by the Guyanese Summary Jurisdiction (Offences)
Act.!37 In this decision, the CCJ abandoned the legal diplomacy approach
adopted in Tomlinson and declared the aforementioned law to be in violation
of the Guyanese constitution. The CCJ also reviewed the extent to which the
colonial ‘savings clause’ in the constitutions of the Commonwealth
Caribbean countries can limit the Court’s powers to exercise judicial review,
thus presenting itself as the main authoritative actor in the enforcement of
contested rights in the region.

When called upon to rule in politically sensitive cases, the CCJ has often
deployed a number of judicial resilience methods in order to curtail the
potential pathways of resistance to the Court. Among these methods, the
Court often tended toward the adoption of comparative legal analysis and
legal diplomacy. We have also shown that the Court has been proactive in
deploying extrajudicial techniques such as outreach activities and monitoring
of compliance with its rulings. Although it remains to be seen whether the
CCJ will succeed in becoming an authoritative voice in the protection and

136 Belize Supreme Court, Orozco v The Attorney General of Belize, Claim No 668 of 2010
(2016). 37 McEvans and Others v The Attorney General of Guyana [2018] CCJ 30 (AJ).
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enforcement of fundamental rights in the Caribbean, for now, we find that the
deployment of a variety of resilience techniques has allowed the Court to rather
calmly navigate around various sensitive legal question without triggering harsh
backlash from the Member States.

V. CONCLUSION

International courts have arguably undertaken a crucial role as defenders of the
international liberal order in the face of its adversaries. However, when it comes
to more immediate reactions to politically divisive conflicts, these institutions
find themselves in a very difficult situation. On the one hand, they are
increasingly called upon to address legal questions on controversial matters
that divide societies. On the other hand, they face a serious risk of backlash if
they scrutinise or challenge their Member States in these situations.
International courts must therefore strike a balance between the resilience of
their regional constitutional regimes and the enforcement of their basic
underlying values. We have argued that the deployment of a variety of
resilience techniques may assist international courts in this complex task.

After elaborating the general framework of resilience techniques available to
international courts, our analysis focused on case studies from two regional
courts, the CJEU and the CCJ. Both courts have deployed the judicial
technique of legal diplomacy, making important progress in interpreting
regional law in cases with a low risk of non-implementation. Moreover, they
have pronounced on matters of principle, but without condemning Member
States for specific violations. As an additional tool, the CCJ has practised
comparative legal reasoning with other well-established national and
international courts in order to vest its own decisions with the legitimacy of
other judicial institutions.

The important difference between the European and Caribbean courts is in the
deployment of extrajudicial techniques. Partly due to its institutional context
and more fragile authority, the CCJ has relied extensively on support from
compliance constituencies and governments. In contrast, the CJEU has
remained almost entirely within the realm of judicial techniques. It has been
extremely prudent, developing its jurisprudence on judicial independence
gradually, and focusing on narrower aspects of EU law, leaving broader
pronunciations on the rule of law to the EU’s political organs. This approach,
described by its President as ‘stone-by-stone’, has allowed the Court to remain
in line with the emergent political consensus on denouncing the attacks on the
judiciary in Poland.

The analysis of the selected case studies shows that the judicial technique of
narrow framing of the scope of the courts’ decisions, which positions them as
questions of individual violations rather than questions of systemic backsliding,
has helped to avoid or mitigate resistance. The judicial resilience techniques
appear crucial in the pre-emption stage. In order to prevent the escalation of
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resistance into a backlash, which might draw the overall legitimacy and even
existence of the institution into question, international courts employ
extrajudicial techniques by reaching out to political institutions at the
regional level or transnational professional communities to garner support for
the implementation of their rulings. Some courts, such as the CJEU, have a
long-standing policy of limiting any extrajudicial engagements in order to
appear neutral as an institution. However, if international courts want to
avoid marginalisation, the use of extrajudicial techniques to gain the support
of compliance constituencies appears to be crucial.

A final word on the broader role of international courts in times of crisis for
the international liberal order is necessary. The current global political
landscape is an existential challenge to the liberal world order, and with it the
legitimation and empowerment of international organisations (including
international courts). This makes their role in securing the constitutional
structure of their systems increasingly important, but also increasingly
challenging. Bold and direct intervention on the part of international courts is
not always recommended, as the risk of backlash, like in the case of the SADC
Tribunal, is too high. At the same time, international courts cannot avoid the
elephant in the room and take refuge in simply ruling upon technical matters.
Something needs to be done. The key question is how and when. In our
view, the deployment of resilience techniques provides the answer to this
question, especially if viewed in the light of the fact that international courts
have different time horizons from politics. Crucially, by playing off the
shorter time horizons of politics, international courts may slowly build legal
doctrines to consolidate their power and authority without provoking any
immediate political backlash.
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