26-7), which will realise articles 11, 12, 13, and 14. Further-
more, the Cultural Impact Assessment project for the Biratori
Dam construction, which is funded by the national government
and developed in the town of Biratori, can be considered as the
realisation of articles 28, 29, 31, and 32 (Nakamura 2013).

Some slow progress has been seen in implementing new
Ainu policies since the ratification of UNDRIP in 2007.
Without constant pressures from activists, the government
might not have even ratified UNDRIP and the awareness among
the general public on Ainu issues would have been lower. In
regards to the Biratori Dam construction, Kaizawa correctly
states that tree planting would be more efficient for flood
control and more environmental-friendly than constructing a
dam. Furthermore, unlike the case-by-case policies and pro-
jects, the enactment of a new Ainu law will establish the strong
framework of the government’s responsibility (Uemura 2009).
Nevertheless, all of the above-mentioned policies and projects
can be realised without the enactment of a new Ainu law, and
some Ainu have benefited or will benefit from the policies.
Thus, the existing legal framework can make some progress for
indigenous rights. In addition, the Ainu do not need to have a
consensus.

The enactment of a new Ainu law is not the only way to
guarantee their indigenous rights. Certainly, a grey zone exists
between the realisation of indigenous rights and the enactment
of an indigenous law. In the post-war era, indigenous legal
issues have not been widely discussed and Japanese citizens
have also lacked a meaningful co-existence with such peoples
(Uemura 2009; Tsunemoto 2011). The government needs to
assume its responsibility to educate the general public and
promptly implement Ainu policies. Consequently, the policy
planners and the general public would benefit from making
constructive and practical suggestions, rather than to further
one-sided critiques.
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ABSTRACT. In order to explore further Japan’s Ainu policy, this reply
firstly outlines the differences in opinions that between Dr. Nakamura
and myself, and secondly addresses some of the main points of my
paper published in this journal. Dr. Nakamura takes into consideration
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domestic circumstances instead of international human rights law, while
I emphasise that Japan’s international obligations lies in its adherence
to international human rights law and that domestic law must conform
to international obligations for the Ainu. My paper chronologically
summarises Japan’s post-war Ainu policy and investigates who and
what has influenced this policy and the law.

Introduction

The Ainu have been suffering from discrimination and oppres-
sion under the Japanese legal system and policies toward them
from the late 19th century. This was clearly evident in the
1899 Hokkaido Former Aborigines Protection Act. It was not
until 1997 that the act was replaced by the New Ainu Law.
However, as of today the Ainu have no indigenous rights; rights
that should be protected under international human rights law.
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Japan’s Ainu policy is still totally dependent on the Japanese
government not the Ainu themselves.

The commentary on my papers, by Dr. Naohiro Nakamura
is a welcome chance for the international readers of Polar
Record to appreciate the problems concerning Japan’s Ainu
policy (Nakamura 2013). In order to explore those problems,
I respond to the commentary on my paper in Polar Record
by firstly outlining the differences in opinions we have, and
secondly further addressing some of the main points of my
paper (Maruyama 2013).

Differences in opinion

There are three main differences in our arguments. First
of all, Dr. Nakamura attempts to take into consideration
domestic circumstances and compliance with the annex of the
UN Declaration on the Rights of Indigenous Peoples (UNDRIP)
to account for Japan’s passivity in protecting and promoting
Ainu indigenous rights, while I place highest priority on the
observance of international human rights law including the
International Covenant on Civil and Political Rights (ICCPR)
for the Ainu. Given that Japan has ratified ICCPR, its do-
mestic regulations must conform to its international obligation,
particularly regarding Ainu issue. In principle, human rights
should be applied to all nation-states, however different are the
regimes (UN Declaration of Human Rights article 2). Further,
other researchers also defend Japan’s Ainu policy, as shown
by the final report of the Advisory Council for Future Ainu
Policy (2009) as well as the final report of Utari Taisaku no
Arikata ni Kansuru Yushikisha Kondankai [High-Level Panel
of Experts on Ainu Policy, 1996]. They totally dismiss the
status of the ICCPR which requires all parties, including Japan,
to observe it as a legally binding document. As a member of
the international community Japan must observe UNDRIP in
addition to international human rights law including ICCPR.
This will follow firstly by taking up Article 1 of the UNDRIP:

Indigenous peoples have the right to the full enjoyment,

as a collective or as individuals, of all human rights and

fundamental freedoms as recognized in the Charter of the

United Nations, the Universal Declaration of Human Rights

and international human rights law.

In addition, he frequently uses the term ‘ratification’ with
reference to UNDRIP but it is not a binding document and
hence ‘ratification’, which is a legal process for international
commitment, is not applicable to it.

Second, Dr. Nakamura argues that the Japanese Govern-
ment is searching for the foundation of new Ainu policies in
the existing legal frameworks and trying to guarantee some
elements of indigenous rights, while I believe legislation based
on international human rights law should be omnipotent. In
general, policy should be made based on law because Japan
is a nation-state under the rule of law. In other words, law
normally precedes policy in Japan. Historically, as Kayano
(1994) mentions, ‘it was the modern Japanese state that, from
the Meiji era on, usurped our (Ainu) land, destroyed our culture,
and deprived us of our language under the euphemism of
assimilation’. The Japanese government was responsible for
making the policies toward the Ainu based on the legal system
including the reprehensible act of 1899 that resulted in enorm-
ous Ainu suffering. Further, at present Japan’s policy of modern
development including dam construction does not guarantee
indigenous right to free, prior and informed consent (FPIC)
recognised by intergovernmental organisations, international
bodies, conventions and international human rights law. As a
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result, the Nibutani Dam and Biratori Dam projects in the heart
of Ainu culture continue to destroy Ainu culture and natural
resources for the Ainu. With this in mind, it can be argued
that Japan should finally emancipate the Ainu from their state
where they have no indigenous rights under the New Ainu
Law by newly legislated domestic law based on legally binding
international human rights law.

Third, regarding determination of policy for the Ainu,
Dr. Nakamura seems to lean heavily toward ethnic Japan-
ese, including the authorities, as mentioned at the end of his
commentary that policy planners and the general public (who
are thought to be ethnic Japanese) would benefit from making
constructive and practical suggestions. I, on the other hand,
stress that preference be given to the ordinary Ainu, who have
been suffering from discrimination and oppression under the Ja-
panese legal system and policies. The 1997 court’s decision on
the Nibutani Dam Case (1997), namely that Japan should have
taken into maximum consideration Ainu culture but, instead,
wrongfully disregarded Ainu’s right to culture in the case of the
authorisation to build the dam, is the greatest testament to this.
The decision was concluded with the acceptance of both the
Ainu plaintiffs and the defendants that included the government.
The first priority for legislation and policy making regarding
the Ainu, therefore, should be placed on the original draft of
the New Ainu Law, which begins with an appeal for official
recognition of Ainu’s indigenousness, respect for their ethnic
pride and protection of their collective rights in the preamble
and moreover which was unanimously adopted by the Ainu
Association of Hokkaido in 1984, as outlined in my paper.
However, the original draft has been neglected by the authorities
and researchers in Japan.

Main points of my paper

Firstly, it shed light on the two symbolic domestic laws: the
Hokkaido Former Aborigines Protection Act of 1899 and the
New Ainu Law of 1997. One was a symbol of the assimilation
policy and was part of Japan’s colonisation of Hokkaido, a place
where the Ainu lived long before Japanese settlers. The other,
which came into effect instead of a much better option, aims
at promoting Ainu culture and disseminating information about
it without including such a basic tenet as recognising Ainu’s
right to culture. It explicitly infringes Article 27 of ICCPR
that legally binds the parties, including Japan, to protect this
right. However, my paper did not directly refer to ICCPR
regarding discussions of the New Ainu Law, because I wanted
to investigate who and what has influenced Ainu policy and the
law as mentioned at the end of the abstract of my paper.
Instead, it described how large is the gap between Ainu
claims for indigenous rights and the intentions of the authorities
concerned with the New Ainu Law, including the High-Level
Panel of Experts on Ainu Policy and the Japanese Society of
Cultural Anthropology. In other words, it can be said that
the above-mentioned authorities, who were subsequently joined
by the Advisory Council for Future Ainu Policy, and are led
by ethnic Japanese, have been the driving influence on Ainu
policy and the law. By contrast, Doudou Diene, UN special
rapporteur, reports on the New Ainu Law on behalf of the Ainu
that they want to see included in this law the recognition of their
status as indigenous peoples, the promotion of their indigenous
rights in conformity with international human rights law and
to fight against the discrimination they face (Diene 2006: 13—
14). Unfortunately his reports have never been realised. The
Sapporo District Court specifically stated in the Nibutani Dam


https://doi.org/10.1017/S0032247413000430

case in 1997 that the Ainu have the right to enjoy their culture
and that they are also indigenous to Hokkaido. However, the
subsequent decisions based on petitions presented by the Ainu
plaintiffs were made without referring to recent international
developments in indigenous rights in the field of human rights
nor by building on the jurisprudence of the Nibutani Dam
decision. In this respect, the courts are among the authorities
concerned that have influenced and will continue to influence
Ainu policy and the law.

Secondly, the paper drew attention to Japan’s reluctance
to recognise the Ainu as indigenous people and to vote for
UNDRIP in terms of a trend in the international community
that centres on the UN. Some evidence for this was given in the
paper:

It was not until June 2008 that the Japanese government

accepted the unanimous resolution to designate the Ainu an

indigenous people in the northern part of Japan in particular

Hokkaido by both Houses of the Diet in the wake of UN-

DRIP. Before the resolution, the government had asserted

that the collective rights stipulated in UNDRIP could not be

recognised within Japan because of the individualism-based
constitution. Even after the adoption of the resolution,
the government hesitated to make a decision as to whether
or not the term ‘indigenous peoples’ used in the Diet is
synonymous with ‘indigenous peoples’ under UNDRIP.
In fact, the final report of the Advisory Council for Future Ainu
Policy, which drew up a blueprint for the future Ainu policy
of the Japanese government, continues referring to ‘Ainu no
hitobito’ [Ainu individuals], rather than ‘Ainu minzoku’ [the
Ainu people]. This wording is consistent with the fact that the
final report avoids a discussion about the indigenous rights of
the Ainu based on international human rights law.

To conclude, Japan’s international obligation lies in its
adherence to international human rights law including ICCPR,
and domestic law must conform to international obligations.
Otherwise Japan fails to comply with obligations that it com-
mits to without reservation. The Constitution of Japan declares
in its preamble, ‘We desire to occupy an honored place in
an international society striving for the preservation of peace,
and the banishment of tyranny and slavery, oppression and
intolerance for all time from the earth. We recognise that
all peoples of the world have the right to live in peace, free
from fear and want’. Further article 98 (2) of the Constitution
of Japan states that treaties concluded by Japan based on the
established laws of nations shall be faithfully observed. That
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is why I concluded my paper in Polar Record by asking for
the implementation of the two recommendations in relation to
international human rights law including ICCPR.

Conclusion

Progress has been made in human rights through the estab-
lishment of international declarations, conventions and treaties
in the international community. However, the Japanese gov-
ernment has often been blind to those instruments and con-
sequently has adopted its Ainu policy with only the domestic
context in mind. As a result, there are major discrepancies
between Ainu policy based on the New Ainu Law and inter-
national human rights law and moreover article 98 (2) of the
Constitution. The Japanese government, which inflicted agony
on the Ainu through its colonist past, is required to correct these
discrepancies for the Ainu, as Japan is a nation-state under the
rule of law in the international community.
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Sources

None of the logbooks or officers’ journals of the 1819-1821
Russian Antarctic expedition, commanded by Junior Captain
Faddei Faddeyevich Bellingshausen, have yet been found. The
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discovery of Peter I Island was recorded in two reports from
the commander, on Sheet 13 of a 15-sheet track chart of the
expedition which he prepared during the voyage home (Belov
1963: 32), in his subsequent book (Bellinsgauzen 1831), and in
narratives penned by four other eye-witnesses.

Discovery

Peter I Island was sighted by the Imperial Russian Navy at 3
p.m. on 21 January 1821. It was the first ever discovery of
land to the south of the Antarctic Circle. The local time of
day is reliable, because a noon observation had recently been
taken on HIMS Vostok, Bellingshausen’s ship. The date is
also certain, but curious in several respects. The expedition
had re-entered the western hemisphere more than a month
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