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ABSTRACT

Democratic institutions, ranging from constitutional provisions and electoral rules
to judiciaries, have been important in improving the rights of citizens across the
world. If institutions matter for human rights, then it stands to reason that institu-
tions built specifically to protect human rights, like the human rights ombudsman,
should matter too. Using a comparative case study approach, this article examines
the effect of the human rights ombudsman at the regional level on several human
rights measures in Latin America between 1982 and 2011. The results suggest that
the presence of an ombudsman, and some of its design features, have had effects
on some social and economic rights, in keeping with the broad mandate given to

this office.

hether the focus is on the role of constitutional provisions (Keith 2002,
2011), judiciaries (Powell and Staton 2009), or electoral rules (Cingranelli
and Filippov 2010), institutions have been important in improving living condi-
tions for citizens across the world (Lake and Baum 2001; Przeworski and Alvarez
2000). States have continued to build domestic institutions to promote human
rights norms, often with the support of international organizations (Gonzélez Volio
2003; Reif 2004). Included among those institutions is the human rights ombuds-
man, an agency with accountability and an expanded human rights mandate that
includes economic and social rights. If democratic institutions matter for human
rights, then ideally, institutions built to improve human rights should also matter.
Studies of the human rights ombudsman highlight either the importance of
these agencies (Escobar 2011; Gonzédlez Volio 2003; Hill 2002) or their relevance
(or lack thereof) in the context of specific case studies (Dodson 2006; Jackson et al.
1999). Some studies have highlighted instances in which the ombudsman had sig-
nificant positive impact on human rights protections, minority rights, and access to
government services (Hill 2002; Pegram 2008). Yet others have dismissed the
agency as an effort to appease critics of new or consolidating democracies without
providing effective oversight (Finkel 2012; Ungar 2002).
This study sheds light on the ombudsman’s contributions to human rights,
including physical integrity rights and social and economic rights, by conducting the
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first time-serial study of this agency in Latin America from 1982 to 2011. This study
proceeds first by addressing the literature on democratic institutions and human rights
protections. It presents a rationale for including the human rights ombudsman that
focuses on some of the key, but often overlooked, strengths of this office. These insights
lead to an analysis and discussion of trends across 16 Latin American countries.

INSTITUTIONS AND
HuMmaN RIGHTS

It is widely believed that democratic governments are less likely to repress their cit-
izens than authoritarian regimes (Bueno de Mesquita et al. 2005; Keith 2002; Cin-
granelli and Filippov 2010; Fariss 2014). In part, the strength of democratic gover-
nance lies in its ability to build institutions that make those commitments credible,
whether they are enshrined in constitutions or in laws (Keith 2002, 2011; Keith et
al. 2009; Powell and Staton 2009). Institutions made these norms culturally legiti-
mate and embedded them in society (Hafner-Burton and Ron 2007; Fariss 2014).
Whether it is a function of political calculations made by elected officials (Cin-
granelli and Filippov 2010) or the judicial branch (Powell and Staton 2009), state
actors have incentives to actively support human rights norms (Lebovic and Voeten
2009) or face repercussions from the electorate, organized interests at home, or the
international community.

Although most of the literature on human rights protections has focused almost
exclusively on the protection of personal integrity rights, human rights norms are
multidimensional and extend outward to social and economic rights (e.g., the Uni-
versal Declaration of Human Rights, 1948, and the UN’s International Covenant
on Economic, Social, and Cultural Rights, ICESR). So although we have a broad
literature that speaks eloquently to the protection of personal integrity rights, these
are merely the tip of the conceptual iceberg. Indeed, recent scholarly attention to
this broader range of human rights has resulted in several key observations, includ-
ing the influence of international treaties on reshaping domestic agendas (see Sim-
mons 2009).

The definition and diffusion of human rights norms is often conducted
through networks that include international actors and treaties in concert with
domestic actors and institutions (see, e.g., Keith 2002; Simmons 2009). Here, a
growing body of literature suggests that understanding the ability and willingness of
domestic institutions to carry out policy matters for a range of outcomes (Huber
and Shipan 2002; Taylor and Buranelli 2007; Wood and Waterman 1993). If, in
fact, the rapid adoption of the human rights ombudsman across the world is a tan-
gible manifestation of state commitment to international human rights norms (Koo
and Ramirez 2009; Renshaw 2012), then it stands to reason that this institution
should matter for human rights protections.

Since so few works have attempted to conduct cross-national studies of the
ombudsman’s office (see Reif 2004 and Uggla 2004 for notable exceptions), a basic
definition is in order. The ombudsman is a public sector institution that operates as
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Table 1. Human Rights Ombudsmen Across Latin America

Year

Name Adopted  Offices
Argentina Defensoria del Pueblo de la Nacién de Argentina 1993 22
Brazil Procuradoria Federal dos Direitos de Cidadio 1995 NA
Bolivia Defensoria del Pueblo del Estado Plurinacional de

Bolivia 1994 16
Colombia Defensoria del Pueblo de la Republica de Colombia 1991 38
Costa Rica  Defensoria de los Habitantes de la Reptblica de

Costa Rica 1992 NA
Ecuador Defensoria del Pueblo de la Republica de Ecuador 1998 39
El Salvador  Procuraduria para la Defensa de los Derechos Humanos

de la Republica de El Salvador 1991 18
Guatemala  Procuraduria de los Derechos Humanos de la Republica

de Guatemala 1985 37
Honduras Comisién Nacional de los Derechos Humanos de la

Republica de Honduras 1992 8
Mexico Comisién Nacional de Derechos Humanos de México 1992 17
Nicaragua Procuraduria para la Defensa de los Derechos Humanos

de la Republica de Nicaragua 1995 9
Panama Defensorfa del Pueblo de la Republica de Panama 1997 10
Paraguay Defensoria del Pueblo de la Reptblica del Paraguay 2001 14
Peru Defensoria del Pueblo de la Republica del Peru 1993 28
Uruguay Institucién Nacional de Derechos Humanos y

Defensoria del Pueblo de Uruguay 2008 NA
Venezuela  Defensoria del Pueblo de la Republica Bolivariana

de Venezuela 1999 33

a public advocate (Escobar 2011; Reif 2004, 1). To qualify as a true ombudsman,
it must be permanent; that is, it must not exist as a committee or commission that
serves at the pleasure of any individual or group (Gonzilez Volio 2003; Reif 2004).
It is also required that the ombudsman, acting as a parliamentary delegate, provide
an annual public accounting of its work, including recommendations, to Congress
and the public (Gonzélez Volio 2003; Reif 2004). In keeping with these features,
the Federacién Iberoamericana del Ombudsman (FIO) and the Inter-American
Institute of Human Rights (IIDH) both agree that nearly every country in the
region, except Chile and the Dominican Republic, has an ombudsman in place
today (see table 1).

Although there are several types of ombudsmen, the human rights ombudsman
is characterized by its multiple mandates: government accountability and protector
of human rights. The human rights mandate is defined by United Nations treaties
and regional covenants and encompasses multiple “generations” of rights. Such a
robust definition of human rights validates the importance of these institutions in
protecting those rights (Gonzélez Volio 2003).
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THE HuMAN RiIGHTS OMBUDSMAN:
A RELEVANT PLAYER BY DESIGN

If we think of the ombudsman as a cog in a larger machine that includes diverse
actors, then the ombudsman’s potential impact is easier to comprehend. Taylor and
Buranelli (2007) refer to this interconnected set of institutions as a “web of account-
ability” through which the outcome, accountability, is a function of a multistage
process that includes myriad actors conducting oversight, investigation, and sanc-
tions. These stages are, of course, likely to draw out different actors from their
respective accountability agencies to carry out the task at hand (see Hill 2002).

The ombudsman is one of many agencies that perform oversight functions.
However, the ombudsman is unique in that it is mandated to maintain close ties to
the public. For instance, ombudsmen are required to provide an array of citizen out-
reach programs, from human rights training sessions to conferences and festivals.
The region’s ombudsmen have adopted informal mechanisms through which they
gather citizen complaints and input via electronic submission, in writing, by phone,
or through oral communication. The emphasis on citizen outreach has led to a rapid
decentralization of these offices, even in relatively small, unitary states, through the
creation of myriad local and provincial offices, as well as temporary mobile units
(Gonzdlez Volio 2003). Unlike other agencies that are also capable of recording
public complaints, the ombudsman is required to maintain an open dialogue with
the public (and government agencies). It is therefore one of the most democratic
and accessible of government institutions.

The ombudsman also fulfills a general mandate to enhance public sector
accountability through the collection of complaints and investigative efforts
(Gonzdlez Volio 2003). As part of their accountability mandate, ombudsmen are
charged with ensuring access to government services (including water, food, and
housing), equal treatment for all citizens by the state (regardless of sex, creed, race,
etc.), and access to information. Investigations frequently trigger sanctions by other
government institutions or result in rule changes, especially with respect to govern-
ment services.

Although it lacks sanctioning power, the ombudsman can prove effective in
promoting social and economic rights in three ways. By acting as a public advocate,
it can sound the alarm and “shame” government officials into providing accounta-
bility. For instance, high compliance rates for the Bolivian Ombudsman (Defensoria
del Pueblo) have been attributed to the practice of publishing the names of noncom-
pliant individuals and government agencies in its yearly reports and in the national
media (Pegram 2011). In this respect, the ombudsman functions in a manner much
like the media, the “fourth estate,” because of its close links to the public and its
ability to shame actors in any branch of government.

The second way the agency can promote rights is to alter the status quo through
its involvement in the legislative process. There are myriad examples in which the
defensoria has provided legal analysis, drafted legislation, or vetted policies for their
ability to improve human rights provision or stay in compliance with international
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human rights covenants (Pegram 2011; Reif 2004). Here, ombudsmen serve as
expert advisers to the region’s legislative bodies, often working with multiple agen-
cies to coordinate the creation of new legal mechanisms or remedies. The high levels
of salience and technical expertise stored in the human rights ombudsman’s office
make it a relevant player even without the need to employ sanctioning mechanisms.

Furthermore, this agency is empowered by international norms and domestic
law to use alternative dispute resolution mechanisms (ADR), including negotiation
and mediation (see Gonzélez Volio 2003; Reif 2004). ADR mechanisms may prove
more effective where the legal system is viewed as corrupt, costly, or time-insensi-
tive. Even where the outcomes are less than ideal, citizen participation in a mediated
solution, for instance, allows all players to “buy into” the process and increases the
likelihood that the result is seen as legitimate. ADR remedies can alter standard
operating procedure for government actors and encourage the rule of law, especially
with respect to human rights, because public servants and agencies could be singled
out and required to make amends through mediated or negotiated agreements.

At best, the human rights ombudsman is a clear manifestation of commitment
to human rights norms; at worst, the office is an empty signal meant to appease
domestic or international audiences (Ungar 2002). But how does this agency con-
tribute to human rights? Although examples of effective ombudsmen exist (Hill
2002; Pegram 2008), we know relatively little about the office’s impact on human
rights over time in Latin America.

EXPECTATIONS

This study begins by suggesting that the presence of an ombudsman can have tan-
gible and beneficial effects on human rights, including physical integrity and access
to food, housing, education, healthcare, and decent work. The creation of this office
is a powerful signal from the state. The state stakes a claim in favor of a broadly
defined view of human rights and sends a cue to its domestic audience. It also sends
a strong cue to a large international audience, including international nongovern-
mental or intergovernmental organizations (NGOs and IGOs), that it places a value
on human rights. Therefore, this study proposes the following hypothesis:

H1. The presence of the human rights ombudsman will improve the protection of
human rights.

Since the relationship between human rights provisions and the creation of
human rights ombudsmen is potentially endogenous, the sample employed here
includes observations before and after the adoption of these offices. Furthermore,
this study includes the few cases of Latin American countries that did not adopt an
ombudsman during this time period (i.e., Chile, the Dominican Republic, and
Uruguay).

It is equally plausible that these agencies serve as cheap signals (see Ungar
2002). So the creation of the office may not be sufficient to have an impact on

https://doi.org/10.1111/j.1548-2456.2016.00297.x Published online by Cambridge University Press


https://doi.org/10.1111/j.1548-2456.2016.00297.x

MORENO: THE HUMAN RIGHTS OMBUDSMAN 103

human rights protections. Beyond their mere presence, ombudsmen could be
expected to carry greater weight and carry out their mandates more effectively if they
had the capacity to act independently of the executive (Pegram 2011). Like other
government agencies, ombudsmen are appointed, dismissed, and funded by rules
that normally involve elected officials (presidents and members of parliament).
Kings and chief executives created the first ombudsmen, yet so much of the litera-
ture has focused on the ability of this agency to function independently of the exec-
utive branch (see Hill 2002; Reif 2004). Today, elected officials act as immediate
principals to the ombudsman by virtue of their ability to appoint, dismiss, and fund.
So it stands to reason that the rules governing appointment, tenure, and budgets,
while not exhaustive, provide the raw potential for these offices to act independently
and effectively (Dull and Roberts 2009; McCarty 2004).

The power to appoint, for instance, varies from case to case and over time. In
some cases, states have opted for processes that are controlled exclusively by one or
both legislative branches to draw up a short list of candidates and elect an ombuds-
man. At the other end of the spectrum, citizen participation, through legal guilds or
organized interest groups, and involvement by other unelected agencies has become
increasingly common across the region. Some observers have noted that appoint-
ment processes that are executive-dominant or include the smallest number of play-
ers produce appointees that are unlikely to challenge the status quo or the sitting
government (Uggla 2004; Hill 2002).

While the manner of appointment matters, it is also necessary to consider
whether the terms of office overlap with those of the elected officials who control
appointment. When terms overlap perfectly, there are incentives to prevent
appointees from acting too independently or conducting their inquiries in such a
way that might embarrass those who oversee them. Since elected officials are likely
to be held accountable when service provision goes awry, as with food shortages or
lack of public housing, politicians may seck to manipulate the selection process to
ensure the appointment of a weak or complaint ombudsman.

Control over the budget is another factor that can determine independence.
Uggla (2004) suggests that executive control over the budget makes the ombudsman
beholden to a single authority and may weaken the office’s ability to act independ-
ently. Whether the ombudsman’s effort is to investigate or shed light on govern-
ment abuses or to expose inept service provision, executives and their partisans could
seek ways to ensure that they are not publicly called to account for any failings of
the administration. So while the ombudsman should be nonpartisan, its accounta-
bility and human rights mandates can put it at odds with the sitting government.
Case studies of ombudsmen in the region have highlighted multiple instances where
active ombudsmen took their mandates to heart, only to face subsequent repercus-
sions from presidents and governing parties that either shortened their terms,
appointed meeker replacements, or used their authority to cut their budgets (see
Dodson 2006; Finkel 2012). With this in mind, hypothesis 2 states the following:
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H2. Ombudsmen that are formally independent of the executive will improve the
protection of human rights.

While the level of independence given to these agencies should matter for their
ability to advocate for the protection of human rights, this hypothesis presents an
opportunity to address the potential selection effects involved here. After all, the
ombudsman exists thanks to the work of elected officials who created the agency.
To suggest that the ombudsman is affected by the political calculations of other
actors is hardly surprising. However, it is important to keep in mind that elected
officials can tinker with the rules guiding the agency’s independence (selection,
tenure, or funding) if they deem it a threat. Several of the case studies of ombuds-
men in the region have noted the tendency to rein in the ombudsman after periods
of vocal criticism (Finkel 2012). What is more, there are many sound reasons to
expect that the adoption of ombudsmen, and particularly independent ombudsmen,
is not a random occurrence (see Simmons 2009; Ginsburg and Moustafa 2008).

Factors rooted in the democratic nature of the state are important to the design
and function of these agencies. For instance, democracies should be better able to
respond to public demands for economic and social needs than their authoritarian
counterparts (see Keith 2002; Davenport 1995; Leblang et al. 1999). Moreover, the
literature on delegation suggests that divided government (in which the executive
and legislative branches are not controlled by a single party) creates strong incentives
for elected officials to build strong oversight in the judiciary (Larkin 1998; Tsebelis
1995) and bureaucratic agencies (Baron and Ferejohn 1989; Huber and Shipan
2002). Elected officials have some incentives to keep other actors in check, like the
executive. What is more, as the number of political actors increases, elected officials
face a coordination dilemma that effectively prevents them from colluding to
weaken oversight agencies and results in more independent actors (Andrews and
Montinola 2004). This prompts hypothesis 3.

H3. When the executive (president) lacks control of Congress, the ombudsman will
be more independent and will, ultimately, improve the protection of human rights.

Thus, we would expect that the ombudsman’s effect on human rights is a func-
tion of the system that produces the agency, specifically the elected officials that
appoint and fund it. This hypothesis addresses potential selection effects in the
dataset, since the countries that adopt the ombudsman and empower it are pre-
sumed to do so nonrandomly (see Greene 2008).

Previous studies point to several other political factors that must be accounted
for, including the presence of NGOs, which are expressions of social accountability
and are likely to serve as advocates for social and economic demands (Schofer and
Longhofer 2010). Across the Americas, where experience with democracy is decades
old, we could expect NGOs to serve as vocal promoters of human rights norms for
diverse societies. They are capable of influencing the political system as well as draw-
ing attention to existing problems in ways much like those of the ombudsman.
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Since executives have extraordinary clout in the region’s presidential systems, it
stands to reason that they could affect social and economic rights. Here, presidents
with leftist ideological leanings could expect to have greater interest in human
rights, broadly defined, including social and economic issues. After all, the region’s
history has been marked with many examples of populist, left-leaning presidents
who sought to circumvent other institutions to improve economic and social con-
ditions. One need only look to figures like Hugo Chdvez, Evo Morales, and Luiz
Indcio Lula da Silva to see the impetus of leftists to address these issues.

Previous studies have also cited the importance of strong or “good” economic
performance for improvements in social and economic rights (Simmons 2009).
Social and political tensions related to scarcity are likely to result in threats to basic
human rights, including access to food, housing, healthcare, and decent work. Sim-
ilarly, previous studies have pointed to the necessity of accounting for internal con-
flicts, as their presence is often followed by repressive state policies and, as a result,
violations to personal integrity (see Small and Singer 1982).

A REGIONAL TEST

Armed with a broad definition that spans three generations of human rights norms,
the human rights ombudsman is poised to have a significant long-term effect on cit-
izen well-being. This section explores whether the presence, formal independence,
and outreach efforts of this agency have had measurable impacts on several different
measures of human rights.

Personal Integrity Rights

To capture the diverse set of human rights concerns in the ombudsman’s mandate,
this analysis employs two datasets. The first captures threats to personal integrity
(Keith 2002): the Political Terror Scale (PTS). Although PTS provides information
on a narrow set of human rights violations (political imprisonment, torture, and
killings or disappearances), it encompasses some of the most egregious abuses to
physical security. The Political Terror Scale compiles yearly reports measuring
adherence to physical integrity rights norms across the world using a five-point scale,
with higher values indicating the highest likelihood of threat to an individual’s per-
sonal integrity.! The data used to create the PTS index come from yearly reports
from Amnesty International and the U.S. State Department country reports on
human rights practices.
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Social and Economic Rights

To capture the diverse set of human rights concerns in the ombudsman’s mandate,
this study employs a relatively new dataset provided by the Social and Economic
Rights Empowerment Initiative: the SERF index (Fukuda-Parr et al. 2009). SERF
measures rely on survey-based data by national and international bodies to gauge the
performance of nation-states in fulfilling economic and social rights obligations set
out in Article 25 of the Universal Declaration of Human Rights. As such, the proj-
ect has produced both a composite index and five indicators to measure access to
health, education, food, decent work, and housing. Variables from the SERF project
reflect whether states are meeting their obligations for the progressive realization of
economic, social, and cultural rights, focusing on outcomes reflected in people’s
enjoyment of rights and adjusted for state capacity. They are consistent with the lan-
guage in the International Covenant of Economic, Social, and Cultural Rights
(IESCR).?> The data vary from 0 to 100 percent and are logged to address the pos-
sibility of heteroskedastic error.

Independent Variables

This study began by suggesting that the mere presence of the ombudsman should
have measurable effects on human rights. Therefore, a simple dichotomous measure
to indicate the existence of an ombudsman was incorporated. To be precise, the
agency must have been created by law and minimally staffed; that is, have an elected
or appointed ombudsman on the job. Data for this variable were obtained directly
from national constitutions in Latin America, a compendium of Constitutions of the
World (Maddex 2011), and yearly reports of the ombudsman across the region (e.g.,
Informes anuales de la defensoria del pueblo).

A second concern is the independence of the office. Here the focus was on three
dimensions to calculate a measure of independence: appointment, tenure, and fund-
ing. Independence was operationalized as an additive index, since there is no com-
pelling rationale to weight the component parts. Data regarding appointment,
tenure, and funding for Latin America’s ombudsmen were obtained primarily from
government publications from each country in this sample (e.g., the informes
anuales), national constitutions, and Constitutions of the World.

Appointment. The appointment process was coded 0—4, with 0 indicating that
appointment is controlled exclusively by elected politicians. A score of 1 indicates
that unelected agencies (like judicial branch representatives) and elected officials
coordinate to select the ombudsman; a score of 2 indicates that civil society actors
(including NGOs) and elected officials are involved in the selection process. When
unelected state actors or civil society actors act alone to select the ombudsman, cases
were given a score of 3 or 4, respectively.

Tenure. The second component comprises two measures. The first is a ratio
that compares the formal tenure of ombudsman to that of the actor(s) responsible
for appointing the ombudsman. The numerator consists of the formal term length
for ombudsman, and the denominator is the appointing actor’s term. Where two
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different state actors are involved, the shorter term was used. Where a life term or
civil society is involved, a maximum tenure of 20 is used. Here, the smallest term
length was used to calculate this ratio when more than one actor was involved.
Where the terms for both ombudsman and appointing actor(s) overlap, we would
see a ratio of 1, or the least potential for independence. Tenure ratios varied from 0
to 1.66.

An alternative measure of tenure, real (observed) tenure for ombudsmen, was
also created. In contrast to the tenure rules stipulated in constitutional or organic
laws, this variable refers to the actual observed tenure of each ombudsman across the
region. Observed terms for these offices have varied over time for a number of rea-
sons: early retirements, early dismissals, resignations, and delays in appointment.
Data for observed terms were obtained by reading through documents provided by
ombudsman’s offices across the region.? This variable hopes to capture volatility in
the agency due to outside pressure or other factors. Observed term lengths varied
from 1 to 12 years, with an average of 5.5 years.

Funding. Uggla (2004) notes aptly that funding decisions could place the
ombudsman at a serious disadvantage if the agency is beholden to the national
budget or a special budget, which is submitted by the government (executive) and
sent to the legislature for approval. In contrast, when funding decisions are made
first by the legislature, the agency is more likely to escape pressures from the execu-
tive branch (see Hill 1974; Uggla 2004). The domestic funding rule is a three-point
ordinal scale that ranges from least executive influence to greatest executive influ-
ence (2 = Congress proposes ombudsman budget; 1 = president proposes funding in
national budget; 0 = special budget proposed by the executive).

An additional variable, international donor, was included in the index to reflect
whether international funds were promised to the human rights ombudsman by
donor states or international IGOs or NGOs (e.g., the UN or UNICEF). Yearly
reports by the ombudsman identify whether international funding was promised for
any given year. This variable ranges from 0 to 1; a score of 1 suggests greater poten-
tial independence from the executive and domestic political actors.

Independence index. A single additive index that included appointment, tenure
ratio, domestic funding, and international funding was used to account for the
ombudsman’s formal independence. The resulting index has values that range from
a low of 0 to a high of 11, varying cross-sectionally and time-serially. As with the
constituent elements, higher scores indicate higher levels of independence for the
ombudsman. Lacking a strong theoretical rationale for weighting these elements, a
simple additive index was used here to illustrate the extent to which the ombudsman
is free of, primarily, executive control, and secondarily, political control.

The extant literature suggests several other factors to control for, including the
presence and depth of democracy. This study followed Keith’s 2002 example by
including the most relevant elements of Polity IV’s measures of democracy (see
Marshall and Jaggers 2002). As Keith (2002) notes, the main “moving parts” to
Polity IV’s composite measure are its executive measures (e.g., executive constraints,
executive recruitment, executive competition, and political competition). These
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measures capture a minimalist definition of democracy and its ability to place limits
on the executive. Since this study is concerned with the ability of elected officials to
hinder or strengthen the ability of an ombudsman to act on its human rights man-
date, these measures fit both the extant literature and the concerns presented here
about the ability of an independent agency to affect human rights.

Since NGOs are strong proponents of human rights norms across the world,
this study accounted for their presence over time. Here, a measure of the number of
NGOs was employed to gauge their presence and potential influence. This measure
relied on the Encyclopedia of Associations: International Organizations (Gale Research
Co. 2010), which captures approximately 32,000 voluntary organizations across the
world (Longhofer and Schofer 2010). The counts produced by Longhofer and
Schofer were corroborated by data from learned societies, NGOs, and nonprofit
organizations. Since NGOs are typically viewed as independent of the state and an
expression of organized civil society, this measure was also a proxy for agents of
social accountability. The number of NGOs ranges from 143 to 1,643 and is logged
to reduce the skew in this variable.

Since the executive looms large across the Americas, it is also important to
account for presidential ideology. This study employed a measure of executive ide-
ology derived from the Database of Political Indicators (Beck et al. 2001). This vari-
able (EXECRL) measured the propensity of the executive (whether democratic or
autocratic) to favor left-leaning policies. For this analysis, the variable was changed
to a dichotomous measure, with 1 reflecting left-leaning ideologies of incumbent
executives (leftist executive) and 0 indicating all others.

Resource endowment factors, like GDP per capita, are included as well. This
measure captures the possibility that the protection of human rights is a function of
a country’s economic development; it is a staple of studies on human rights. Since
it is a per capita figure, it also captures the size of the country. To reduce the possi-
bility of heteroskedastic error, the natural log of this variable was used in this study.
Data were obtained from the World Bank’s World Development Indicators (World
Bank 2014).

In addition, this study included measures to reflect the level of conflict in soci-
ety. Small and Singer’s measures from the Correlates of War project (1982) were
employed here to account for the presence of civil or international conflict. While
this measure of conflict is consistent with the literature, it is also the case that both
militarized interstate and intrastate disputes were relatively rare during the period
examined here. Nevertheless, accounting for border skirmishes and internal conflicts
ensures that the findings continue to speak to a voluminous literature on personal
integrity violations (Davenport 1995; Keith 2002).

This study also employed two measures of presidential control over Congress
to address the potential effects of sample selection bias. The first is a measure of the
number of (effective) parties in the lower house. Specifically, the effective number
of parties captures the number of parties with seats in the lower house, weighted by
their size (see Bormann and Golder 2013). Second, to capture the effect of divided
government, this study employed the ALLHOUSE variable from the Database of
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Table 2. The Human Rights Ombudsman and Physical Integrity Rights

Physical Physical Physical Two-stage
Integrity 1*  Integrity 2*  Integrity 3 Model®
Ombudsman present -.20 — — —
(.34)
Lag 2.14 2.15 1.43 .64
(.22)%* (.34)** (.43)** (.09)***
Independence — -.06 — —
(.14)
Appointment — — -2.83 -23
(67) (.13)
Tenure ratio — — 2.52 —
(2.32)
Budgeting — — .70 —
(.83)
International donors — — -.28 —
(.82)
Executive constraints -17 -19 -1.8 -.05
(.15) (.27) (.40)** (.08)
Executive recruitment 25 73 2.39 .32
(.43) (.56) (.32)*** (.25)
Executive competition .09 .08 2.39 .09
(.53) (.59) (.32)%* (.19)
Political competition -.16 -.57 -1.19 -19
(.10) (.16) (.48)* (.08)*
NGOs .0007 .0004 .0005 .0001
(.0009) (.0008) (.001) (.0002)
Leftist president 21 -.07 2.45 -29
(.29) (.51) (.7 1) (.22)
GDP per capita —.44 .36 -1.11 -33
(.93) (1.47) (2.05) (.32)
Civil conflict 1.87 1.18 — 42
(45)*** (.84) (.26)
Cut 1 -2.34 -11.82 —
(2.97) (6.24)
Cut 2 .70 75 -7.32 —
(3.05) (5.01) (6.1)
Cur 3 3.94 4.12 -3.13 —
(3.09) (5.08) (6.3)
Cut 4 6.98 6.95 -1.68 —
(2.98) (5.08) (6.52)
Constant — — — 2.92
(1.02)**

continued on nextpage
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Table 2. (continued)

Physical Physical Physical Two stage
Integrity 1*  Integrity 2*  Integrity 3 Model®

Log pseudolikelihood -317.32 —-168.44 -62.201

Pseudo R? 3775 3711 4093

N 350 186 82

First stage (Y = Ombudsman)

Number of parties® — — — -.08
(.09)

Constant — — — .07
(.34)

Rho -.21

Log Pseudolikelihood — — — -219.71

N — — — 222

Ap < .10; *p < .05; **p < .01; **p < .005

# Ordered logistic regression models include clustering for panels (countries).

b Heckman selection model.

¢ Models that included ALLHOUSE, or executive control of relevant legislative houses, did not
converge and are not presented here.

Political Indicators. This measure captures whether the party holding the executive

branch maintains control (absolute majority) over all relevant houses of government
(see Keefer 2010).

FINDINGS

Tables 2 through 6 report the results of multivariate analyses across 16 countries in
Latin America from 1982 to 2011. The sample included countries that never
adopted an ombudsman during this period (e.g., Chile, the Dominican Republic,
and Uruguay), as well as observations before and after the adoption of this agency.
To properly test these variables, the analysis employed an ordered logistic regression
with country clusters for physical integrity models and an OLS panel-corrected stan-
dard error model for the social and economic rights models. All the analyses
included lagged versions of the dependent variable on the right side of the equation
to correct for autoregressive errors. All the models were also corrected for het-
eroskedasticity.

Table 2 examines whether the presence of an ombudsman, regardless of the
agency’s level of independence, has an impact on human rights, notably physical
integrity rights and improvements in access to food, education, healthcare, decent
work, and housing. According to the analysis, the presence and independence scores
do not have tangible effects on political terror scores. However, one element of the
independence index does: appointment rules. Here, the effect is both significant and
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Table 3. Marginal Effects of the Appointment Ratio on Personal Integrity Rights

(percent)
1 2 3 4
Rule Limited Extensive Widespread
of Law Imprisonment Imprisonment Violations — Terror
Low apt. ratio (1) 2.7%xx 67.8%** 65.7*** 3.637 17.3
Mean apt. ratio (1.14) 3,9%*x 65.8%** 66.5%** 2.57 8
High apt. ratio (1.76)  20* 9.4 28.9%** 4.5 .13

Ap <105 *p < .05; **p < .01; ***p < .005

negatively signed. The marginal effects for this variable (see table 3) suggest that as
the appointment score increases, we could expect increases in the protection of per-
sonal integrity. For instance, the probability of experiencing no personal integrity
violations is lower when the appointment process is dominated by elected officials
(2.7 percent) than when it reaches the mean (3.9 percent) and higher levels (20 per-
cent). Similarly, when the appointment score is low (1), we see lower probabilities
of political terror (3.63 percent) than when it reaches the mean (2.5 percent). The
probability is that limited and extensive imprisonment is also higher (ranging from
65.7 percent to 67.8 percent) where appointment scores are low, compared to when
the ratio is one standard deviation from the mean (28.9 percent). Although some of
the probabilities estimated are not statistically significant, the estimates that are sig-
nificant are broadly supportive of the notion that the appointment process for
ombudsmen matters for human rights, at least for personal integrity rights.

To address the possibility of selection effects, a Heckman selection model was
employed to determine whether the independence of the ombudsman (especially
the design of the office) could be predicted by the makeup of a country’s elected
branches. Heckman selection models are conducted in two stages: the first operates
as a choice model that asks whether someone is in a group or not, and the second
examines whether being in that group is important to explaining variations in
human rights scores. The final column in table 2 presents a Heckman model that
focuses only on the design variable that was significant in the previous models,
ombudsman appointment rules. Here, the model asks whether rules guiding
appointment are really a function of the number of parties in Congress. In other
words, would multiparty systems result in appointment rules that are more inclusive
than those created under single-party systems, wherein fewer players have a say in
crafting the rules? While parties, and their representatives in the legislature, may
consult with outside actors, including NGOs, ultimately they are the driving legisla-
tive force in crafting these rules, so they are examined here.

Here, the results suggest that the appointment ratio is weakly significant
(p<.10), yet this design feature does not appear to be a function of the presence of
multiparty systems. The rho value indicates that the relationship between the party
system and the ombudsman’s design is negatively correlated, albeit weakly (tho = —.21).
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Table 4. The Presence of Human Rights Ombudsmen
and Social and Economic Rights
Change
in SERF
Index Food Education  Health Work Housing
Ombudsman 10.73 .0004 .07 .03 -.003 12
present (3.18)* (.009) (.02)*** (01)**  (.007) (.02)***
Lag — .96 71 .70 91 .64
(.02)**+* (.02)*** (.04)**+* (.04)**+* .05)%**
Executive 4.9 —.002 .04 .007 .001 .01
constraints 2.n)A (.004) (.003)***  (.005) (.003) (.01)
Executive -6.03 —-.005 .05 .02 -.01 —-.002
recruitment (4.9) (.015) (.02)*** (.03) (.02) (.06)
Executive — .01 -.02 —-.003 -.02 .004
competition (.01) (.006)***  (.02) (.02) (.04)
Political 1.7 -.0007 .003 .002 —.004 .008
competition (1.9) (.004) (.004) (.005) (.003) (.009)
NGOs — .00001 .00002 .00002 1.10e10 —.00006
(.000001)  (.00002) (.00002) (9.5¢19) (.00004)
Leftist president  —12.04 .00001  —.00008  —.00002 .00001  —.00007
(3.29)** (.000004) (.00002)*** (.00009) (.00003) (.0002)
GDP per capita 16.9 -01 -.12 .05 .02 .26
(8.4)n (.02) (.02)*** (.04) (.02) (.07)***
Constant 89.4 21 1.00 1.00 .32 42
(24.5) (.09)** (.09)*** (.15) (.19)A (.20)*
R? .5925 .9603 7315 7244 .9065 .7078
N 18 266 320 304 269 338

Ap <.10; *p < .05; **p < .01; **p < .005
Note: Columns 2—6 are OLS regression models with panel-corrected standard errors.

What is more, for each unit increase in appointment scores we could expect a 23 per-
cent probability of experiencing a reduction in political terror scores. The 95 percent
confidence interval for this effect, however, includes 0; this suggests that there are
instances in which the effect of appointments is null. While this is in the right direc-
tion, the effect is still relatively small. So these findings do not lend strong support to
the notion that the political system has an impact on building specific types of insti-
tutional design features that result in reductions in political terror scores.

The analysis indicates that the presence of an ombudsman has tangible effects
on improvements in access to education, health, and housing. Specifically, the pres-
ence of an ombudsman raised the progressive realization of access to education by
.07 points, health by .03 points, and housing by .12 points (see table 4). While these
are not large changes, partly because of the logged dependent variable, they do rep-
resent a measurable and statistically significant improvement of 1.07, 1.03, and 1.13
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points, respectively (p<.005). As a point of comparison, an additional model is
included in table 4 to show whether the presence of an ombudsman can be traced
to changes in the SERF index variable, which includes all five categories of human
rights. The analysis suggests that changes in the SERF index, which ranges from a
low of —22.11 to a high of +15.97, are strongly associated with the presence of a
human rights ombudsman in the region. Here the presence of this agency led to an
increase in SERF index values of 10.34 points.

It is also worth noting that many of the standard control variables found to
matter in the literature were also significant for the social and economic rights
models. Elements of the polity variable, including executive constraints, executive
recruitment, executive competition, and political competition, were significant for
improvements in education. Their mainly positive effects are consistent with studies
of education spending that suggest that executives matter for increases in primary
spending. GDP per capita’s effect varied but was significant in only two of the
models, education and housing. Surprisingly, NGOs had no measurable effect, and
the presence of a leftist president tended to reduce access to social services. This last
finding may be a reflection of many leftist presidents who found themselves having
to cut social service programs during the 1980s and 1990s.

Table 5 examines the extent to which the design of the ombudsman’s office
matters for human rights protections. Although data on appointment, tenure ratios,
and constitutional funding formulas are available for all the observations, we see a
drop in the N-size of the analysis in all of the models presented in table 4. Some
observations are lost because of the lack of an ombudsman. Additional observations
are lost due to the lack of complete data regarding the presence of international
donors. Since those data are available only when ombudsmen release complete
information regarding the potential sources of their yearly funding, we see a dra-
matic drop in N-size.*

Nevertheless, the lagged panel-corrected standard error models suggest two
important points. First, formal independence (measured as an index of appoint-
ment, tenure ratio, funding, and presence of international donor) was significant for
improvements in access to healthcare only. Here, increased independence scores
were attributed to improvements in the progressive realization of access to health-
care on the order of .007 points. Since the dependent variable was logged, this
means that the real effect is an increase of one point (1.007) for each unit increase
in the independence score.

When institutional design elements were disaggregated, the analysis identified
several interesting relationships. For one, the tenure ratio, which compares the con-
stitutional terms for the ombudsman and the actors appointing the agency, con-
tributed to improvements in realizing access to decent work and housing. Further-
more, observed tenure, which differed from constitutional terms, also had a positive
effect on access to decent work. In the only model where the independence index
was statistically significant, progressive realization of access to healthcare, interna-
tional donors were the prime factor behind these advances. Here, the presence of an
international donor led to an increase in the progressive realization of access to
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healthcare. Many of the donors declared interests in expanding health outcomes for
women and children, such as UNESCO, Save the Children, and the UNDP
(United Nations Development Program), so this result suggests that their efforts
were not in vain.

The findings provide qualified support for the hypothesized relationships
between institutional design and improvements in human rights, at least with
respect to access to healthcare, decent work, and housing. These results also illus-
trate the value of employing an additive index, as the constituent parts had different
effects on each of the dependent variables presented here. Formal independence, the
component parts, and democracy scores had no statistically significant effects on
access to food, education, and housing. Control variables like GDP per capita, the
number of NGOs, and left-leaning presidents did not have a measurable or signifi-
cant impact on human rights outcomes.’

To address the possibility of selection effects, table 6 displays results from a
series of Heckman selection models. The focus here is on human rights measures
that were significant in previous models. Here, only the tenure ratio variable is sig-
nificant for the improvements in the progressive realization of access to decent hous-
ing (p<.05). The two-stage model indicates that every increase in the tenure ratio
score, or as the gap between the ombudsman’s tenure and the tenure of the appoint-
ers increases, we could expect to see a .04 increase in the progressive realization of
access to decent housing (p<.000). So as ombudsmen are less constrained by the fear
of being replaced, we could expect tangible improvements in access to decent hous-
ing. The confidence interval around this marginal effect never overlapped 0 (ranging
from .038647 to .03865).

The potential for independence, as measured by the ombudsman’s tenure ratio,
was partly determined by the partisan composition of the legislative branch. Specif-
ically, the results indicate a strong and statistically significant relationship between
the executive’s control over relevant legislative houses and the construction of the
ombudsman (p<.000). Since first-stage results are not directly interpretable, the
marginal effect of —7.98°° (p<.000) suggests that when the executive’s party dom-
inates the legislature, we could expect a decrease in the tenure ratio (or a smaller gap
between the tenure of the ombudsman relative to that of its principals). This is con-
sistent with the logic that partisan control of elected branches would allow principals
to collude to weaken the ombudsman’s potential independence, as measured by the
tenure ratio. So the results indicate that although no strong selection effects appear
for most of the human rights measures explored here, access to decent housing is sig-
nificantly affected by the ombudsman’s tenure ratio, which is determined by execu-
tive control of the legislature.®

The results suggest that the effect of the ombudsman on the progressive realiza-
tion of access to housing is robust across several modeling techniques. These effects
were evident across multiple models and estimating techniques (see tables 4, 5, and
6). Furthermore, the nature of the political system, which was hypothesized to have
an effect in determining the presence and nature of the ombudsman’s office, was rel-
evant only to improvements in housing. While the findings for political terror and
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Table 6. The Human Rights Ombudsman and
Social and Economic Rights: Selection Effects
Education  Health Work Work Housing  Housing
Lag 92 .89 .89 .88 77 .99
(06)***  (04)***  (05)***  (01)*** (.05) (8.91¢7)*+*
Independence .008 .0007 .0007 — — —
(.006) (.005) (.005)
Tenure ratio — — — —.002 -.10 .04
(.02) (.02)*** (7.3 7
Executive .01 .02 .02 .007 .002 —.002
constraints (.009) (.02) (.02) (.003)*** (.009) (3.7¢9)
Executive -.02 .05 .05 —.04 -.08 .009
recruitment (.03) (.11) (.11) (.009)***  (.02)*** (9.7 <8)***
Executive .03 -.009 -.009 .04 .05 -.002
competition (.02) (.05) (.05) (.009)***  (.009)** (6.5 ¢ 8)***
Political —-.005 —-.009 —-.009 -.001 .02 —.004
competition (.01) (.01) (.01) (.004) (.009)* (5.9 8y
NGOs .0001 .00003 .00003  4.5¢F .00003 .00002
(.0001) (.00003)  (.00003) (9.7 <%) (.00004) (6.8 10y***
Leftist president -.01 -.02 -.02 .007 .004 -.001
(.01) (.02) (.02) (.008) (.02) (0.9¢7)***
GDP per capita (In) —.14 .05 .05 .05 .08 -.05
(.12) (.05) (.05) (.02)**  (.08) (1.9 ¢7)r*
Constant 7 -.01 -.01 .39 71 .13
(.45) (.27) (.27) (06)***  (L17)**  (.009)***
First stage (Y = Ombudsman)
Number of parties ~ —.08 -.06 -.06 — -.09 —
(.08) (.03)A (.03)A (.09)
Control of Congress — — — — .0002 — .0001
(.0006)
.00002)***
Constant .01 —10 —11 .18 .10 -15
(.36) (.25) (.25) (.14) (.35) (.09)
Rho -.11 .97 .97 -.05 -.21 1
Log Pseudo-
likelihood -81.802 —45.96 —45.96 —24 -96.32 —51.69
N 214 218 218 316 222 318
Chi square 5247.28***

Ap <.10; *p < .05; **p < .01; **p < .005
OLS regression models with panel-corrected standard errors.
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other social and economic rights were mixed, these findings are noteworthy for sev-
eral reasons. First, they highlight the influence that the region’s defensorias del pueblo
are contributing to positive outcomes for human rights. Second, the presence of the
ombudsman and its design do not have uniform effects; this highlights the impor-
tance of a nuanced approach that explores variations in design, as well as the pres-
ence of this national human rights institution. Finally, although the results are
mixed, they highlight the need to study multiple indicators of human rights provi-
sions across the world.

CONCLUSIONS

Although the human rights ombudsman has had a positive impact on selected
human rights measures in Latin America, it still has a long way to go before it can
realize its promise. And although the ombudsman has had an impact on some
human rights indicators, its impact is uneven. For instance, personal integrity rights
appear to be positively affected by the design of the ombudsman’s office (notably
the manner of appointment). With respect to access to education, health, and hous-
ing, the presence of an ombudsman has had statistically significant and positive
effects. Meanwhile, design variations matter for improvements in access to decent
work, housing, and healthcare across the region.

Results of the two-stage analysis indicate that there is only limited support for
the notion that the ombudsman’s effect on human rights is a function of partisan
control of the executive and legislative branches. Here, the effects are limited to pro-
gressive realization of access to decent housing (p<.000). It is worth noting that this
agency’s effect on housing rights is fairly robust across several models and estimating
techniques. While the two-stage models did not indicate similar relationships for
other social and economic rights, the analysis found a weak relationship between
ombudsman design and reductions in political terror (p<.10).

This study of the human rights ombudsman in Latin America from 1982 to
2011 builds on a growing literature that has provided countless insights into the rel-
evance and functions of the ombudsman (Finkel 2012; Hill 2002; Pegram 2008,
2011; Ungar 2002; Uggla 2004). This study also builds on an established literature
on the role of institutions in the provision of human rights (see Keith 2002, 2011;
Simmons 2009). The findings produced here indicate that this agency has had an
impact even in spite of its lack of sanctioning power. Since these offices are both
accountability offices (O’Donnell 2003) and national human rights institutions
(Reif 2004) built to have close contact with the public, citizens may benefit a great
deal from them. So the ability of this agency to effect change has the potential to
profoundly affect democracy and the public’s assessment of democracy’s value.
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NOTES

1. These are coded as follows: 0. Countries under a secure rule of law. 1. Limited
imprisonment for nonviolent political activity. 2. Extensive political imprisonment or a
recent history of such imprisonment. 3. Civil and political rights violations have expanded to
large numbers of the population. 4. Terror has expanded to the whole population.

2. The food measure incorporates data on the percentage of children under age 5 who
are not stunted. The education measure incorporates information on primary school comple-
tion rates and combined school enrollment rate. The healthcare measure accounts for contra-
ceptive use rate, survival rates for children under age 5, and survival rates for adults at age 65.
The housing measure includes data on the percentage of the rural population with access to
improved water sources and the percentage of the population with access to improved sani-
tation. The work measure includes information on the percentage of individuals with an
income greater than $2 a day. All of these variables take into consideration per capita GDP
as a measure of state capacity.

3. The correlation between the tenure ratio and the observed tenure of ombudsmen is
.0769.

4. Similar models with different versions of the independence index yielded similar
results.

5. Models with measures of judicial independence were not statistically significant.

6. Models that tested the effects of the presence of ombudsmen, independence, and ele-
ments of the independence index were also examined but not presented here in the interest
of space. Results for all variants on the models reported are available on request.
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