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vrir quelque chose sans étre conscient de faire cette découverte. (2) A moins de cro-
ire aux fantdmes et aux entités mystiques, on ne peut pas croire que Colomb aurait
été porté par le destin de I’Europe ou par la Providence (ce qui lui aurait permis en
quelque sorte de découvrir I’Amérique malgré lui — comme le propose le schéma de
Humboldt). (3) U Amérique n’était pas déja 1a, toute faite, cachée derriére 1’océan,
attendant d’étre découverte. Acceptant cela, il faut bien admettre avec ’historien
qu’avant les voyages financés par les princes européens, et surtout avant le travail
d’interprétation de ces voyages de la part des divers acteurs européens en cause (rois,
explorateurs, moines, cartographes), I’ Amérique n’existait tout simplement pas. On a
da I’inventer. O’Gorman trace ainsi 1’histoire de ce «processus idéologique com-
plexe» qui a mené a I’invention d’un Nouveau monde, entre le premier voyage de
Christophe Colomb en 1492 et la publication de la Cosmographiae Introductio en 1507,
dans laquelle est nommée, pour la premiere fois, I’Amérique. Cette histoire est 1’objet
des deuxiéme et troisieme chapitres, dans lesquels I’auteur restitue avec minutie les
événements qui ont contribu¢ a reconnaitre qu’il s’agissait dans la «découverte» de
Colomb d’un Nouveau monde et que ce Nouveau monde s’appellerait Amérique.

Au terme de ce parcours historique qui prend la forme d’une analyse passion-
nante des archives, les conclusions de 1’auteur, présentées dans le dernier chapitre,
sont doubles. Premiéresment, I’avénement de 1’Amérique, le quatriéeme monde, va
bouleverser 1’imaginaire géographique européen : la terre n’est plus une grande ile
entourée d’eau comme on le croyait depuis Ptolémée, mais un globe peuplé d’entités
continentales qui baignent dans les océans. Il s’agit la, suggére O’Gorman, d’une
modification profonde de la maniére qu’a I’homme européen de concevoir sa place
dans le monde. Avec I’idée que des espaces terrestres restaient a découvrir et que du
nouveau se cachait dans 1’horizon, «il commenga a penser qu’il était doté d’un étre
ouvert et qu’il habitait un monde fait pour lui, a son image et a sa mesure».

Deuxiemement, il s’agit également, et plus fondamentalement, d’une réalité
historique nouvelle : le nouveau continent s’adjoint a un univers moral dont le cen-
tre est I’Europe, qui assume «le seul devenir humain empreint de signification authen-
tique». U Amérique, si I’on veut, entre dans la civilisation. Pour I’interpréte du devenir
américain, qui laisse par la deviner une sensibilité hégélienne, I’Amérique constitu-
erait ainsi I’espace d’un occident nouveau et coinciderait par la avec 1’apparition
d’un homme nouveau.

Cette réalisation d’un homme nouveau aurait échoué en Amérique latine, dans
la mesure ou les indépendances créoles se sont réalisées dans une mimétique appau-
vrissante des gouvernementaux coloniaux. Par contre, dans son aboutissement anglo-
saxon, «I’étre américain» représenterait véritablement un seuil de libération. Chomme
occidental sort de la vieille Europe, se défait des oripeaux de I’histoire et entre
dans la modernité. Lhistorien mexicain invite, dans une conclusion extrémement
polémique, a embrasser le mouvement de la civilisation que représente cet about-
issement. L'invention de L’Amérique est un incontournable du débat américain sur
I’histoire de I’ Amérique.

DALIE GIROUX  Université d’Ottawa
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Jim Kelly’s excellent book provides a detailed and compelling analysis of how the
Canadian Charter of Rights and Freedoms has become embedded in the processes
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of Canadian government. His principal targets are the conservative critics of the
Charter and in particular their critique of judicial activism and judicial dominance
of the legislative and policy processes under the Charter. Using a rich mesh of his-
torical, normative and empirical analysis, he effectively counters much of the force
of that critique. Kelly argues that the impact of judicial activism is overestimated
and the scope for legislative activism correspondingly underestimated. While the
bureaucratic arrangements for Charter scrutiny in government and cabinet are well
developed and functioning well, Kelly demonstrates the woefully underdeveloped
parliamentary arrangements for Charter scrutiny, in particular in contrast with the
arrangements in the United Kingdom under the Joint Committee on Human Rights.

Kelly’s opening analysis of the origins and enactment of the Charter leads him
to conclude that its framers—particularly those whose views, he argues, should be
given particular weight (86—89)—intended that judges adopt a substantive, expan-
sive and evolutionary approach to rights adjudication, distinct from the anemic review
that had eventuated under the Bill of Rights (ch. 2 and 3).

Kelly makes the important point that the focus of Charter review has been on
discretionary decision making by police and not the policy choices of the cabinet
(35) undermining the conservative critique of judicial activism under the Charter (ch.
4) which has conflated the categories and assumed that they have equal normative
significance.

When it comes to Charter review of legislation, Kelly makes three points illus-
trating his thesis that the courts have acted (or attempted to act) as co-ordinate actors
with the political branches rather than to dominate the policy process: judicial inval-
idation has been much more common in relation to pre-Charter legislation and in
relation to which the political branches have not directly considered the Charter issues;
judicial analysis (especially the section 1 or Oakes analysis) is deferential and inval-
idation usually responds to fundamental flaws in the legislation rather than being an
exercise of strong discretionary decision-making power by the courts; and the use of
suspended declarations of invalidity as a primary remedy for Charter violations allows
policy space for the political branches to recraft legislation to achieve the substantive
policy objectives consistently with Charter rights (ch. 5).

One of the most significant empirical contributions of this book is Kelly’s exhaus-
tive account of the process of Charter review of legislative proposals by provincial
and federal government (ch. 6 and 7 respectively). Here Kelly pursues his disagree-
ment with the conservative critiques and elaborates what he sees as the important
space for legislative activism, for the political branches to continue to drive the pol-
icy agenda within a strong rights culture. In particular, Kelly documents the key role
of the Department of Justice (DOJ) in policy development and the legislative pro-
cess. The DOJ and its legal services units embedded in line departments ensure that
proposals are assessed for Charter compatibility throughout their development. Kelly
demonstrates that legislation that has been through the formalized DOJ Charter review
process has been less vulnerable to invalidation by the Supreme Court. He argues
accordingly, in response to the conservative critics, “as most invalidated statutes were
enacted before the Charter was entrenched or before the advent of Charter scrutiny
in the legislative process, [the invalidation of old statutes] should not be a cause for
concern and should not be used to demonstrate unbridled judicial power” (244—45).
This is an important point that perhaps deserves a little more attention, in particular
sitting alongside Kelly’s analysis of the DOJ Charter review or Charter-proofing
process.

The Charter review process is, in large part, directed at assessing the risk that
the courts will find legislation to be inconsistent with Charter rights (234). The deci-
sions of the Supreme Court inevitably form a central element of this analysis. The
decline in the rate at which legislation has been struck down since the advent of
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Charter scrutiny may well be substantially explicable by the DOJ operating as a veto
player, blocking (or reshaping) legislative proposals that would attract the unfavour-
able attentions of the courts if they were enacted. Kelly does not deny this (but see
213). He writes about “the ability of legislative activism to reach principled deci-
sions that reconcile policy objectives with Charter commitments and make judicial
activism less important” (240). He appears to assume that the policy space is not
significantly constrained by Charter jurisprudence—that the Charter effectively con-
strains means but not ends.

Kelly’s argument here would be strengthened by some treatment of the legisla-
tive proposals that do not emerge from the Charter review process at all or only emerge
in substantially modified form because of DOJ objections based on Charter jurispru-
dence. In short, to what extent do the courts chill legislative initiative? To what extent
is the rights culture in which the cabinet and government departments operate (39) a
culture that is defined by the courts? To what extent are the Charter values that the
machinery of government advance constrained by the courts (39)? One hopes that
Kelly follows this excellent book with another exploring these questions.

SIMON EVANS  Melbourne Law School
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