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Abstract The Syrian civil war has highlighted the phenomenon of foreign
fighting, in which individuals leave their home State to join an armed conflict
overseas. The predominant paradigm for regulating foreign fighting, centred
on United Nations Security Council Resolution 2178, is based on
counterterrorism, which in essence treats foreign fighting as a form of
terrorism. This paradigm is largely reflective of the domestic legislation of
the United Kingdom, United States, Canada and Australia. This article
argues that this approach is problematic, and that an alternative paradigm
based on the international law of neutrality and related domestic legislation
provides a better means for regulating foreign fighting.
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I. INTRODUCTION

A member of a disfavoured religious group departs to fight overseas with an
armed group composed of his co-religionists. He returns home an
experienced fighter with specialised skills, which he subsequently employs in
furtherance of a plot with other co-religionist conspirators to destroy various
institutions of State—all with the ultimate aim of restoring his religious
group to its rightful place of prominence.!

The 1605 gunpowder plot was of course thwarted; Guy Fawkes and his
co-conspirators were either killed or executed. Guy Fawkes, as an individual
who participated in an overseas conflict and then engaged in domestic
terrorism upon return, can be understood as an early manifestation of a threat
currently faced by Western security services.? The complication, however, is
finding the potential domestic terrorists from among a large pool of foreign
fighters, individuals who travelled to join both pro-government and rebel
forces fighting in the Syrian civil war.

* Senior Lecturer in Law, University of Auckland, j.ip@auckland.ac.nz. My thanks to
An Hertogen, Arie Rosen, participants at seminars held at the University of Auckland and
KU Leuven, as well as the journal’s reviewers for helpful comments on this article. Any errors
remain my own. ! See C Andrew, The Secret World (Allen Lane 2018) 193-5.

2 N Arielli, From Byron to Bin Laden (Harvard University Press 2018) 24-5.
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Being a foreign fighter is not a crime under international law;3 nor is it per se
criminal under the domestic law of most States to fight with an armed group in a
foreign conflict.* Indeed, as noted in section II, foreign fighting lacks a settled
legal definition. Nevertheless, the downstream security concerns resulting from
the influx of foreign fighters to the Syrian conflict have resulted in a raft of legal
responses. The centrepiece of the international legal response is United Nations
Security Council Resolution 2178 (UNSCR 2178),5 adopted in September 2014,
which requires that member States ensure that their laws are sufficient to respond
to the threat of foreign terrorist fighters. The approach taken by UNSCR 2178 is to
treat foreign fighting as a form of terrorism, thereby conflating two distinct
phenomena. The clearest illustration of this is UNSCR 2178’s use of the term
‘foreign terrorist fighter’ (FTF). All three elements of the term are to some
degree problematic, but none more so than the descriptor ‘terrorist’, which also
anchors the response to foreign fighting under a counterterrorism paradigm.

While the international legal dimension is undoubtedly significant, the focus
of this article is primarily on domestic law. Accordingly, section III provides a
comparative law survey that outlines how the counterterrorism paradigm
established by UNSCR 2178 has largely been replicated in the domestic
legislation of the United Kingdom, United States, Canada and Australia.

In section IV, it is argued that this counterterrorism paradigm has significant
shortcomings deriving from the difficulties of defining terrorism and terrorism’s
tendency to engender problematically illiberal countermeasures. Given these
problems, it is argued in section V that an alternative paradigm based on
neutrality law—the international law of neutrality and related domestic
legislation—provides a better foundation than the predominant counterterrorism
paradigm for dealing with foreign fighting. By directly targeting the
phenomenon, and doing so irrespective of the nature of the particular group
joined, a neutrality law-based paradigm provides a more coherent and rational
means for regulating foreign fighting.

1l. FOREIGN FIGHTING: BACKGROUND
A. Definitions

The term foreign fighter, and the related concept of foreign fighting, are
not legal terms of art.® The definitions in the academic literature also

3 R Heinsch, ‘Foreign Fighters and International Criminal Law’ in A de Guttry, F Capone and C
Paulussen (eds), Foreign Fighters under International Law and Beyond (TMC Asser Press 2016)
165; C Ragni, ‘International Legal Implications Concerning ‘Foreign Terrorist Fighters” (2018) 101
Rivista di Diritto Internazionale 1052, 1062-3.

4 S Krihenmann, ‘The Obligations under International Law of the Foreign Fighter’s State of
Nationality or Habitual Residence, State of Transit and State of Destination’ in A de Guttry, F
Capone and C Paulussen (eds), Foreign Fighters under International Law and Beyond (TMC
Asser Press 2016) 241. 5 UNSC Res 2178 (24 September 2014) UN Doc S/RES/2178.

© See C Forcese and L Sherriff, ‘Killing Citizens: Core Legal Dilemmas in the Targeted Killing
of Canadian Foreign Terrorist Fighters’ (2017) 54 Canadian Yearbook of International Law 134,
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vary.” Hegghammer defines a foreign fighter as someone ‘who (1) has joined,
and operates within the confines of, an insurgency, (2) lacks citizenship of the
conflict state or kinship links to its warring factions, (3) lacks affiliation to an
official military organization, and (4) is unpaid’.® Malet defines foreign
fighters as simply ‘noncitizens of conflict states who join insurgencies during
civil conflicts’.”

From these can be derived certain core definitional elements. The first is
traveling from one place (the home state) to another (the conflict state) while
having a relationship of foreignness to the conflict state. While the status of being
foreign suggests a categorical division, there are degrees of foreignness—
citizenship, ethnicity and residence are all possible delimiting concepts. For
Malet, citizenship demarcates foreignness.!'? But significant numbers of foreign
fighters (so defined) will have some tie to the conflict—for instance, many
citizens of European States who joined the Syrian conflict are part of diaspora
communities.!! Hegghammer excludes those with citizenship or kinship links;
on his definition, ‘returning diaspora members’ are not foreign fighters.!?

Second, the ‘fighter’ element invites consideration of whom the individual
fights for and precisely what kind of activity fighting entails. Regarding the
former, both Hegghammer and Malet’s definitions refer to individuals joining
an insurgency, which excludes fighting as part of a State’s official armed forces,
and perhaps pro-government groups as well. But there are broader definitions
based around joining non-State armed groups, whatever their allegiance.!3
Regarding the latter, ‘fighter’ calls to mind international humanitarian law
(IHL). Under the THL applicable to non-international armed conflicts, a
fighter is described by a variety of other terms, such as a member of an
organised armed group, a person who directly participates in hostilities, and a
civilian who directly participates in hostilities.'* So understood, it is not clear

139; M Lloydd, ‘Foreign Fighters under International Law and Beyond’ (2017) 18 Melbourne
Journal of International Law 95, 96.

7 D Malet, ‘Foreign Fighter Mobilization and Persistence in a Global Context’ (2015) 27
Terrorism and Political Violence 454, 455-9.

8 T Hegghammer, ‘The Rise of Muslim Foreign Fighters: Islam and the Globalization of Jihad’
(2011) 35 International Security 53, 57-8.

° D Malet, Foreign Fighters: Transnational Identity in Civil Conflicts (Oxford University Press
2013) 9. 19 ibid 9.

'''S Krihenmann, ‘Foreign Fighters under International Law’ (Geneva Academy of
International Humanitarian Law and Human Rights, October 2014) <https:/www.geneva-
academy.ch/joomlatools-files/docman-files/Publications/Academy%20Briefings/Foreign%
20Fighters_2015_WEB.pdf > 5. 12 Hegghammer (n 8) 58.

15 Qee C Walker, ‘Foreign Terrorist Fighters and UK Counter Terrorism Law’ in D Anderson,
“The Terrorism Acts in 2015 (December 2016) <https:/terrorismlegislationreviewer.independent.
gov.uk/wp-content/uploads/2016/12/TERRORISM-ACTS-REPORT-1-Dec-2016-1.pdf>  98;
J Fritz and JK Young, ‘Transnational Volunteers: American Foreign Fighters Combating the
Islamic State’ (2017) Terrorism and Political Violence <https:/doi.org/10.1080/09546553.2017.
1377075> 2-5.

14 J Henckaerts and L Doswald-Beck, Customary International Humanitarian Law Volume 1:
Rules (Cambridge University Press 2005) 13; Krahenmann (n 4) 240-1.
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that all those who travelled to Syria are properly labelled as fighters.!> Some did
not fulfil any combat function, but performed supporting roles.!'®

The other element is motivation: foreign fighters are typically motivated by a
desire to defend a religious, ideological, or ethnic kinship group.!” Their
primary motivation is thus some kind of cause rather than private gain, which
distinguishes them from mercenaries.!® Hegghammer’s requirement that a
foreign fighter be unpaid is overly restrictive—it suffices that the primary
motivation is non-material.'®

These three elements are evident in the definition employed by the leading
legal text on the topic, which refers to foreign fighters as ‘individuals, driven
mainly by ideology, religion and/or kinship, who leave their country of origin
or their country of habitual residence to join a party engaged in an armed
conflict’.29 So defined, foreign fighting has no inherent link to terrorism or to
Islam. Foreign fighters, or in older parlance, foreign volunteers, have a longer
and broader history.?! Nonetheless, as Sykes observes, foreign fighting has
become ‘a construct that is in practice used to refer to a group far smaller
than its constituent terms suggest—namely those travelling abroad to fight
with Islamic militant insurgencies’.?? This conflation of foreign fighting with
Islamic terrorism is explicable as an instance of salience bias: the prominent
cases of foreign fighting in recent times have involved individuals leaving
their home States to join Islamic terrorist groups. A case in point is the
Syrian civil war, which saw foreign fighters flock to join groups such as ISIL
(Islamic State of Iraq and the Levant).23

Perhaps unsurprisingly then, the United Nations Security Council
Resolutions that respond to this phenomenon make an explicit connection
between foreign fighting and terrorism by employing the term ‘foreign
terrorist fighter’ (FTF). The term first appeared in United Nations Security

'3 Krihenmann (n 4) 241; AP Schmid and J Tinnes, ‘Foreign (Terrorist) Fighters with IS:
A European Perspective’ (ICCT Research Paper, December 2015) <https:/icct.nl/wp-content/
uploads/2015/12/ICCT-Schmid-Foreign-Terrorist-Fighters-with-IS-A-European-Perspective-
December2015.pdf> 13.

® For example, in ISIL’s extensive media/propaganda operation: see M Sexton, ‘What’s in a
Name?’ (2017) 162 The RUSI Journal 34, 36. 17" Arielli (n 2) 38.

18 S Chesterman, ‘Dogs of War or Jackals of Terror? Foreign Fighters and Mercenaries in
International Law’ (2016) 18 IntCLRev 389, 390; S Percy, Mercenaries: The History of a Norm
in International Relations (Oxford University Press 2007) 56. 19 Fritz and Young (n 13) 5.

20" A de Guttry, F Capone and C Paulussen, ‘Introduction’ in A de Guttry, F Capone and C
Paulussen (eds), Foreign Fighters under International Law and Beyond (TMC Asser Press 2016)
2. See also Ragni (n 3) 1052. 21 See Arielli (n 2); Malet (n 9).

22 P Sykes, ‘Denaturalisation and Conceptions of Citizenship in the “War on Terror™ (2016) 20
Citizenship Studies 749, 750.

23 One third of ISIL’s fighting force was at one time reportedly comprised of foreign fighters.
The majority came from the Middle East and Maghreb region, while 20 per cent came from Europe:
Schmid and Tinnes (n 15) 11-12. See also 1267 Committee, ‘Twenty-fourth Report of the
Analytical Support and Sanctions Monitoring Team Submitted Pursuant to Resolution 2368
(2017) Concerning ISIL (Da’esh), Al-Qaida and Associated Individuals and Entities’ (15 July
2019) S/2019/570 para 48.
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Council Resolution 2170,24 but lay undefined until UNSCR 2178, which
defined FTFs as:?°

individuals who travel to a State other than their States of residence or nationality
for the purpose of the perpetration, planning, or preparation of, or participation in,
terrorist acts or the providing or receiving of terrorist training, including in
connection with armed conflict.

This definition can be understood in terms of the three elements discussed
above. UNSCR 2178 expresses the foreignness element as travelling to a
State where one is neither a resident nor citizen. However, its scope remains
unclear, particularly in the case of dual citizens and members of diaspora
communities.>® The fighter element is broadly conceived, and impliedly
includes a range of conduct including receiving terrorist training. While
persons who have travelled to a conflict zone and received training from a
terrorist group may very well be among the most dangerous of potential
returnees,?’ travelling to fight and travelling to receive terrorist training are
not the same thing.?® Accordingly, grouping together individuals who have
travelled to a conflict zone and engaged in a range of activities under the
umbrella term of ‘fighter’ may hinder efforts to formulate a rational and
coherent response.?® Notably, the definition of FTF in UNSCR 2178 does
not actually require that an individual engage in terrorist training or terrorist
activity—it is sufficient that the individual travels to the conflict State for the
purpose of engaging in those activities. The ‘terrorist’ part of the FTF
definition, then, might best be characterised as the motivation element.

The definition’s various references to terrorism, together with the reference to
armed conflict, suggest a conflating of foreign fighting and terrorism evident in
the term FTF itself. This is further highlighted by UNSCR 2178 singling out
FTFs associated with ISIL, the Al-Nusrah Front and groups derived from
Al-Qaida as being of particular concern.3® At the same time, despite its
references to terrorist acts and terrorist training, UNSCR 2178 conspicuously
lacks a definition of terrorism, a point which will be discussed further below.

B. The Threat of Returning Foreign Fighters

The concern for Western governments has been less about the consequences of
the influx of foreign fighters to the Syrian conflict, and more about the
consequences of the return of foreign fighters from that conflict. The issue is
now all the more pressing with ISIL’s military defeat and the attendant

24 UNSC Res 2170 (15 August 2014) UN Doc S/RES/2170.

25 UNSC Res 2178 (24 September 2014) UN Doc S/RES/2178, preamble.

26 Krihenmann (n 4) 236-7. 27 Sexton (n 16) 39. 28 ibid 35.
Sexton suggests it is preferable to disaggregate and distinguish between different types of
participation and tailor interventions and sanctions accordingly: ibid 40. See also Malet (n 7)
458-9. 30 UNSC Res 2178 (24 September 2014) UN Doc S/RES/2178, preamble.
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prospect of greater numbers of returnees.3! The key question regarding these
returnees is what risk some may pose to their home States as trained and
experienced fighters, and as potentially radicalised individuals with links to
transnational terrorist networks.32

The threat of returned foreign fighters turning to domestic terrorism is not
fanciful. The 2004 Madrid bombings and 2005 London bombings, for
example, both involved returned foreign fighters.33 More recently, returnees
from the Syrian conflict have been involved in several significant terrorist
attacks in Europe, including the attack on the Jewish Museum of Belgium
(May 2014),>* and the attacks in Paris (November 2015) and Brussels
(March 2016).3°> More systematic assessments of the threat posed by
returnees vary based on two parameters: the blowback rate (the proportion of
returned foreign fighters who pose a threat to their home States), and the
presence or absence of a veteran effect (which posits that attacks involving
foreign fighters are more dangerous). To some extent, the variation is
explicable by differing time frames, coding of data, and differing definitions
of foreign fighter.

Hegghammer’s much-quoted figure regarding the blowback rate, based on a
dataset covering the time period between 1990 and 2010, is less than one in
9. But even so, he found foreign fighting to be one of the strongest predictors
of involvement in domestic terrorism.3® Hegghammer and Nesser’s subsequent
work, based on a more recent dataset, found a lower blowback rate for returnees
from the Syrian conflict (about one in 360).37 This is roughly consistent with
Vidino et al., who identified 12 returned foreign fighters involved in

31 See generally 1267 Committee (n 23) paras 1-8; R Barrett, ‘Beyond the Caliphate: Foreign
Fighters and the Threat of Returnees’ (The Soufan Group, October 2017) <http:/thesoufancenter.
org/wp-content/uploads/2017/11/Beyond-the-Caliphate-Foreign-Fighters-and-the-Threat-of-
Returnees-TSC-Report-October-2017-v3.pdf>.

32 United Nations Counter-Terrorism Committee Executive Directorate, ‘The Challenge of
Returning and Relocating Foreign Terrorist Fighters: Research Perspectives’ (CTED Trends
Report, March 2018) <https:/www.un.org/sc/ctc/wp-content/uploads/2018/04/CTED-Trends-
Report-March-2018.pdf> 6. Of course, only a subset of those foreign fighters who return will
constitute threats: see D Byman, ‘The Jihadist Returnee Threat: Just How Dangerous?’ (2016)
131 Political Science Quarterly 69, 84-91. 33 Byman (n 32) 72-3.

3% 1373 Committee, ‘Implementation of Security Council Resolution 2178 (2014) by States
Affected by Foreign Terrorist Fighters’ (14 May 2015) S/2015/338 para 23.

35 F Ragazzi and J Walmsley, ‘The Return of Foreign Fighters to EU Soil’ (European
Parliamentary Research Service, May 2018) <http:/www.europarl.europa.eu/RegData/etudes/
STUD/2018/621811/EPRS_STU(2018)621811_EN.pdf> 26. The Paris and Brussels attacks
involved individuals who were specifically directed to return to Europe to launch such attacks:
see Barrett (n 31) 21.

36 T Hegghammer, ‘Should I Stay or Should I Go? Explaining Variation in Western Jihadists’
Choice between Domestic and Foreign Fighting’ (2013) 107 American Political Science Review 1, 10.

37 T Hegghammer and P Nesser, ‘Assessing the Islamic State’s Commitment to Attacking the
West’ (2015) 9 Perspectives on Terrorism 14, 20.
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terrorism from a pool of over 6000 (about one in 500).38 These lower rates must,
however, been seen in light of a much larger pool of potential returnees,?®
meaning that the absolute numbers of dangerous returnees remains
considerable.

As for the veteran effect, Hegghammer found that the presence of a returned
foreign fighter increased the chance of successful attack and doubled the chance
of fatalities.*® Conversely, Leduc concluded that the presence of foreign fighters
did not increase the probability of successful execution or more casualties.*!
However, Vidino et al.’s findings, based on a dataset of terrorist attacks in
the West between 2014 and 2017,42 are consistent with a veteran effect, with
the attacks involving foreign fighters on average found to cause considerably
greater numbers of casualties than those not involving foreign fighters.*3

All that said, it should be noted that the threat of returned foreign fighters
represents only part of the threat picture.** Although the terrorist attacks
involving returned foreign fighters noted earlier are no doubt salient, many
recent attacks on Western targets have not involved foreign fighters. Certain
perpetrators have been inspired to act by ISIL. Examples include the Orlando
nightclub shooting in June 2016, the 2016 Bastille Day attack in Nice,** attacks
in Ansbach and Wurzburg in July 2016, Berlin in December 2016, and the
Westminster attack in March 2017.4¢ In some cases, ostensibly self-radicalised
‘lone wolf” attackers turn out to have received assistance or direction from ISIL
via virtual planners operating remotely through encrypted messaging services*’—
the Ansbach and Wurzburg attacks reportedly involved such remote direction.*®

38 L Vidino, F Marone and E Entenmann, ‘Fear Thy Neighbor: Radicalization and Jihadist Attacks
in the West’ (George Washington University’s Program on Extremism, the Italian Institute for
International Political Studies and the International Centre for Counter-Terrorism — The Hague,
June 2017) <https:/icct.nl/publication/fear-thy-neighbor-radicalization-and-jihadist-attacks-in-the-
west/> 60—1.

3 1267 Committee, (n 23) para 83; 1267 Committee, ‘Analysis and Recommendations with
Regard to the Global Threat from Foreign Terrorist Fighters’ (19 May 2015) S/2015/358 para 10.

40 Hegghammer (n 36) 11. See also 1267 Committee (n 39) para 20.

4l R Leduc, ‘Are Returning Foreign Fighters Dangerous? Re-investigating Hegghammer’s
Assessment of the Impact of Veteran Foreign Fighters on the Operational Effectiveness of
Domestic Terrorism in the West’ (2016) 17 Journal of Military and Strategic Studies 83. This is
consistent with a study based on a dataset of plots of the United States: see CJ Wright, ‘How
Dangerous Are Domestic Terror Plotters with Foreign Fighter Experience? The Case of
Homegrown Jihadis in the US’ (2016) 10 Perspectives on Terrorism 32.

42 Vidino, Marone and Entenmann (n 38) 38. 4 ibid 61.

44 United Nations Counter-Terrorism Committee Executive Directorate (n 32) 13.

4 Vidino, Marone and Entenmann (n 38) 67—71.

46 A Reed, J Pohl and M Jegerings, ‘The Four Dimensions of the Foreign Fighter Threat:
Making Sense of an Evolving Phenomenon’ (ICCT Policy Brief, June 2017) <https:/icct.
nl/wp-content/uploads/2017/06/ICCT-Reed-Pohl-The-Four-Dimensions-of-the-Foreign-Fighters-
Threat-June-2017.pdf> 7.

47 See C Ellis, ‘With a Little Help from My Friends: An Exploration of the Tactical Use of
Single-Actor Terrorism by the Islamic State’ (2016) 10 Perspectives on Terrorism 41, 42-5.

* T Mehra, ‘Foreign Terrorist Fighters: Trends, Dynamics and Policy Responses’ (ICCT Policy
Brief, December 2016) <https:/icct.nl/wp-content/uploads/2016/12/ICCT-Mehra-FTF-Dec2016-1.
pdf> 13.
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Notably, Nesser et al. observe a decline in the overall proportion of terrorist
plots involving foreign fighters (from 75 per cent between 2001 and 2007 to 45
per cent between 2014 and 2016),*° with this decrease likely due to the
technological possibility of directing plots remotely, as well as ‘an increased
focus by security services on returning foreign fighters’.5® This is
unsurprising given that terrorist groups adapt,>! and respond rationally to
security efforts by substituting another modality of attack.>> Consequently,
even effectively countering the threat of returned foreign fighters—as the
various measures discussed in the next section seek to do—will only ever
represent a partial solution.

III. THE LEGAL RESPONSE TO FOREIGN FIGHTERS

As noted earlier, the concern over foreign fighters joining the Syrian conflict,
and the threat they might pose upon their return, resulted in an international-
level response in the form of UNSCR 2178. This resolution, made under
chapter VII of the United Nations Charter, called upon member States to take
a variety of steps, including ensuring that their domestic legal systems
criminalised the activities of FTFs and those who fund or facilitate FTFs.>3
UNSCR 2178 precipitated another round of global security law-making,>* as
States sought to implement the Security Council’s template in their domestic
legal systems. Indeed, some States had already taken their own initiatives in
advance of UNSCR 2178.%° The resulting pattern is a set of domestic legal
responses, clustered around 2014, which were either ‘adopted in anticipation
of, or to comply with’ UNSCR 2178.3¢

49 P Nesser, A Stenersen and E Oftedal, ‘Jihadi Terrorism in Europe: The IS-Effect’ (2016) 10
PerS}l)ectives on Terrorism 3, 9. 50 ibid 10.

5! L Zedner, ‘Terrorism and Counterterrorism’ in L Skinns, M Scott and T Cox (eds), Risk
(Cambridge University Press 2011) 111-12.

52 Reed, Pohl and Jegerings (n 46) 9. See generally W Enders and T Sandler, The Political
Economy of Terrorism (2nd edn, Cambridge University Press 2011) 144.

33 UNSC Res 2178 (24 September 2014) UN Doc S/RES/2178, operative para 6. See generally
A de Guttry, ‘The Role Played by the UN in Countering the Phenomenon of Foreign Terrorist
Fighters’ in A de Guttry, F Capone and C Paulussen (eds), Foreign Fighters under International
Law and Beyond (TMC Asser Press 2016).

4 See F Ni Aolain, ‘Report of the Special Rapporteur on the Promotion and Protection of
Human Rights and Fundamental Freedoms while Countering Terrorism’ (3 September 2018) A/
73/45453 paras 24-32; KL Scheppele, ‘Global Security Law and the Challenge to
Constitutionalism after 9/11° [2011] PL 353, 355-6.

55 C Paulussen and E Entenmann, ‘National Responses in Select Western European Countries to
the Foreign Fighter Phenomenon’ in A de Guttry, F Capone and C Paulussen (eds), Foreign Fighters
under International Law and Beyond (TMC Asser Press 2016) 392.

36 C Paulussen and K Pitcher, ‘Prosecuting (Potential) Foreign Fighters: Legislative and
Practical Challenges’ (ICCT Research Paper, January 2018) <https:/icct.nl/wp-content/uploads/
2018/01/ICCT-Paulussen-Pitcher-Prosecuting-Potential-Foreign-Fighters-Legislative-Practical-
Challenges-Jan2018-1.pdf> 14. The United States is a notable exception: see K Roach, ‘The
Continued Exceptionalism of the American Response to Daesh’ in P Auriel, O Beaud and C
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The domestic legal responses of the United Kingdom, United States, Canada
and Australia—all States from which foreign fighters have travelled to the
Syrian conflict’’—exemplify this pattern. Additionally, they largely replicate
UNSCR 2178’s connecting of foreign fighting to terrorism, and thus
represent a counterterrorism paradigm, whereby foreign fighting is conceived
of and dealt with as a form of terrorism. The responses of these four States
are outlined in more detail below, categorising them according to how they
are imposed (administratively or through the criminal justice process), and
when they apply (before or after departure from the home State).

A. Administrative Control Measures
1. Pre-departure

Passport control measures reduce the ease of travel to the conflict State for
would-be foreign fighters. Such measures typically entail powers to revoke or
cancel passports. Canada introduced an interim power in 2015 to ‘cancel’ a
passport pending possible revocation,®® a supplement to the existing
ministerial power to decline to issue or revoke a passport on the grounds of
security or preventing terrorism.>® In the United Kingdom, the Home
Secretary has the power under the royal prerogative to refuse or withdraw
passports. The power’s use has increased markedly since the guiding criteria
were updated in 2013 to respond to the departure of foreign fighters.0
A complementary power requiring the production of travel documents where
a person is reasonably suspected of attempting to depart to participate in
terrorism-related activity was introduced in 2015.°! Similarly, in Australia,
legislative amendments in 2014 created a power of temporary suspension
where it is reasonably suspected that a person may leave Australia to engage
in conduct that might prejudice the security of Australia or a foreign
country.®? This power complements the existing ministerial power to cancel
or refuse to issue a passport on the ground that the person would be likely to
engage in conduct that might prejudice the security of Australia or a foreign

Wellman (eds), The Rule of Crisis: Terrorism, Emergency Legislation and the Rule of Law (Springer
2018).

57 1373 Committee, ‘Implementation of Security Council Resolution 2178 (2014) by States
Affected by Foreign Terrorist Fighters: Third Report’ (29 December 2015) S/2015/975 10.

8 Canadian Passport Order, SI/81-86, section 11.1(2). See generally C Forcese and K Roach,
False Security: The Radicalization of Canadian Anti-Terrorism (Irwin 2015) 182.

%9 Canadian Passport Order, SI/81-86, section 10.1.

0 M Gower, ‘Deprivation of British Citizenship and Withdrawal of Passport Facilities’ (House
of Commons Library, 4 September 2014) <http:/www.parliament.uk/business/publications/
research/briefing-papers/SN06820/deprivation-of-british-citizenship-and-withdrawal-of-passport-
facilities> 7-9. J Blackbourn, D Kayis and N McGatrrity, Anti-Terrorism Law and Foreign Terrorist
Fighters (Routledge 2018) 73. 1 Counter-Terrorism and Security Act 2015, section 1.

2 Australian Passports Act 2005 (Cth), section 22A, as amended by the Counter-Terrorism
Legislation Amendment (Foreign Fighters) Act 2014 (Cth), section 21.

https://doi.org/10.1017/50020589319000447 Published online by Cambridge University Press


http://www.parliament.uk/business/publications/research/briefing-papers/SN06820/deprivation-of-british-citizenship-and-withdrawal-of-passport-facilities
http://www.parliament.uk/business/publications/research/briefing-papers/SN06820/deprivation-of-british-citizenship-and-withdrawal-of-passport-facilities
http://www.parliament.uk/business/publications/research/briefing-papers/SN06820/deprivation-of-british-citizenship-and-withdrawal-of-passport-facilities
http://www.parliament.uk/business/publications/research/briefing-papers/SN06820/deprivation-of-british-citizenship-and-withdrawal-of-passport-facilities
https://doi.org/10.1017/S0020589319000447

112 International and Comparative Law Quarterly

country.®3 Both powers have been liberally employed. More than 30 passports
were suspended in the first two years of the existence of the suspension
power, while more than 130 passports—a marked increase from the historical
baseline—were cancelled between 2014 and 2017.4

An unintended consequence of thwarting would-be foreign fighters from
travelling is that they may direct their attention inward,®> as has occurred in
Canada and Australia.®® Such cases may necessitate other control measures.
In the United Kingdom, terrorism prevention and investigation measures
(TPIMs), created by a 2011 Act of the same name, can be imposed on
persons reasonably believed to be involved in terrorism-related activity.
TPIMs can disrupt would-be foreign fighters by imposing obligations
restricting their travel and requiring the surrender of their travel documents
(which notably covers foreign passports). TPIMs can also be used as a
control measure against thwarted foreign fighters by subjecting them to other
restrictions such as curfew and electronic monitoring.” Amendments made
in 2015 added two further options: forced relocation to a residence elsewhere
in the country, and an obligation to attend appointments with specified
persons,®® which is intended to facilitate de-radicalisation.®® Several TPIMs
imposed subsequently have included these new obligations.”®

The Canadian equivalent exists in the form of peace bonds, originally
introduced as a counterterrorism measure in 2001. This device allows a
would-be foreign fighter to be subject to various conditions, such as wearing
a monitoring device, curfew and restrictions on possessing certain items.”!
Peace bonds can be imposed where there are reasonable grounds for fearing
that a person may commit a terrorism offence—the standard having been
lowered from ‘will commit” in 2015.72

2. Post-departure

Certain administrative control measures are also applicable to returned foreign
fighters. Peace bonds can be used to disrupt the activities of certain

3 Australian Passports Act 2005 (Cth), section 14.

%4 Blackbourn, Kayis and McGarrity (n 60) 68.

5 See Forcese and Roach (n 58) 185; N Hopkins and E MacAskill, ‘UK “Vulnerable to Terror
Attacks by Jihadis Unable to Reach Syria’ The Guardian (23 May 2017) <https:/www.
theguardian.com/uk-news/2017/may/23/uk-vulnerable-to-terror-attacks-by-jihadis-unable-to-
reach-syria>.

66 At least one and possibly both of the attackers who carried out the separate attacks in Canada
in October 2014 were would-be foreign fighters: Forcese and Roach (n 58) 101-2. Similarly, an
Australian who had his passport cancelled in 2014 to prevent his travelling to Syria later attacked
two police officers in Melbourne: Byman (n 32) 82.

67 See Terrorism Prevention and Investigation Measures Act 2011, Sch 1, Pt 1.

%8 Counter-Terrorism and Security Act 2015, sections 16 and 19.

% Blackbourn, Kayis and McGarrity (n 60) 53. 70 ibid 54-5.

7! Criminal Code, RSC 1985, ¢ C-46, section 810.011. See generally Forcese and Roach (n 58)
214-19. 72 See Anti-terrorism Act, SC 2015, ¢ 20, Pt 3.
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returnees,’> and TPIMs have been used in this fashion in the United
Kingdom.”* The Australian equivalent is the control order regime.”>
Originally enacted as a counterterrorism measure after the 2005 London
bombings,”® a 2014 amendment extended the life of the regime, and
expanded the grounds for granting control orders to cover engaging in
‘hostile activity in a foreign country’.”” Although this expansion of the
scope of the regime was directed at the threat of dangerous returnees,’8
only a few control orders have been issued since the advent of the Syrian
conflict, and as 0f 2018 none had relied on the recently introduced grounds.”®

Another category of control measures disrupts the ease of travel of foreign
fighters. For example, the Visa Waiver Program Improvement and Terrorist
Travel Prevention Act of 2015 requires otherwise exempt individuals to
obtain a visa to enter the United States if they have travelled to Syria or
Iraq.8% Other measures specifically increase the barriers to entry for returning
foreign fighters. In the United Kingdom, temporary exclusion orders (TEOs)
were introduced in 2015. A TEO may be applied to an individual who is
abroad and has the right of abode in the United Kingdom where the Home
Secretary reasonably suspects that individual is or has been involved in
terrorism-related activity, and reasonably considers a TEO necessary to
protect the public from terrorism. Once imposed, the individual is prohibited
from returning without a permit, the issuing of which can be made
conditional.®! This allows the government to control the circumstances of the
individual’s return.82 More recently, in July 2019, Australia enacted a virtual
carbon-copy of the British TEO scheme with its Counter-Terrorism
(Temporary Exclusion Orders) Act 2019.

Whether TEOs are more a product of political posturing than a rational policy
process is debatable. In the United Kingdom, TEOs have been used, at most, ina
handful of cases,?3 which lends credence to the claim that they are meant to
function primarily on a symbolic, expressive level .34

73 C Forcese and A Mamikon, ‘Neutrality Law, Anti-Terrorism and Foreign Fighters: Legal
Solutions to the Recruitment of Canadians to Foreign Insurgencies’ (2015) 48 UBC Law Review
305, 332-3.

™ See EB v Secretary of State for the Home Department [2016] EWHC 1970 (Admin) [22].

7> Anti-Terrorism Act (No 2) 2005 (Cth), section 104.5(3).

76 A Lynch, N McGarrity and G Williams, Inside Australia’s Anti-terrorism Laws and Trials
(NewSouth 2015) 171.

77 Criminal Code Act 1995 (Cth), sections 104.2, 104.4 and 104.32, as amended by Counter-
Terrorism Legislation Amendment (Foreign Fighters) Act 2014 (Cth), sections 71, 73 and 86. See
generally F Davis, N McGarrity and G Williams, ‘Australia’ in K Roach (ed), Comparative Counter-
Terrorism Law (Cambridge University Press 2015) 681.

78 Lynch, McGarrity and Williams (n 76) 175.

7 Blackbourn, Kayis and McGarrity (n 60) 47-8 80 Pub L No 114-113.

81" Counter-Terrorism and Security Act 2015, sections 2—5.

82 See generally H Fenwick, ‘Terrorism Threats and Temporary Exclusion Orders: Counter-
Terror Rhetoric or Reality?” (2017) 2017 EHRLR 247; L Zedner, ‘Citizenship Deprivation,
Security and Human Rights’ (2016) 18 EJML 222.

8 Blackbourn, Kayis and McGarrity (n 60) 89. 84 See Fenwick (n 82).
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At the most extreme, a foreign fighter may be barred from returning altogether
through the deprivation of citizenship. In practice, this entails stripping foreign
fighters who are dual nationals of citizenship on the theory that their conduct is
incompatible with continued membership of the political community.®> While
citizenship deprivation is not novel, its use in the common law world was rare
by the late twentieth century.®¢ However, with the exception of the United
States,®” it has taken on renewed prominence as a response to foreign
fighters.®® In the United Kingdom, the use of the existing citizenship
deprivation power increased markedly around 2013 and 2014.8° Further, in
2014, that power was extended to naturalised citizens. This allows the Home
Secretary to exercise the power where it is considered conducive to the public
good on account of the person having engaged in conduct prejudicial to vital
national interests, provided that the Home Secretary has reasonable grounds for
believing that the person can become a citizen of another country or territory.”®

Both Australia and Canada followed suit. The Allegiance to Australia Act
2015 prescribes the loss of citizenship where a person: engages in certain
forms of conduct including various modalities of terrorism or facilitating
terrorism, as well as foreign incursions;®! serves in the armed forces of a
country at war with Australia or a declared terrorist organisation; or is
convicted of specified offences relating to terrorism and various crimes
against the State.”? Similarly, the Strengthening Canadian Citizenship Act
2014 permitted deprivation of citizenship on grounds such as service in an
armed force or organised armed group engaged in armed conflict against
Canada, and conviction for a terrorist offence.?? However, these provisions
were repealed in 2017 following a change in government.®*

85 See generally PT Lenard, ‘Democratic Citizenship and Denationalization’ (2018) 112
American Political Science Review 99.

86 S Pillai and G Williams, ‘Twenty-First Century Banishment: Citizenship Stripping in
Common Law Nations’ (2017) 66 ICLQ 521, 525-31.

87" Attempts to extend citizenship deprivation to cover involvement in terrorism have failed: L
Van Waas, ‘Foreign Fighters and the Deprivation of Nationality: National Practices and
International Law Implications’ in A de Guttry, F Capone and C Paulussen (eds), Foreign
Fighters under International Law and Beyond (TMC Asser Press 2016) 472. For explanations,
see PJ Spiro, ‘Expatriating Terrorists’ (2014) 82 FordhamLRev 2169.

88 See generally Pillai and Williams (n 86); Zedner (n 82). The United Nations Counter-
Terrorism Committee casts doubt upon the legitimacy and effectiveness of such provisions: see
1373 Committee (n 34) para 52. 8 Blackbourn, Kayis and McGarrity (n 60) 84-5.

0 British Nationality Act 1981 section 40, as amended by Immigration Act 2014, section 66.
See also R (on the application of Abdullah Muhammad Rafiqul Islam) v Secretary of State for the
Home Department [2019] EWHC 2169 (Admin). 1 See text below (nn 220-23).

2 Australian Citizenship Amendment (Allegiance to Australia) Act 2015, section 33AA. The
first known use of the power was to strip Khaled Sharrouf, a dual national with Lebanon, of his
Australian citizenship: see J Williams, ‘ISIS Fighter’s Australian Citizenship Is Revoked Under
Antiterror Laws’ The New York Times (13 February 2017) <https:/www.nytimes.com/2017/02/
13/world/australia/citizenship-isis-khaled-sharrouf. html>.

93 Strengthening Canadian Citizenship Act, SC 2014, ¢ 22, section 8.

94 See An Act to amend the Citizenship Act and to make consequential amendments to another
Act, SC 2017, ¢ 14.
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B. The Criminal Law

Administrative control measures are imposed with a lesser degree of due
process, and for that reason alone, are generally regarded as problematic. By
contrast, the criminal law appeals as the most procedurally legitimate and
durable way for dealing with foreign fighters,®> at least as far as coercive
responses are concerned. Coercive responses do, however, need to be applied
with care.?® In any case, given the sheer number of returnees,®” criminal
prosecution will necessarily be selective. And it makes sense to decide
whether to prosecute based on a returnee’s discernible threat, bearing in mind
the range of motivations for returning and the degree of participation in
wrongful acts.”® Once the decision to use the criminal law is made, there is
the question of what offence to charge, given that being a foreign fighter is in
general not an offence under international or domestic law.%° In keeping with the
counterterrorism paradigm, the hook is usually some conduct by the foreign
fighter either before or after departure that amounts to an offence under
counterterrorism law.

1. Conduct occurring in home state

Section 5 of the United Kingdom’s Terrorism Act 2006 creates the offence of
preparation for terrorist acts. This offence, which is worded broadly enough to
capture a range of preparatory conduct, is the charge of choice for those who
planned to leave but did not actually do so, as well as those who reached
various stages of proximity to Syria.!°® The American equivalent is the
offence of providing material support—a term capaciously defined to include
various kinds of assistance, including providing ‘oneself’19—to a designated
foreign terrorist organisation (FTO), such as ISIL and Al-Nusrah. This means
that any would-be foreign fighter intending to join those groups, knowing that
they are designated FTOs or that they have engaged or engage in terrorist
activity or terrorism,'%% can be prosecuted prior to departure for the inchoate
versions of the material support offence.'93 As is the case more generally, the

5 See Forcese and Roach (n 58) 315-16.

96 United Nations Counter-Terrorism Committee, ‘Madrid Guiding Principles’ (23 December
2015) S/2015/939 18-19. See also C Lister, ‘Returning Foreign Fighters: Criminalization or
Reintegration?’ (Brookings Institute Policy Briefing, August 2015) <http:/www.brookings.edu/
~/media/research/files/papers/2015/08/13-foreign-fighters-lister/en-fighters-web.pdf>.

7 According to UN estimates, 30 to 40 per cent of the 5,000 to 6,000 FTFs from Europe have
returned: see 1267 Committee (n 23) para 48. Another estimate of the average return rate for the EU
is 22 to 24 per cent: see Ragazzi and Walmsley (n 35) 31-2. % Barrett (n31) 18-21.

9 Krihenmann (n 4) 241; Heinsch (n 3).

190 See for example R v Mohammed Kahar and others [2016] EWCA Crim 568. See generally
Walker (n 13) 107-8. 10118 USC Section 2339A(b). See also 18 USC Section 2339B(h).

10218 USC Section 2339B(1).

13 N Abrams, ‘A Constitutional Minimum Threshold for the Actus Reus of Crime: MPC
Attempts and Material Support Offenses’ (2019) 37 Quinnipiac Law Review 199, 233-4.
See also Center on National Security at Fordham Law, ‘Case by Case: ISIS Prosecutions in the
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material support offence has been a prosecutorial staple.!%* This is due in no
small part to its broad scope of application and hefty penalty, particularly
with the maximum having been raised to 20 years’ imprisonment in 2015.10
Indeed, the ready utility of the offence explains the lack of a broader
legislative response by the United States.!06

Canada created several specific offences in 2013 to deal with persons leaving
or attempting to leave Canada to participate in terrorism.!%7 These specific
leaving offences, which have been charged several times,!0% clarify that
travelling to engage in terrorism overseas is a crime, even though existing
terrorism offences already covered the conduct.!%?

Australian law, as a result of the Counter-Terrorism Legislation Amendment
(Foreign Fighters) Act 2014, criminalises a broad range of acts preparatory to
foreign incursion offences,!!? whether done in Australia or elsewhere. These
preparatory acts include accumulating weapons, giving or receiving military
training, and giving or receiving goods and services to promote the
commission of a foreign incursion offence.!!! The preparatory offence is the
most commonly prosecuted of the foreign incursion offences.!!?

2. Conduct occurring in conflict state

Foreign fighters who reach the theatre of armed conflict and return are
potentially liable for prosecution for their conduct overseas. As noted earlier,
this is typically on the basis that it constitutes some type of terrorism offence.
For example, in the United Kingdom, section 5 of the Terrorism Act 2006 is
again the prosecutorial mainstay.!!? Section 5 has been used in relation to
persons who departed to fight against government forces in Syria, where they
spent six months, during which time they received weapons training and
engaged in armed patrols (although they were not found to have engaged in
actual armed combat).!!* The Act further provides specific offences of
training for terrorism (section 6) and attending a place for terrorist training

United States’ (Center on National Security at Fordham Law, July 2016) <http:/staticl.squarespace.
com/static/55dc76f7e4b013c872183fea/t/S77cS5b43197aea832bd486¢0/1467767622315/1SIS
+Report+-+
Case+by+Case+-+July2016.pdf> 13.
194 C Doyle, ‘Terrorist Material Support: An Overview of 18 U.S.C. §2339A and §2339B’
(Congressional Research Service, 8 December 2016) <https:/fas.org/sgp/crs/natsec/R41333.pdf>
1% USA Freedom Act of 2015, Pub L No 114-23, section 704.
106 1373 Committee, ‘Bringing Terrorists to Justice: Challenges in Prosecutions Related to
Forelgn Terrorist Fighters” (18 February 2015) S/2015/123 para 16. See also Roach (n 56) 86-7.
197" Combating Terrorism Act, SC 2013, ¢ 9, sections 6-8.
198 Forcese and Roach (n 58) 104.
199 See R v Hersi 2014 ONSC 4414. See also Forcese and Roach (n 58) 107.
110 gee text below (nn 220-52). "1 Criminal Code Act 1995 (Cth), section 119.4.
12 7 ynch, McGarrity and Williams (n 76) 83. 13 Walker (n 13) 108.
"4 Sgrwar v R [2015] EWCA Crim 1886. See also Krahenmann (n 4) 243.
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(section 8). These offences apply extraterritorially, with full extraterritorial
jurisdiction for the section 5 and 6 offences having been added in 2015.113

The material support offence applies extraterritorially, and therefore covers
the relatively few American nationals who succeeded in travelling to Syria to
join ISIL,'¢ as well as those joining FTOs in Afghanistan and Somalia.!!”
Also available is the specific offence of receiving military-style training from
an FTO,!!8 although in practice it is crowded out by the material support
offence.!1°

In Canada, there is the possibility of prosecution for the offences created by
the Anti-Terrorism Act 2001, for which extraterritorial jurisdiction exists in
most cases.!?? Australia likewise provides for extraterritorial jurisdiction for
terrorism offences.!?!

Additionally, the amendments resulting from Australia’s Counter-Terrorism
Legislation Amendment (Foreign Fighters) Act 2014 set out several foreign
incursion offences applicable to conduct overseas.!?? Section 119.1 makes it
an offence to engage in hostile activity in a foreign country, or to enter a
country with the intent to engage in hostile activity there or elsewhere.!23
Section 119.2 creates a novel offence of entering or remaining in an area in a
foreign country that has been subject to an executive declaration, which, per
section 119.3, is made on the basis of a ministerial determination that a listed
terrorist organisation is engaging in a hostile activity in that area. Proof of the
offence is complete upon a showing that the person entered or remained in a
declared area,'2* unless the person can show their sole purpose of travel fell
within a range of legitimate purposes.!'?>

With the recent enactment of the Counter-Terrorism and Border Security Act
2019, the United Kingdom now has an equivalent of the Australian declared
area provision, namely the offence of entering or remaining in a designated
area. The Secretary of State has the power to designate an area if satisfied
that it is necessary to restrict British nationals or residents from entering or
remaining in that area for the purpose of protecting the public from

5 Serious Crime Act 2015, section 81.

116 18 USC sections 2339B(d)(1) and (d)(2). See also Doyle (n 104) 22.

"7 Krihenmann (n 4