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How Confidential Negotiations of the TTIP

Affect Public Trust

Vigjilenca Abazi*

I. Introduction

“When EU Heads of States and Governments unan-
imously gave the European Commission a mandate
to negotiate the EU-US Transatlantic Trade and In-
vestment Partnership on 17 June 2013, they under-
stood that these talks would become the leitmotiv of
a new era in EU trade policy. However, few people
would have guessed that it would primarily be be-
cause of transparency.”’

The public demands for more transparent EU ne-
gotiations have significantly increased, especially
with regard to the EU-US negotiations of the Transat-
lantic Trade and Investment Partnership. For many
pundits transparency in negotiations comes as a sur-
prise, as the candid statement by the Commission-
er’s Malmstrom cabinet member illustrates, since tra-
ditionally EU negotiations almost exclusively take
place behind closed doors and with almost no pub-
lic disclosure of documents.> Scholars have also not-
ed how ‘remarkable’ the TTIP negotiations are for
the fact that the negotiating directives were publical-
ly released,” which was not a common practice be-
fore, leading some Members of European Parliament
to initiate adjudication for public disclosure of doc-
uments.* Not least important for the public availabil-
ity of documents are leaks, i.e. unauthorised disclo-
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TTIP negotiations take place in a legal context that
has been continuously developing and come after a
line of EU negotiations of international agreements
that have already shifted the legal grounds of accept-
able level of confidentiality. For example, the Euro-
pean Parliament vetoed international agreements
(partly) due to lack of access to information, such as
the Anti-Counterfeiting Trade Agreement and the
EU-US Agreement on Passenger Name Records.® In
addition, a set of cases before the Court of Justice of
the European Union (CJEU) has led to an enhanced
legal protection of both public and parliamentary ac-
cess to information regarding international negotia-
tions.” Seen in this broader legal context, the TTIP
negotiations are another step to more transparent ne-
gotiations, especially in light of the active efforts of
the Commission to share information with the Euro-
pean Parliament and national parliaments,® even if
this is done to ‘dispel rumour and shape the argu-
ment in the face of widespread anxiety and cam-
paigning’.’

However, it is problematic that the underpinning
argument in favour of secrecy remains unchallenged,
i.e. confidentiality, as a tool to build trust between
negotiating partners, is more prevalent than trans-
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parency as a means to foster public support in the
negotiating process.'’ In the context of the TTIP ne-
gotiations, this type of justification in favour of se-
crecy is particularly disconcerting as the negotiations
touch upon issues that have quasi-legislative charac-
ter and address regulation in the public interest.
What is furthermore remarkable is that while some
TTIP chapters such as those on regulatory coopera-
tion or technical barriers to trade emphasize public
notice and other measures for transparency, the ne-
gotiations of the rules of general application lack
transparency necessary for public trust. Against this
background, the paper maps the salient legal devel-
opments thatlimit confidentiality in negotiations but
also critically questions the justification in favour of
secrecy.

Il. Legal Context of Negotiating TTIP:
Limits to Confidentiality

In a post-Lisbon legal context, EU international ne-
gotiations take place in accordance with Article 218
of the Treaty on the Functioning of the European
Union (TFEU), which stipules different roles for EU
institutions. Whereas the Commission acts as the ne-
gotiator and ensures the EU’s external representa-
tion,"" the Council is entrusted with the power to sign
and conclude the agreement. Article 218(10) TFEU af-
firms the prerogative of the European Parliament to
be informed on international agreements, providing
a democratic scrutiny role for the only directly elect-
ed EU institution. Important for the legal context of
negotiations are also Treaty provisions stipulating
EU’s constitutional commitment to principles of
openness and representative democracy that provide
an overall framework of how the EU is supposed to
act.'?

In practice, most of the EU’s international negoti-
ations take place behind closed doors and with very
few publically available documents. Nevertheless, a
series of developments both in the case law of the
CJEU as well as the institutional practice of the Eu-
ropean Parliament in light of its veto powers have
shifted the legal limits of accepted extent of confi-
dentiality in international negotiations leading to
more accessibility to documents. Salient in this re-
spectis the distinction on whether such access is pub-
lic or parliamentary, i.e. whether the document is dis-
closed to the public (and hence is accessible also for

representatives) or whether the document is only dis-
closed to the parliament within the context of their
institutional prerogatives of oversight. In the latter
case, such access to documents may be desirable from
an accountability perspective, however it is less like-
ly to foster public debate and public trust in a partic-
ular process."? Overall, the legal context of negotia-
tions is shaped by limits deriving from: public access
to document based on Regulation 1049/01,'* parlia-
mentary access to information and powers to veto
an international agreement on basis of Article 218
TFEU.

Institutions cannot deny public access to informa-
tion requests regarding international negotiations
without explaining how disclosure could ‘specifical-
ly and actually’ undermine international relations. In
the recent case of Council v In 't Veld, the European
Court of Justice for the first time explicitly affirmed
that even in international relations the institutions
are obliged to explain whether disclosure could
‘specifically and actually’ undermine a protected in-
terest."” The facts of this case are similar to the Coun-
cil’s initial position with regard to the secrecy of the
negotiating mandate of the TTIP agreement. Name-
ly, Ms In ‘t Veld, MEP utilising the public access
regime in her personal capacity, requested a docu-
ment containing an opinion of the Council’s Legal
Service regarding a recommendation from the Com-
mission to the Council about the initiation of nego-
tiations between the EU and the USA for an interna-
tional agreement making available to the US Trea-
sury Department financial messaging data to prevent
terrorist financing (TFTP agreement). Whereas her
initial request was denied in full, her confirmatory
request yielded only limited access to the introduc-
tory and general parts of the documents, leading her
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the Council of 30 May 2001 regarding public access to European
Parliament, Council and Commission documents [2001] O)
L145/43.

15 Case C-350/12 P, Council v. Sophie in ‘t Veld, para 53, 64.


https://doi.org/10.1017/S1867299X00005626

https://doi.org/10.1017/51867299X00005626 Published online by Cambridge University Press

EJRR 2]2016

Symposium on TTIP Leaks | 249

to take the case to the Court. Significantly, the Court
required the Council to demonstrate the claimed risk
of the harm in international negotiations if the doc-
ument is disclosed and it is particularly noteworthy
that the Court did not accept broad claims invoked
on the basis of the exception in international rela-
tions, as used to be the case,'® and pointed to the rel-
evance of the context of the issues at stake and their
possible implications when deciding on disclosure.'”
The Court in this regard maintains the distinction be-
tween the specific content of the document relating
to the substance of negotiations and the choice of le-
gal basis regarding those negotiations. The latter ac-
cording to the Court has constitutional significance
and hence must be public.

Another set of limits to confidentiality derives
from case law regarding parliamentary access. In the
landmark case of European Parliament v Council,'®
the Council did not send the decision for the adop-
tion of the EU-Mauritius Agreement until 17 October
2011 — more than three months after the adoption of
that decision and the signing of that agreement,
which took place on 12 and 14 July 2011, respective-
ly, and 17 days after their publication in the Official
Journal of the European Union.'? Significantly, in this
case the Court held that the information requirement
laid down in Article 218(10) TFEU applies to any pro-
cedure for concluding an international agreement,
including agreements relating exclusively to the
Common Foreign and Security Policy.”° Moreover,
informing the European Parliament is a mandatory

16 See Case C-266/05 P Sison v Council (known as Sison II),
EU:C:2007:75, paras 34-35.

17 Abazi and Hillebrandt, ‘The Legal Limits to Confidential Negotia-
tions, 837.
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Conclusion of the Transatlantic Agreements on the Transfer of
Personal Data after Lisbon” (2013) CLEER Working Papers 2013/2,
<http://www.asser.nl/upload/documents/20130226T013310-cleer
_13-2_web.pdf> [accessed 30 May 2016]

24 Ibid., 20.

25 Abazi and Hillebrandt, ‘The Legal Limits to Confidential Negotia-
tions, 838.

26 Aurélien Colson, The Ambassador Between Light and Shade: The
Emergence of Secrecy as the Norm for International Negotiation,
Koninklijke Brill NV, Leiden, 2008.

27 Ibid.

procedural requirement within the meaning of the
second paragraph of Article 263 TFEU and its in-
fringement leads to the nullity of the measure.?' It is
also noteworthy that the Court held that the proce-
dure covered by Article 218 TFEU is of general appli-
cation and is therefore intended to apply, in princi-
ple, to all international agreements negotiated and
concluded by the European Union in all fields of its
activity, including the CFSP.??

Lastly, besides adjudication, the European Parlia-
ment in the post-Lisbon context has powers to de-
mand more transparent negotiations and access to
information through its veto powers. For example,
the European Parliament refused consent to the EU-
US SWIFT Agreement and delayed consent to the
USA and Australia Passenger Name Records Agree-
ments. Regarding the SWIFT Agreement, the Euro-
pean Parliament gave its consent at a later stage but
as some scholars note there were ‘no remarkable dif-
ferences between the first and second SWIFT agree-
ments’?? Rather, the difference was that on the sec-
ond round, the European Parliament was fully in-
formed at all stages of the negotiations.”*

These legal limits to confidentiality in internation-
al negotiations are important; however the institu-
tions continue to defend the necessity of secrecy in
international negotiations. For example, the Coun-
cil’s self-perceived need for discretionary space and
its institutional design that might necessitate such
discretion have been pointed to as Council’s signifi-
cant arguments in favour of secrecy.25 Yet, a crucial
aspect to the rationale for secrecy, according to both
the Council and the Commission, is the necessity of
trust between negotiating parties.

I1l. Secrecy and Trust between
Negotiating Partners

Secrecy in the conduct of international relations is
not unique to the EU. Indeed, historically, interna-
tional negotiations have always meant that a certain
extent of secrecy will be practiced.”® As it has been
noted, ‘if an ambassador had to appear in the bright
light of the royal court, he became constantly preoc-
cupied by secrecy. He needed to find ways to protect
his own secrets from third parties and uncover the
secrets of others’?’ Early studies of diplomacy illus-
trate the importance of secrecy in international ne-
gotiations as well. For example, Frangois de Callieres,
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in his study on diplomacy, De la Maniere de Negoci-
er avec les Souverains, first published in 1716, dedi-
cated an entire chapter to 'Letters in Cypher’ explain-
ing secret (coded) letters that were meant to be un-
derstood only by very few negotiators. **

Some level of necessary secrecy in negotiations
may be justified on basis of ‘positionalism’and strate-
gic bargaining, but also for the confidence it creates
between the negotiators. Secrecy in negotiations is
defended as important due to the so-called ‘limit po-
sition’ of the negotiators. If negotiating is to be con-
ceived as a series of information exchanges, then each
exchange takes the form of ‘bids and counterbids’. In
this sense, it has been argued that while the exchange
of bids and counterbids happens openly, ‘each nego-
tiator has a 'limit' position, which has to be kept con-
cealed from the other negotiator(s)’.*” Besides provid-
ing discretion to the negotiators to keep their limit
position concealed towards one another, secrecy is
also related to candour in the exchanges between ne-
gotiators. Secrecy leads to trust between secret-keep-
ers. Confidence as a function of secrecy is accepted
in many professional norms, such as the relation be-
tween a lawyer and client or a doctor and patient.

Defending trust with an international partner is
particularly prominent in the context of EU negotia-
tions. For example, in the case of In ‘t Veld vs Com-
mission, the Commission defended the nondisclo-
sure of documents pertaining to the negotiations of
the Anti-Counterfeiting Trade Agreement by arguing
that

“It goes without saying that the success of inter-

national negotiations requires cooperation among

the parties involved which depends to a large ex-
tent on the atmosphere of mutual trust.”

Ultimately, in the view of the Commission, disclosure
of documents in the context of international negoti-
ations would undermine the EU’s credibility in the
negotiations and the trust of the negotiating part-
ner.”’ The Council presents similar arguments when
arguing in favour of nondisclosure of documents due
to the trust relation with international partners. For
example, in the case of Jurasinovic vs Council, the
Council maintained that nondisclosure of documents
is a ‘key factor in strengthening trust”' in this case
more specifically between the EU and countries of
the Western Balkans.

However, an argument by the institutions that doc-
uments must remain secret because their disclosure

would jeopardise the trust relationship with specific
partner is liable to rouse suspicions among the unin-
formed outsiders. What if the institutions only use
this confidentiality as a shield against the public in-
terest in transparency?

Transparency is consistently emphasized to be of
paramount importance for public trust*? and EU pol-
icy makers see the latter as core to better regulation.*?
Information is a precondition of choice; citizens
need a certain amount of information in order to be
able to choose from different alternatives, to under-
stand enough of their implications to be able to dis-
tinguish among them and hold institutions account-
able on this basis. The latter are significant aspects
to citizens’ trust, yet secrecy obstructs this function
of information since citizens do not have the infor-
mation and hence cannot make an informed choice.
It is quite remarkable therefore that the institutions
seem to hold public trust of secondary value when
trust between negotiating partners is at stake. This
is quite evident in the negotiations of TTIP that be-
gun in secrecy as the Council did not release the ne-
gotiating mandate. It took the Council a year to do
so, arguably until it was too late, as the secrecy sur-
rounding TTIP had already given rise to deep suspi-
cions in the general public about this ‘new genera-
tion’ preferential trade agreement. Secrecy gives rise
to suspicion and distrust®*: it separates the institu-
tions, as holders of information, from the citizens, as
uninformed outsiders. In fact, even the word secre-
cy derives from the Latin secernere that originally
meant to set apart, to separate.>” The question in the
case of TTIP becomes whether this separation and
suspicion have become so large that could block the
agreement.
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IV. Conclusions

TTIP negotiations bring the question of citizen trust
and transparency to the fore. Not only is the EU in-
stitutional practice of closed door negotiations and
secret documents no longer acceptable for citizens
butitalso leads to deep dissatisfaction with the agree-
ment itself. Whereas the legal context in which the
TTIP negotiations take place has already moved for-
ward in terms of limitations to confidentiality, as
elaborated in public access to information, parlia-
mentary access and parliamentary veto powers, TTIP
negotiations are nevertheless bringing a new dimen-
sion to transparency. Namely, it is becoming evident
that it is not enough for citizens’ trust that only their
national parliaments or the European Parliament re-

ceive information about the negotiations, notwith-
standing that such access is partial and does not yield
ameaningful public debate. For citizens to build trust
in what the EU is negotiating on their behalf trans-
parency and public access to information is crucial.
However, when the disclosed information is not com-
ing through authorised disclosure by the institutions
themselves, butrather citizens are informed vialeaks,
the potential for trust is further hindered, as the leaks
only become an illustration of the lack of institution-
al will to disclose information. Overall, TTIP negoti-
ations show that EU institutions disproportionally
favour confidentiality necessary for trust between ne-
gotiating partners instead of transparency necessary
for public trust. It remains highly questionable
whether TTIP leaks are able to close this gap of trust.
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