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ABSTRACT: The expansion of extractive corporations’ overseas business opera-
tions has led to serious concerns regarding human rights—related impacts. As these
apprehensions grow, we see a countervailing rise in calls for government interven-
tion and in levels of socially conscious shareholder advocacy. I focus on the latter as
manifested in recent use of the shareholder proposal mechanism found in corporate
law. Shareholder proposals, while under-theorized, provide a valuable lens through
which to consider the argument that economic behaviour is embedded within so-
cial relations. In doing so, I situate my analysis within Third World Approaches
to International Law (TWAIL) scholarship. Elsewhere, I have supported the use
of corporate law tools in advancing the international human rights enterprise and
argued that investment activism can be an essential component of this advancement.
This paper represents a reflexive pause. Using the case study of a recent proposal
submitted to Goldcorp Inc., I seek to problematize the shareholder proposal as a
human rights advocacy tool and to examine it as a site of contestation.
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[. INTRODUCTION AND CONTEXT

S INTERESTS, ARRANGEMENTS, AND LANDSCAPES are constantly
formed and reformed in the contemporary business corporation, those of us
preoccupied with issues of corporate accountability are well-advised to recall the
intellectual project of Karl Polanyi.! In various respects, tension serves as a key
motif in the work of the Hungarian economic historian, whose most significant
contribution is arguably the concept of “embeddedness.” While Polanyi’s seminal
text—"“The Great Transformation”—did not explicitly accentuate this idea, it firmly
planted the necessary conceptual seeds.>
Polanyi illustrates the existence of society and the market in a state of “related
tension.”® The latter is embedded within the former and in order to protect against
the risks that follow self-interested gain, “market societies must construct elaborate
rules and institutional structures.”* This engages the “double movement” thesis. As
the negative effects of economic activity emerge, protective reactions are gener-
ated. With these reactions, there is an attempt to resist efforts to decontextualize
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the economy from societal institutions.’ Block discusses these themes by invoking
the image of a rubber band. Attempts to enhance market sovereignty raise the de-
gree of tension as the band is stretched. As this elongation continues, the band will
eventually break (i.e., social dissolution) or retract (i.e., the market will go back to
an embedded state).5

At its core, this analytical structure is concerned with the state necessarily im-
posing a regulatory and institutional framework that constricts unbridled market
movements, thereby docking the market in the “moral fabric of society.”” This ap-
proach has obvious applicability to contemporary debates surrounding globalization,
deregulation and the global financial crisis. In this paper, I explore another issue of
current importance. The expansion of extractive corporations’ overseas business
operations has led to serious concerns regarding human rights—related impacts.
As these apprehensions grow, we see a countervailing rise in calls for government
intervention® and in levels of socially conscious shareholder advocacy.’

I focus on the latter as manifested in recent use of the shareholder proposal
mechanism found in Canadian corporate law. Shareholder proposals, while under-
theorized, provide a valuable lens through which to consider the argument that
economic behaviour is embedded within social relations. In doing so, I situate my
analysis within Third World Approaches to International Law (TWAIL) scholarship.'°
Indeed, it seems particularly fitting to establish linkages between the concept of
“embeddedness” and TWAIL literature given Polanyi’s seething indictment of the
colonial encounter and his contention that the forced adoption of market economies
led to the “rapid and violent disruption of the basic institutions” of the Third World."!

Elsewhere, in the context of a burgeoning business and human rights—related lit-
erature, [ have supported the use of corporate law tools in advancing the international
human rights enterprise and argued that investment activism can be an essential
component of this advancement.'” This paper represents a reflexive pause. I seek
to problematize the shareholder proposal as a human rights advocacy tool and to
examine it as a site of contestation.

More specifically, in 2008 a consortium of investors'* submitted a shareholder
proposal to Vancouver-based Goldcorp Inc.'* Goldcorp, one of the largest global
gold mining companies, has received scathing critique pertaining to the ecological
and human rights impacts of its overseas operations.'> The consortium requested
that the firm’s Board commit to an independent human rights impact assessment of
business practices in Guatemala, in particular, with respect to the Marlin mine in the
western highlands. This mine is operated by Montana Exploradora de Guatemala
S.A., a wholly-owned Goldcorp subsidiary.'® Human rights impact assessments are a
relatively new tool that allow a firm “to systematically identify, predict and respond
to the potential human rights impacts of a business project.”!’

In May 2010, the results of the assessment were released. The investigation,
conducted by the consulting firm “On Common Ground,” found, inter alia, that the
mine “is affecting the full spectrum of internationally recognized human rights” and
that the company should cease all exploration and mine expansion until there has
been state-involved consultation with locally affected communities.'®
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While the final assessment may be seen as a positive step for those who are
concerned with the rights-related implications of transnational corporate conduct,
there are also concerns with the process leading up to its release. These concerns
will be unpacked after an introduction to the shareholder proposal’s legal structure
and a discussion of its role in corporate law.

II. OVERVIEW OF THE PROPOSAL STRUCTURE

The shareholder proposal structure in corporate law provides equity holders with the
ability to compel management to hold a shareholder vote on issues the proponent
considers salient. Shareholder-commenced proposals are a novel implement in the
overall corporate law tool shed, as they allow the investor to trigger activity and
investor-to-firm dialogue, rather than passively absorbing the actions of manage-
ment. The proposal mechanism is not meant to appropriate management’s authority,
but to “provide shareholders with the opportunity to express their views on issues
affecting their corporation,”" and to allow them “to hold management accountable
for its actions and to influence future business decisions by having a public forum
in which to challenge management.”? In terms of procedure, the firm is obligated
to include a proposal in the management proxy circular materials.?! Shareholders
then consider the proposal before a vote at an annual or special meeting.

The company is excused from the requirement to circulate a proposal if a substan-
tive ground for exclusion is present or if particular procedural requirements are not
adhered to. The former situation might occur if the proposal is submitted primarily
to advance a personal grievance against the firm or if the proposal provision is be-
ing misused in an effort to attract publicity. The latter situation might occur if the
proposal is not submitted within the legally required timeframe or if the proponent
has not held the prescribed number of shares for the required period of time.*

In 2001, the Canada Business Corporations Act underwent substantial revision. Of
particular relevance is an amendment that altered when the firm can lawfully refuse to
circulate a proposal on substantive grounds. Prior to 2001, the law allowed exclusion
if the proposal was submitted “‘by the shareholder primarily for the purpose of . . .
promoting general economic, political, racial, religious, social or similar causes.”*
Under the new test, exclusion is permitted where it “clearly appears that the proposal
does not relate in a significant way to the business or affairs of the corporation.”?*

The post-amendment period has seen a marked increase in use of the proposal
mechanism with respect to issues of corporate governance and human rights/envi-
ronmental/social policy.” Taking the latter as an example, in 2001—the year of the
amendments—just two social responsibility-related shareholder proposals were
submitted to Canadian firms.?® This was the case again in 2002.”” However, from
2003-20006, the numbers increased to thirteen,?® eleven,” twenty-five,* and twenty-
eight.*! In the 2007 and 2008 proxy seasons, there was a striking spike in the use of
proposals as a means of advancing human rights issues. My analysis of data compiled
by the Shareholder Association for Research and Education reveals that in these years
investors submitted approximately forty-six and forty-two proposals, respectively, to
Canadian firms. The general upward rise can be represented approximately as follows:
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Human rights in Burma,* human rights in China,* aboriginal land claims,*
gender diversity,* biodiversity protection,*® climate change risk and related disclo-
sure’’—these are just some of the topical issues that have been broached in Canadian
shareholder resolutions. Should this trend of using the corporation as an arena for
political discourse be viewed in a positive or negative light?* The answer, of course,
depends on the perspective from which we consider the issue. For economic theo-
rists, the very existence of the proposal mechanism is a peculiarity. As Lee observes:

[Flor many opponents of social shareholder proposals, the shareholder proposal mecha-
nism itself (never mind proposals directed at social responsibility) seems anomalous. For
one thing, the mechanism is in tension with the separation of ownership and control, which
economic theorists of the corporation believe produces gains through the specialization
of functions. Moreover, shareholders have no reason to vote on a shareholder proposal, or
for that matter any other matter submitted to shareholders, since they rationally have no
expectation that their vote will be pivotal. For both of these reasons, economic theorists
of the corporation typically have difficulty accounting for the existence of a shareholder
proposal mechanism.*

Beyond academic puzzlement, particular commentators view proposals as a tool used
“chiefly by time-worn gadflies . . . unable to achieve their ends through legitimate
political mechanisms™* that threaten to “lead management to be less inclined to
pursue shareholder wealth maximization.”*' Correspondingly, some have called for
the abolition of the mechanism.*

If, however, we view the proposal structure in light of social movement theory,
we find a different set of considerations at play. While the study of social movement
activity has typically been preoccupied with the public realm, scholars of late have
turned their attention to the private realm, analyzing the relationship between social
mobilization and corporate operations.*

In particular, the literature reveals an increasing interest in how strategically
focused activism informs organizational development.* Den Hond and DeBakker
note that reformative activist groups seeking to influence the levels and content of
corporate social responsibility may prefer to rely on participatory modes of engage-
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ment in attempting to gain leverage over targeted businesses.* In doing so, such
groups must position their issues in a manner that clearly demonstrates their value
and relevance to the firm in question. This may be accomplished through illustrating
the potential for “material and symbolic gain”; in other words, through establish-
ing pecuniary advantage or the possibility of enhanced reputational capital.* I will
return to this idea in more detail below.

III. THE IMPACT OF SHAREHOLDER PROPOSALS

When considering the impact of shareholder proposals, it is important to note the
dialogue that arises between investors and corporate management. The former’s
concerns are expressed to management via the proposal’s submission. This should
be viewed less as an adversarial expression and more as the initiation of a conversa-
tion on issues of mutual concern.

While arguably a “lower profile tactic,”*” proposals have the potential to yield
enormous gains for the proponent. There is accumulating evidence suggesting that
“today’s proposals may become tomorrow’s corporate policy.”*® In other words,
through the submission process, and the resulting dialogue between the investor
and the firm, the formulation of corporate policy relating to human rights issues
has been transformed.* In certain cases, investors have withdrawn proposals after
conducting successful negotiations with management. I have previously canvassed
several examples of this trend, which I have viewed in a positive light, such as
proposals submitted to Enbridge Inc., McDonald’s, IPSCO Inc., Petro Canada, the
Bank of Montreal, Cott Corp., Encana Corp., Harry Winston Diamond Corp., Nortel
Networks Corp., and Barrick Gold Corp.*® The recent Goldcorp proposal,’ however,
serves as a useful example of serious difficulties that arise when employing proposals
in the human rights sphere; as such, this case study merits particular exploration.

As noted above, the specific proposal at issue focused on the Marlin mine. Opera-
tions at the mine have catalyzed a recent wave of international activity. In 2008, after
conducting a fact-finding mission to Guatemala, sustainability research and analysis
firm Jantzi-Sustainalytics recommended that Goldcorp “be considered ineligible for
[socially responsible investment] portfolios.”>* In December 2009, a coalition of
affected community groups from San Miguel Ixtahuacan, Guatemala, submitted a
complaint to the Canadian National Contact Point under the OECD Guidelines for
Multinational Enterprises,” alleging a range of human rights deprivations resulting
from Montana Exploradora’s operations, including violations of the right to free,
prior, and informed consent; communal property rights; the right to health; the right
to water; and the right to life and security of person.*

Also in 2009, the International Labour Organization considered the activities
of Montana Exploradora and asked the Guatemalan government “to neither grant
nor renew any licence for the exploration and exploitation of natural resources”
without participation and consultation.™ In May 2010, the Inter-American Com-
mission on Human Rights (an independent body of the Organization of American
States) granted precautionary measures under which it requested that Guatemala
cease operations at the Marlin mine and take steps to prevent environmental harm
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until the Commission makes a final determination on a petition brought by locally
affected communities.*®

That same month, a study published by Physicians for Human Rights found that a
sample of residents living near the Marlin mine had higher levels of arsenic, copper,
zinc, and mercury in their urine than a sample of individuals living further away.
Various metals—including cobalt, aluminum, and manganese—were also present
at higher levels in the sediment and water close to the mine. While the study found
that causation between these results and significant human health risk is not clear,
it recommended further investigation of this issue.”’

In June 2010, the United Nations Special Rapporteur on the Situation of Hu-
man Rights and Fundamental Freedoms of Indigenous People also recommended
that activities at the Marlin mine be suspended until all negative impacts could be
addressed.”® Subsequently, the Guatemalan government announced that it would
comply with the Inter-American Commission’s precautionary measures and it begin
the administrative process of suspending operations.” Goldcorp then released a
strategy for implementing the recommendations of the human rights impact assess-
ment. This strategy was severely criticized by civil society organizations as failing
to remedy the most significant assessment findings.*

Returning to the shareholder proposal at issue, in 2008 the consortium of inves-
tors was successful in advancing its request and the proposal was withdrawn after
Goldcorp agreed to commission the impact assessment.®!

At one level, this might be heralded as a milestone in corporate accountability
engagement as it is unprecedented for a Canadian corporation to undertake an im-
pact assessment focusing on human rights.®? This is particularly important in the
context of the Canadian extractive industry. Canada has more mining firms listed on
its stock exchanges than any other state.®* Globally, Canadian exchanges represent
“the world’s largest source of equity capital for mining exploration and production
both in Canada and abroad.”** However, United Nations treaty monitoring bodies,
academics, civil society groups, and parliamentarians® have all impugned the Ca-
nadian extractive sector for the deleterious human rights—related repercussions of
its overseas operations.

Further, beyond the end result of the impact assessment itself, there is value to
be derived from the process of contemplating and selecting an assessment meth-
odology. After the proposal’s withdrawal, the consortium worked in concert with
Goldcorp to design a procedure.® The proposal’s text also specifically referenced
the assessment methodology created by Canadian organization Rights & Democ-
racy.”” Rights & Democracy’s impact-assessment framework involves ten steps
that include, for example, ascertaining the human rights context in the state that
will host the proposed investment; seeking expert views on relevant human rights
challenges; data collection, such as interviewing community members, government
officials, corporate representatives, and workers; the formulation of a draft report
to be commented on by all relevant parties; establishing a set of conclusions and
suitable corrective measures; and monitoring/continuing assessment.®® The process
of appraising these sorts of methodologies and working through how they can best
be integrated into business operations will undoubtedly be educative for corporate
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management and will assist it in developing a fluency in human rights concepts
and techniques.®

That being said, there is also cause for serious concern. After its inception, the
consortium’s proposal generated intense controversy. The controversy originated
not from detractors of the shareholder proposal mechanism or the business commu-
nity; rather, it stemmed from Canadian human rights players and from Guatemalan
communities. An early critique was advanced by non-governmental organization
Rights Action:

While the original shareholder resolution may have been proposed with good intentions,
we believe it will harm and undermine the clearly stated demands and positions of the
Goldcorp-affected indigenous communities and may result in a whitewashing public
relations exercise that only benefits Goldcorp and company shareholders and investors.™

MiningWatch Canada subsequently adopted and elaborated on the substance of these
concerns. In a letter to the consortium and others, MiningWatch wrote:

The shareholder proposal . . . reveals a lack [of] understanding of the ethical responsibility
to assure that shareholder resolutions that directly impact on locally affected communi-
ties do not undermine the efforts these communities are engaged in to protect their own
rights. In short, shareholder resolutions put forward in Canada that will directly impact
on local communities should have the free prior and informed consent of locally affected
communities.”!

The lack of locally affected communities’ approval was arguably present at two
levels; first, the drafting of the shareholder proposal itself, and second, the drafting
of the Memorandum of Understanding (MOU) entered into by the consortium and
Goldcorp.”” With respect to the latter, MiningWatch notes that the MOU did not
permit a representative from communities on the ground to form part of the Steer-
ing Committee that supervised the impact-assessment process. As a result, unlike
the foreign corporation and foreign investors, those whose rights were actually at
stake and would be most impacted had “no direct role in setting the scope and the
timelines of the assessment process, nor in selecting assessors and peer reviewers,
nor in managing the assessment process.””* Affected communities in San Miguel
Ixtahuacan referred to this asymmetry as “an act of racism and discrimination.””*

As use of the shareholder proposal mechanism by socially responsible invest-
ment organizations has increased in the post-CBCA amendment period, there has
been a corresponding trend in affected communities viewing proposals submitted
to Canadian extractive firms with apprehension. In addition to Goldcorp, other
such instances include proposals submitted to Barrick Gold Corporation vis-a-vis
its Pascua Lama mining project in Chile and to Alcan Inc. vis-a-vis its mining and
refining project in Kashipur, India.” At the heart of these examples is a tension that
arises from potentially competing interests. I return to the idea of “material and
symbolic gain” discussed above. The strategy of shareholder engagement entails
the proposing group positioning the issue of concern as a matter of financial and
reputational gain for the firm and of risk mitigation for the investor. With respect
to the latter, Engle notes:
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[Clorporations which violate human rights face higher insurance costs, lawsuits in tort
and the risk of paying settlements or damages payments. Human rights abuse creates
a riskier political climate which can cause rioting, leading to destruction of corporate
property and the possible nationalization of business assets. Such risks are not just intoler-
able to individual investors; they also poison the capital market generally and discourage
efficient capital formation. Companies which violate human rights laws risk investors’
assets for questionable gains. They seek to externalize costs resulting in diseconomies to
the detriment of the market.”

In fact, establishing a nexus between the subject matter of a human rights—re-
lated shareholder proposal and pecuniary advantage is not solely strategic but is
arguably required in law. As discussed, the revised CBCA allows a shareholder
proposal to be excluded where it “clearly appears that the proposal does not relate
in a significant way to the business or affairs of the corporation.””” In my view, there
is actually little difference between the current and pre-amendment tests. While the
former removes the previously enumerated categories for exclusion (i.e., “general
economic, political, racial, religious, social, or similar causes”), the result, in es-
sence, is the same. Previously, it had to be demonstrated that the proposal was not
primarily for the purpose of promoting an enumerated cause; thus, by inference,
that it was primarily submitted for a reason involving the business or affairs of the
corporation. In other words, the amended formulation of the test would have to have
been met under the previous test.

By way of illustration, in 2008 Goldcorp management relied on the “does not
relate in a significant way to the business or affairs of the corporation” provision in
refusing to circulate a proposal from a retail investor which asked the corporation
to suspend any further mine expansion in the Guatemalan municipalities of San
Miguel Ixtahuacan and Sipakapa without first obtaining the informed consent of
local communities.” Unlike the consortium’s proposal, which specifically referenced
“serious risks to shareholder value,”” the retail investor’s proposal made no mention
of potential financial impact.®

On its face, this may not seem problematic; it is logical that investors would want
to assess and manage human rights—related financial risk and that a proposal to the
corporation should be cast in those terms. However, when the subject of the pro-
posal actually affects local communities (for example, it does not resonate with the
agenda they are pursuing or it presents obstacles to their advocacy),® the situation
becomes more complex and two sets of conflicting interests emerge. This tension
is eloquently articulated by the San Miguel Ixtahuacan communities:

[T]he . . . proposal does not reflect the reality of life in our communities. The investors’
concern for protection of our human rights remains solely at the level of concern. In the
end, the . . . proposal allows for the sacking and destruction of our resources to continue
without any regard for our health, life and territory or for any other aspects of the human
rights of these ancient indigenous peoples. . . .

[H]uman rights have nothing to do with optimizing the profits of a transnational company
that is sacking and destroying the resources of an ancient people.®
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In negotiating this incongruity, it is important to remain mindful of the fact that
socially responsible investment organizations utilizing the proposal mechanism must
strive to make their proposals palatable to the receiving company on one hand and
to their clients on the other.*® The former is especially important if the organiza-
tion wishes to advance its cause via the dialogue process discussed above. This is
presumably the case given that social/ human rights—related proposals have a slim
chance of adoption if put to a vote at a shareholder meeting. In fact, even if they
receive a majority vote, the corporation is under no legal obligation to implement
the recommendations of such a proposal.®

While addressing potential corporate involvement in human rights—violating
activities is a goal of socially conscious shareholder proposals, this goal is pursued
only under the overarching umbrella of financial risk reduction. As discussed, the
governing legislative provisions arguably require the establishment of a financial
connection. While I, of course, appreciate the two goals may very well exist in
harmony, the fact that the interests of affected communities may conflict with those
of proposing investors cannot be ignored. In the Goldcorp scenario, there is a clear
divergence in interests; investor risk mitigation on one hand, juxtaposed against
Guatemalan communities’ desire to end the firm’s subsidiary operations altogether.%
The previous investor representative on the impact-assessment Steering Committee
was dismissive of the latter ambition and startlingly paternalistic:

[The] Marlin mine is a reality that is not going to go away. It is extremely unlikely the
Guatemalan government will revoke the mining license and, most certainly, Goldcorp Inc.
will not voluntarily close up shop and vacate the premises. Given that reality, the matter of
determining and resolving the current social and environmental impacts on the population
remains unaddressed and unresolved. In the judgement of the responsible investor group
. . . the most appropriate means to address those impacts—the real issues the people and
communities are experiencing every day—is a human rights impact assessment.*

IV. SITUATING THE ISSUE WITHIN TWAIL DISCOURSE

In a situation of direct conflict, the interests of locally affected communities must be
respected. In that regard, while I have noted that the investor-firm dialogue process
may prove educational for management in terms of the human rights—related im-
pacts of business operations, there is also much to be learned by socially responsible
investment organizations as they continue to employ the proposal mechanism in the
post-CBCA amendment period. In particular, as they journey further into human
rights terrain, they must familiarize themselves with relevant human rights discourses.

Despite its lack of acknowledgement in more conventional, prevailing litera-
ture,’” TWAIL provides both theoretical and methodological tools for dissecting
transnational dynamics.®® As an intellectual movement, it has been described as “a
broad dialectic (or large umbrella) of opposition to the generally unequal, unfair,
and unjust character of an international legal regime that . . . helps subject the Third
World to domination, subordination, and serious disadvantage.”®
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In many respects, TWAIL can be seen as a transnational analogue of domestic
Critical Race Theory (CRT). While it is true that both approaches exist in different
socio-political spaces,” they also exhibit fundamental similarities; most notably, a
mutual emphasis on “the use of law and the exercise of power as tools of domination
and exclusion.”! Racial hierarchies influence “both the national and international
legal orders” and CRT scholars have “identified national parallels that are . . . a
microcosm of the international [system].”? In that respect, it should be noted that
TWAIL scholars have much to gain in examining CRT-related forms of analysis:
“TWAIL would be well served to study the CRT method to inform its own struggle.
... CRT and TWAIL must hatch deliberate conspiracies and cross-fertilize in their
struggles against entrenched Eurocentric power structures both at the national and
the international levels.”

As alluded to, TWAIL scholarship is still evolving and, correspondingly, various
substantive areas remain unexplored.* To date, the intersections of TWAIL-related
concerns and corporate law have not formed the subject of scholarly inquiry. Similar
to areas such as taxation, this is understandable when considering that corporate law
and policy is often deliberated at the domestic—rather than the transnational—Ievel.
However, as discussed above, the effects of a Western state’s corporate law provi-
sions may be experienced far beyond the domestic realm and thus have the potential
to assume a transnational character insofar as they impact on citizens of the Third
World.” In that respect, the relationship between the shareholder proposal mecha-
nism and human rights abroad engages a fundamental organizing question posed
by Anghie: “How does a particular rule or legal regime empower or disesmpower
people in the Third World?”%

Mutua argues that contemporary human rights advocacy and discourse is character-
ized by a “damning metaphor” consisting of savages, victims, and saviors.”” He asks
human rights actors to engage in a process of critical self-reflection,”® and cautions
against perpetuating the image of agency-lacking victims® who are rescued by Western
saviors operating upon the tenants of liberalism.!® Despite good intentions, there is a
real danger of replicating the dominant/submissive binary of the colonial encounter.'"!

The act of Western, human rights—concerned shareholders submitting a proposal
that may affect local communities in the Third World country of business operations,
followed by an investor-corporation MOU that does not contemplate representation
from affected communities on the body overseeing an impact-assessment process,
falls squarely within the metaphor that Mutua impugns. The Goldcorp situation ar-
guably has the potential to perpetuate power differentials, fortify race hierarchies!'?*
and undermine the goals of autonomy and self-determination. Further, for those
of us who identify with communitarian or so-called “progressive corporate law”
scholarship, it runs the risk of qualifying the possible contribution of corporate law
to the overall human rights project and of replicating the failures of other seemingly
well-intentioned discourses, such as development.'®

TWAIL-centered approaches focus on “global processes of marginalization and
domination that impact on the lives and struggles of third world peoples.”'* An
investment activism strategy that is informed by TWAIL discourse would take great
pains not to hinder the advocacy efforts of locally affected communities.'
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To be clear, I do not mean to suggest that overarching investor concerns of risk
mitigation will necessarily run counter to these advocacy efforts; rather, that the
potential for dissonance exists. In order to avoid such conflict, Western shareholders
of transnational corporations must engage in a process of critical internal analysis in
an effort to formulate an investment blueprint that is mindful of its own constraints,
does not exploit power dynamics, and is credible and inclusive from the perspective
of those who will be directly affected by it.'% Such an approach would not consist
of “an uncritical privileging of stories of essentialised Third World peoples,” but
would involve a significant, mindful examination of how the shareholder proposal
contemplated “relates to human suffering in particular places.”!”’

In undertaking their own reflexive “assessment process” going forward, sharehold-
ers must give specific consideration to whether the proposal contemplated has the
potential to impact local communities and to frustrate their stated political objectives.
At a minimum, this would include consulting with these communities in the design
of a shareholder proposal, ensuring community representation on bodies overseeing
any impact-assessment initiatives and ensuring free, prior, and informed consent.
Ideally, the gradual establishment of meaningful connections with these groups and
their allies will facilitate identification and consultation. Anything less threatens the
legitimacy of the proposal/ impact-assessment process'® and serves to perpetuate
the “civilizing mission.”!” Indeed, the response of the impact-assessment Steering
Committee’s former investor representative to concerns regarding the assessment
process is replete with “civilizing” discourse, presuming that externally-based
“judgement” can best identify “the most appropriate means to address . . . the real
issues the people and communities are experiencing every day.”!!

A TWAIL-versed plan of action would recognize and respect enduring commu-
nity struggles that are undertaken with great peril.'"! It would entail establishing
continuing linkages with local civil society groups and not only conducting on-the-
ground consultations with stakeholders (as done by the consortium),'!? but ensuring
that investment initiatives concerning local communities (and necessitating their
involvement) have widespread community support and a role for long-term com-
munity oversight. In addition to confirming local legitimacy, such efforts will prevent
transnational firms from agreeing to the course of action suggested in a shareholder
proposal merely in order to temporarily ease the pressures of human rights—related
advocacy and to simultaneously reap the benefits of positive publicity.'

I am not arguing that shareholder proposals must always actively advance com-
munity desires. For example, it is legitimate for a proposal to seek a report from
the company investigating and articulating potential human rights—related risks
associated with Third World operations. Such a proposal does not call on the firm
to cease operations altogether and, as such, may not reflect the demands of local
stakeholders. However, unlike the consortium’s proposal, it does not thwart the
advancement of those demands, require local community participation or exclude
local communities from supervising processes that directly impact them. In other
words, it is a proposal that meets the simple, but essential test of “do[ing] no harm.”!'4

On this point, I appreciate and agree with MiningWatch’s concern that proposals
that are seemingly innocuous can actually have detrimental repercussions. However,
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I see this example as different from the ones it references (e.g., commissioning
reports measuring project backing, enhancing methods of local consultation, etc.),
which are more conducive to allowing target corporations to simply bask in the light
of reputational advancement.'> Most importantly, as a general rule, if a particular
project has garnered noteworthy levels of community resistance, rights-concerned
investors should be reticent to submit a proposal which may run antithetical to
communities’ stated goals.!

To elaborate on this last point, I have argued that in a situation of direct conflict
between the goals of a shareholder proposal and the interests of local actors, the
latter must be respected. I do not mean to suggest that affected communities are a
single-minded monolith; indeed, in ascertaining the views of affected stakeholders,
it is likely that proposing shareholders will face a more complex reality of differing,
conflicting views. One constituency, focusing on human rights and environmental
repercussions, may oppose a mining project. Another, focusing on job creation and
poverty reduction, may support the same project.

It may be argued that this makes it impossible for shareholders to actually ascer-
tain the desires of affected communities on the whole and thus that a requirement
of securing free, prior and informed consent is impracticable.

While I certainly concede that well-intentioned shareholders must navigate com-
plex terrain, and that a consensus view may not exist, I do not accept that divisions
on the ground can be used as a rationale for advancing a proposal that is adverse in
interest to the stated objectives of a significant portion of local players. In this case, I
have highlighted the specific objections of particular locally affected communities to
the shareholder proposal at issue. But beyond this, it is well known that indigenous
opposition to the Marlin mine has been far from negligible. Most notably, a 2004
poll of residents of the thirteen villages in the Sipacapa municipality indicated that
95 percent of persons surveyed opposed the mine because of their concerns regarding
its potential environmental repercussions. This was followed by a local declaration
which emphatically stated: “We publicly declare at the national and international
level, that the granting of the licence for open pit metal mining violates the collec-
tive rights of the [I]ndigenous peoples who inhabit our territories.”!"’

V. CONCLUDING REMARKS

The aftermath of the consortium’s proposal reflects many of the problems identi-
fied above. Guatemala’s Catholic Church began a rival impact-assessment process,
viewed as more inclusive and independent. Noted human rights scholar Douglas
Cassel collaborated with the Church after refusing to participate in the consortium/
Goldcorp process because of concerns relating to its independence.!''® Further, the
Public Service Alliance of Canada Staff Pension Fund, an original consortium mem-
ber, withdrew from the process citing, inter alia, the absence of informed consent
on the part of local indigenous peoples.'"”

In some respects, the removal of the previously enumerated CBCA restrictions,
and the increased use of the proposal mechanism in the post amendment period,
can be seen as part of a broader movement toward a reflexive, “new governance”
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approach. Given the constraints of traditional regulatory models and conventional
legal frameworks, the new governance project seeks, in part, to transcend traditional
punitive/deterrence-based measures,'” and to focus instead on norm generation
and the enhancement of “internal self-regulatory capacities.”'?! While this may not
involve the direct regulation of corporate conduct with societal implications,'?* part
of the goal is to empower non-governmental actors (such as shareholders). In that
respect, the approach is participatory and democratic, involving an important role
for multiple societal segments.'*

While these are laudable objectives, I return to the Polanyi-inspired embeddedness
discussion that begins this paper. Resituating the market within the “moral fabric of
society” requires responsive state intervention. It is only with this intervention that
our metaphorical rubber band will retract and the market will return to an embed-
ded state. In that regard, I am uneasy with some of the new governance literature
that seems to celebrate the notion of the decentred state.'** Seck cautions that when
the state puts itself on the same footing as other interested parties, there is a risk
that it will abdicate its governmental responsibilities.'* This concern is especially
consequential when dealing with situations where there is an imbalance of power
among stakeholders. There is the danger, for example, that global corporations (or,
in this case, corporations acting in concert with investors) will usurp processes and
unduly influence corporate accountability discourse.'*

Along these lines, there could be an important role for the state to play in over-
seeing the proposal process and ensuring its equity (and thus, from a Polanyian
perspective, reanchoring market activity).'”” While I appreciate that an essential
component of the TWAIL project is unpacking the traditional centrality of the state,
I also note that the state “is not dismissed”'?® and that TWAIL literature does not
abandon the idea of statehood in its entirety.'” As argued by Chimni, “there is the
lack of a ‘public’ voice in the emergence of corporate law without a State.”'*° Else-
where, I have argued in favour of the establishment of an ad-hoc review panel.'*!
While there appears to be little political will for such a panel, I also see a possible
role for the “Office of the Extractive Sector CSR Counsellor” recently created by
the Canadian government—though I acknowledge that various civil society groups
and parliamentarians view this Office as largely impotent given, for example, the
voluntary nature of its dispute resolution process.'*?

Moving away from the state for a moment, it should be noted that in his 2008
report to the Human Rights Council, John Ruggie, Special Representative of the
United Nations Secretary General on Human Rights and Transnational Corporations,
established an analytical framework for the business and human rights conundrum.
The second pillar of the “protect, respect and remedy” framework is the responsi-
bility of corporations to respect the spectrum of internationally recognized human
rights.'** A key element of this responsibility is a corporate due-diligence process
that allows firms to identify, thwart, and deal with any negative human rights impacts
that result from business operations.'3* Such a process may, for example, be carried
out through a human rights impact-assessment process. '

In the case at hand, Goldcorp, in response to shareholder pressure, arguably met
its responsibility under the Ruggie framework. However, given the issues discussed
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above, this is a problematic conclusion. Upon deeper consideration, it is clear that the
quality of the due-diligence process is a key issue. In other words, not all processes
are created equal, and as firms and their stakeholders move forward in implement-
ing the Ruggie framework, simply conducting due diligence is insufficient. The
diligence process must be done in a way that is credible and legitimate.

Shareholder proposals provide a useful lens through which to view the embedded-
ness of economic behaviour in social relations. As socially responsible investment
organizations move forward with their advocacy, they must develop fluency in rel-
evant human rights discourses such as TWAIL and must ensure that the processes
they advocate are legitimate and inclusive vis-a-vis locally affected communities
and do not undermine their stated political goals.
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