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HAGUE INTERNATIONAL TRIBUNALS

Application of the Convention on the Prevention
and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and
Montenegro): An Introduction

SA N D E S H S I VA KU M A R A N AND SA N T I AG O V I L L A L PA N D O∗

The long awaited judgment of the International Court of Justice (ICJ) in Application
of the Convention on the Prevention and Punishment of the Crime of Genocide was handed
down on 26 February 2007.1 It has attracted the attention of the international legal
community as well as political circles.2 In addition, the world media – not to mention
the local media – have taken note of the judgment, with leading newspapers carrying
the story on their front pages rather than buried deep within, as sadly tends to be
the case with international legal issues.3

What marks the judgment out as being of especial importance? The underlying
facts and the emotions that they arouse certainly play a part. Yet the Court has dealt
with many contentious disputes of significance to the international community in
which passions have run high.4 The intense diplomatic negotiations undertaken at
the time and the numerous and varied responses of the United Nations may also
make the case stand out, although the Court has previously dealt with cases whose
underlying facts concerned other organs of the United Nations.5 The controversy
that the judgment has attracted is also of note. However, in this respect, the Court was
in something of a no-win situation. Regardless of the precise conclusion the Court
reached, it was always going to be controversial. Politicians of different persuasions
were always going to utilize it to their benefit, whether this meant supporting
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it or attacking it. This too is nothing new.6 The manifold legal issues that were
put before the Court, and in large part answered by it, may make the judgment
stand out. Again, however, many cases of the Court contain interesting legal issues
and important judicial pronouncements;7 indeed, that is often the reason for their
submission to the Court. What is most striking is that all arise in the same case; it
is, then, the very particular factual–legal–political matrix that marks the case out as
special.

It is also the expectations. The exceptional length of the case – in duration,
volume of pleadings, and scope of subject matter – and the incidental proceedings
to which the case gave rise increased, if not the importance of the final judgment,
at least the expectations put on the Court. The death of Slobodan Milošević only
heightened these expectations, with all eyes turning to the Court for an authoritative
account of the conflict in Bosnia and Herzegovina. The fact that the Court would be
looking at this period only through the lens of the Genocide Convention, which for
jurisdictional reasons it was required to do, did not diminish these expectations.

For international lawyers and those concerned with matters of international law
the judgment contains many interesting issues. As anyone with even a passing
interest is by now aware, the case was the first occasion on which one state’s allega-
tion that another state had violated its obligations under the Genocide Convention
reached the merits stage of proceedings before the Court. What only becomes appar-
ent after more detailed study of the judgment is that the case touches on issues to be
found in nearly every chapter of the traditional international law textbook’s table
of contents, from sources and treaty interpretation through to state responsibility
and settlement of international disputes. It also affects more recent debates, for ex-
ample the relationship between the various international courts and tribunals and
the fragmentation of international law. Just as the judgment is important to these
various aspects of international law, so it is to the internal procedural workings and
evidentiary rules of the Court.8

Of course, importance does not mean total acceptance or unqualified agreement.
The judgment can be, has been, and no doubt will continue to be subjected to detailed
critique, from outside the Court as well as within. This, too, is important. Any
judgment, even those stemming from as eminent an institution as the International
Court of Justice, should be analysed, criticized, or affirmed, with due regard for the
body in question. This not only shows the seriousness with which the judgment, and
by implication the Court, is viewed, but continues the dialogue between the various
international legal participants, crucial for the development of international law.
It is thus only fitting that the Leiden Journal contributes to this dialogue through
publication of a number of reflections on the judgment.
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