
SCHOLAR LY ART I C L E

Corporate Responses to Tackling Modern Slavery:
A Comparative Analysis of Australia, France and the
United Kingdom

Fiona McGaughey1* , Hinrich Voss2 , Holly Cullen3 and Matthew C Davis4

1Law School, University of Western Australia, Perth, Western Australia 6009
2HEC Montreal, HEC Montréal, 3000, chemin de la Côte-Sainte-Catherine Montréal (Québec), Canada
H3T 2A7; email: hinrich.voss@hec.ca
3Law School, University of Western Australia, Perth, Western Australia 6009;
email: holly.cullen@uwa.edu.au
4Leeds University Business School, University of Leeds, Leeds LS2 9JT, UK; email: M.Davis@Leeds.ac.uk
*Corresponding author. Email: fiona.mcgaughey@uwa.edu.au

Abstract

The business and human rights agenda is gaining momentum internationally, perhaps best evidenced
through recent legislative responses to tacklingmodern slavery. Using a reflexive law lens, we analyse
three recent laws – the UKModern Slavery Act 2015, the French ‘duty of vigilance’ law of 2017, and the
Australian Modern Slavery Act 2018 (Cth). The three laws, or their accompanying guidance, share
characteristics in terms of reporting requirements: the supply chain; risk mapping/assessment and
management; analysis of subsidiary and supply chain risk; and effectiveness. The French Act has a
broader scope as it is a due diligence, rather than a reporting law and includes obligations with regard
to human rights and fundamental freedoms, health and safety, and the environment. It is the only Act
of the three with substantive penalty provisions. All reporting requirements in the French and
Australian Acts are mandatory, but the UK Act has limited mandatory reporting requirements. We
find that only 22 companies globally will be required to report under all three laws. Using a subset of
this dataset, we analysed 59 French vigilance plans and UK modern slavery statements published by
nine manufacturing companies. This provided some preliminary analysis of how businesses have
reported under the French Droit de Vigilance and the UK Modern Slavery Act (reports under the
Australian Modern Slavery Act for these companies were not published at time of writing). Overall,
businesses are using less demanding measures such as introducing policies and delivering training
more commonly than the somewhat more resource-intensive activities such as audits. The more
onerous requirements of the French law were reflected in the content and level of detail in the
vigilance plans, compared with the UK modern slavery statements. However, for some companies,
there were strong similarities between the UK and French publications, indicating ‘creep’ from the
French Act into UK reports or a ‘race to the top’.
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I. Introduction

The business and human rights agenda is gaining momentum internationally, perhaps best
evidenced through the legislative responses to tackling modern slavery in recent years.
Various jurisdictions have tackled the issue through a range of mechanisms, including
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legislated reporting requirements for business. The California Transparency in Supply
Chains Act of 2010 is often credited as leading the charge of business reporting laws, and
has been followed in recent years by both international and domestic laws around theworld.
Given the pace at which these laws have been introduced, there has been little opportunity
to critically examine them comparatively. Even less examined is the nebulous question of
the effectiveness of these laws.

To contribute to addressing this gap, this article focuses on three recent laws that address
the business and human rights agenda. These are the United Kingdom (UK) Modern Slavery
Act 2015,1 the French ‘duty of vigilance’ law of 2017,2 and the Australian Modern Slavery Act
2018 (Cth).3We selected these specific laws for temporal reasons (all were introduced within
a three-year period) and because all deal with modern slavery (or human rights more
broadly in the case of the French law) in operations and global supply chains. Any
corporation that operates across the jurisdictions of these laws, will therefore have to
comply with three related, but distinct, legislative attempts to tackle modern slavery.

Comparing these Acts allows for analysis of how the businesses that operate in all three
jurisdictions respond to laws that have similar objectives and partially overlapping
obligations, but also vary in scope, structure and emphasis. The outcome of the analysis
will allow us to scrutinize reporting trends and analyse whether these domestic laws can be
mutually reinforcing. In particular, as not all Australian Modern Slavery statements are
available at time of writing, this study allows us to examine reporting trends in the UK and
France with a view to informing our understanding of reporting under Australia’s Act.

The development of each of these laws can be understood through the lens of reflexive
law. Adopting a regulatory approach based on reflexive law assumes that regulation is more
acceptable to those to whom it applies if they have been involved in its creation, thus
enhancing its effectiveness.4 In various ways, the development of the UK, French and
Australian laws were influenced by a number of actors, or stakeholders, including civil
society and business. Reflexive law-making does not seek to directly regulate behaviour to
meet specific objectives. Reflexive regulation aims to improve law’s effectiveness through
acceptance of key stakeholders and self-regulation based on reflection. With regard to the
three laws examined here, whether reflexive regulation has led to improved effectiveness
is questionable as all have been subject to criticism for their limitations in terms of
enforcement and therefore effectiveness.5 In fact, a recent report by the Business and
Human Rights Resource Centre (BHRRC) on the UK Modern Slavery Act concludes that it
has ‘failed in its stated intentions’.6 The report finds that despite persistent non-compliance
by 40 per cent of companies, no injunctions or administrative penalties have been issued to
companies failing to report, and that the lack of mandatory reporting areas has led to
companies publishing general statements that do not engage with the risks of modern

1 Modern Slavery Act 2015 (UK) (UK MSA).
2 Loi no. 2017-399 du 27 Mars 2017 relative au devoir de vigilance des sociétés mères et des entreprises

donneuses d’ordre (France) (Loi no. 2017-399).
3 Modern Slavery Act 2018 (Cth).
4 Karin Buhmann, ‘Integrating Human Rights in Emerging Regulation of Corporate Social Responsibility: The EU

Case’ (2011) 7:2 International Journal of Law in Context 139–179, 166.
5 Genevieve LeBaron and Andreas Ruhmkorf, ‘The Domestic Politics of Corporate Accountability Legislation:

Struggles Over the 2015 UK Modern Slavery Act’ (2019) 17:3 Socio-Economic Review 709–743; Virginia Mantouvalou,
‘The UKModern Slavery Act 2015 Three Years On’ (2018) 81:6 The Modern Law Review 1017–1045; Stephen John New,
‘Modern Slavery and The Supply Chain: The Limits of Corporate Social Responsibility? (2015) 20:6 Supply Chain
Management: An International Journal 697–707.

6 Business and Human Rights Resource Centre, UK Modern Slavery Act: Missed opportunities and urgent lessons
(15 February 2021), https://www.business-humanrights.org/en/from-us/briefings/uk-modern-slavery-act-
missed-opportunities-and-urgent-lessons/ (accessed 25 May 2021).
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slavery specific to their sectors and regions of operation. Overall, the BHHRC argue that the
Act has not driven significant improvement in corporate practices to eliminate modern
slavery. Some might argue that the BHRRC critique takes too narrow an approach to
assessing effectiveness; for example, it does not purport to measure whether there are
increased levels of awareness of the issue of modern slavery within operations and supply
chains. Furthermore, there is a strong body of scholarship supporting the related approach
of delegating regulatory tasks to businesses and business associations subject to certain
conditions and safeguards. Using this ‘meta-regulation’ approach, rather than enforcing, the
state becomes more engaged with observing and steering self-regulatory capacity.7 Of
relevance to multinational enterprises (MNEs) and their global value chain, is the related
concept of transnational non-state regulation which sees regulatory arrangements carried
out by corporate actors and civil society, in collaboration or separately.8 This regulatory
pluralism approach may have some merit. Although some are sceptical of the capacity of
self-governance to effect ‘responsible business’ practices, others point to the potential for
self-regulatory settings, such as multinational corporations, transnational production
networks (TPNs), and industry/ non-governmental organization (NGO) partnerships, to fill
government regulatory gaps.9 Landau draws on meta-regulatory theory to advocate for
self-regulatory processes located within a broader framework of accountability, supported by
substantive and procedural rights, and with a committed regulator.10

The result of the reflexive or meta-regulatory approach is that each of the laws we
examine has certain characteristics reflecting the various stakeholders’ involvement,
including those within businesses subject to the laws (or likely to be). As discussed in
Section II, these characteristics include: the penalties associated with non-compliance, the
monetary or other threshold for identifying which companies are subject to the law, the
extent of the business covered by the law, and the nature of the modern slavery or other
conduct covered by the law. A point of tension between various stakeholders is whether
enforcement and compliance mechanisms should be used in business reporting and due
diligence laws: civil society often advocate for penalties for non-compliance, and some
business stakeholders resist. Braithwaite and Drahos note that coercion is more widely used
andmore cost-effective than reward for compliance with a global regulatory regime.11 They
conclude that the main reason for this is that ‘threatening and withdrawing coercion can
work well, but promising and reneging on rewards does not’.12

Reflexive regulatory theories are also embedded in the most significant international
legal development in this area – the United Nations Guiding Principles on Business and
Human Rights (UNGPs).13 The UNGPs are based on three pillars (Protect, Respect and

7 See, e.g., Sharon Gilad, ‘It Runs in the Family: Meta-regulation and its Siblings’ (2010) 4:4 Regulation & Governance
485–506; Christine Parker and John Braithwaite, ‘Regulation’, in Mark Tushnet and Peter Cane (eds.), The Oxford
Handbook of Legal Studies (Oxford: Oxford University Press, 2003) 119–145.

8 Natasha Tusikov, ‘Transnational Non-state Regulatory Regimes’, in Peter Drahos (ed.), Regulatory Theory:
Foundations and Applications (Canberra: Australian National University Press, 2017) 339–354.

9 See, e.g., Olaf Dilling, Martin Herberg and Gerd Winter (eds.) Responsible Business: Self-Governance and Law in
Transnational Economic Transactions (Oxford, UK and Portland: Hart Publishing, 2008).

10 Ingrid Landau, ‘HumanRights Due Diligence and the Risk of Cosmetic Compliance’ (2019) 20:1Melbourne Journal
of International Law 221–248.

11 John Braithwaite and Peter Drahos, Global Business Regulation (Cambridge: Cambridge University Press,
2000) 28.

12 Ibid.
13 United Nations Office of the High Commissioner for Human Rights, ‘Guiding Principles on Business and Human

Rights’, https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf (accessed 10 December
2020).
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Remedy): the state duty to protect, the corporate responsibility to respect,14 and the state
duty to ensure access to remedy. As such, the UNGPs clearly engage state and non-state
actors – namely businesses – and as such it has been posited that they promote polycentric
governance, a theory of governance premised on the cooperation and interdependence of
diverse stakeholders to address a shared problem.15 However, as Parker and Howe have
argued, the UNGPs are in fact ‘distanced’ from business accountability.16 The UNGPs include
business within their scope, but do not allow for the participation of other stakeholders,
particularly civil society,17 and overall provide a diplomatic rather than regulatory solution
to conflicts over business violations of human rights.

As well as being influenced by stakeholders, law develops within its own socio-legal
context and culture. There can be attempts to adapt laws from other jurisdictions; as
discussed below, the Australian Modern Slavery Act was influenced by the UK Act. The
benefit of following in another jurisdiction’s legal footsteps is to benefit from rules that have
been successfully used elsewhere.18 Strict ‘legal transplants’ though are impossible, as law is
inseparable from its social and cultural context and transplanting it may not reproduce its
effects.19 Legal transplants ‘have to interact with pre-existing local arrangements’,20 which
makes it easier for Australia to adopt corporate regulation from the UK than from France.
The final outcome is that each of the three laws exists on a spectrum of multidimensional
stringency, based on (a) penalties; (b) coverage of organizations; (c) forms ofmodern slavery
or other issues covered; and (d) extent of global value chain covered.

The challenge for many MNEs is that they are (or will be) directly or indirectly subject to
several similar, overlapping reporting requirements but each with a different emphasis.
This can increase reporting costs for businesses and perversely draw resource and attention
away from addressing the issues themselves. There have been calls for harmonization of
business reporting laws,21 yet a risk of harmonization is that what is agreed upon
is the ‘lowest common denominator’. An alternative approach to provide consistency to
the reporting requirements facing MNEs would be to more closely adhere to existing
international soft law in this area, in particular the UNGPs which businesses are familiar
with aligning corporate responsibility strategy with.

This article examines the UK Modern Slavery Act (MSA) 2015, the French ‘duty of
vigilance’ law of 2017, and the Australian Modern Slavery Act 2018 (Cth) as they apply to

14 The corporate responsibility to respect human rights has been described as a multi-layered concept:
Radu Mares, ‘Human Rights Due Diligence and the Root Causes of Harm in Business Operation’ (2018) 10:1
Northeastern University Law Review 1–69. It is often integrated with the somewhat more concrete concept of human
rights due diligence. See, for example, Enrico Partiti, ‘Polycentricity and Polyphony in International Law:
Interpreting the Corporate Responsibility to Respect Human Rights’ (2021) 70:1 International and Comparative Law
Quarterly 133–164, 139–140, who, at 141, describes the corporate responsibility to respect as ‘a broad normative,
qualitative, and purposive principle that corporations should generally respect human rights in their activities’.

15 Diane Bulan Hampton, ‘Modern Slavery in Global Supply Chains: Can National Action Plans on Business and
Human Rights Close the Governance Gap?’ (2019) 4:2 Business and Human Rights Journal 239–263, 241.

16 Christine Parker and John Howe, ‘Ruggie’s Diplomatic Project and its Missing Regulatory Infrastructure’, in
RaduMares (ed.), The UN Guiding Principles on Business and Human Rights: Foundations and Implementation (Leiden: Brill,
2012) 273, 279.

17 Ibid, 300.
18 Mathias Seims, ‘Malicious Legal Transplants’ (2018) 38 Legal Studies 103, 103.
19 Pierre Legrand, ‘What “Legal Transplants”?’ in David Nelken and Johannes Feest (eds.), Adapting Legal Cultures

(Portland: Hart Publishing, 2001) 55.
20 William Twining, ‘Normative and Legal Pluralism: A Global Perspective’ (2010) 20 Duke Journal of International

and Comparative Law 473, 517.
21 See, e.g., Parliament of the Commonwealth of Australia,Modern Slavery and Global Supply Chains: Interim Report of

the Joint Standing Committee on Foreign Affairs, Defence and Trade’s Inquiry Into Establishing a Modern Slavery Act in
Australia (August 2017).

252 Fiona McGaughey et al

https://doi.org/10.1017/bhj.2021.47 Published online by Cambridge University Press

https://doi.org/10.1017/bhj.2021.47


selected companies who have already reported under the UK and French laws and are
expected to report under the Australian law. At time of writing, the Australian repository of
modern slavery statements is not yet available with only some early statements being
published and the full tranche of statements being due in mid-2021 – the companies we
examine in detail here are not among the first batch of Australian statements. How
companies have engaged with the UK and French Acts may give us some indication of their
likely responses to the AustralianMSA. Businesses could identify strategies that best address
all reporting requirements while reducing administration, monitoring and enforcement.
A few scenarios here are possible – businesses could select the most stringent requirements
from each Act and have a unified approach across all jurisdictions, or they adopt a
minimalist approach, aware of the over-arching lack of effective penalties, or they prepare
differentiated reports for each jurisdiction.

We begin our analysis in Section II by setting the legislative context for each law;
we then discuss our methodology in Section III. The findings from the analysis of
the French vigilance plans and UK modern slavery statements are presented in
Section IV in the following categories: risk management and due diligence, reporting
on effectiveness, and supply chain. The analysis of these findings is discussed in Section V,
identifying the most commonly used strategies adopted by the reporting entities analysed
and commenting on the differences between French and UK reports, and discussing some
evidence of the French law setting a higher standard that ‘creeps’ into UK reports.
Concluding comments and opportunities for further research are presented in Section VI.

II. Legislative Context

International law has prohibited slavery for more than two centuries – first in the 1815
Declaration Relative to the Universal Abolition of the Slave Trade, followed by an
estimated 300 international agreements to suppress slavery.22 International Labor
Organization (ILO) and United Nations (UN) human rights treaties prohibit slavery and
forced labour, and the prohibition of slavery and slavery-related practices are recognized
in customary international law, attaining jus cogens status.23 With regard to trafficking,
there have also been international legal instruments, most recently the Protocol to Prevent,
Suppress and Punish Trafficking in Persons Especially Women and Children.24 However, legally
binding international instruments specifically targeting the responsibilities of businesses,
rather than states, are lacking. There have been several years of deliberations by a
UN working group on a new treaty on business and human rights,25 which as yet lacks
widespread support amongst states and businesses. What is more common in the
business and human rights sphere, are non-binding soft law provisions. As noted in the
introduction, the UNGPs are the primary soft law instrument on business and human
rights and are intended to be implemented at a domestic level by states through national
action plans (NAPs) on business and human rights. Of the three states we examine in this

22 David Weissbrodt and Anti-Slavery International, Office of the United Nations High Commissioner for Human
Rights, ‘Abolishing Slavery and its Contemporary Forms’, HR/PUB/02/4 (2002).

23 Ibid.
24 Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and Children, UN Doc 2237 UNTS

319 (adopted on 25 December 2003, entered into force on 25 December 2003).
25 Human Rights Council, ‘Elaboration of an International Legally Binding Instrument on Transnational

Corporations and Other Business Enterprises With Respect to Human Rights’, A/HRC/RES/26/9 (14 July 2014).
A second draft of the proposed treaty was released in 2020: Human Rights Council, ‘Open-Ended Intergovernmental
Working Group Chairmanship Second Revised Draft’, https://www.ohchr.org/Documents/HRBodies/HRCouncil/
WGTransCorp/Session6/OEIGWG_Chair-Rapporteur_second_revised_draft_LBI_on_TNCs_and_OBEs_with_respect_to_
Human_Rights.pdf (11 November 2020).
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research, France and the UK have NAPs,26 but Australia does not. It is acknowledged that
NAPs are not the panacea to tackling business and human rights regulation, but they
have been identified as vehicles for the implementation of international obligations
and relevant tools to support states’ duties under international law through awareness-
raising, and implementation measures as defined by the UNGPs.27 Therefore, Australia’s
lack of NAP is a gap in the business and human rights regulatory framework.

Another key soft law instrument is the Organization for Economic Co-operation and
Development (OECD) Guidelines forMultinational Enterprises,28 which are now aligned with
the UNGPs.29 The guidelines are voluntary principles and standards for responsible business
conduct across a number of areas including the environment, sustainability, bribery and
employment. Although these are voluntary guidelines, a complaint can be raised with a
national contact point (NCP) in OECDmember states if a multinational enterprise is believed
to have breached the guidelines. There are also sector-specific OECD guidelines such as those
specific to the minerals and extractives industries.30 As noted below, some companies
explicitly refer to the UNGPs or the OECD Guidelines in their modern slavery reporting,
indicating that these international measures are part of the legal context.

At a domestic level, corporate laws and criminal laws have sometimes had provisions that
could be used to tackle modern slavery. Australia’s Criminal Code Act 1995 (Cth) has been
amended several times since 1999 to introduce crimes relating to slavery, forced labour and
human trafficking. More recently though, we have seen a trend of business reporting laws.
The California Transparency in Supply Chains Act of 2010 is often credited as leading the
charge of business reporting laws and the United States Dodd Frank Act in relation to conflict
materials was also introduced in 2010.31 What is sometimes overlooked is that both are
pre-dated by the 2008 Corporate Social Responsibility reporting requirements in Denmark.32

The 2014 European Union Non-Financial Reporting Directive is another reporting – rather
than due diligence – obligation for businesses.33 It requires public-interest entities exceeding
an average number of 500 employees to include in their management reports a non-financial
statement on its performance and impact relating to environmental, social and employee
matters, respect for human rights, anti-corruption and bribery matters.

26 United Kingdom Government, Secretary of State for Foreign and Commonwealth Affairs, ‘Good Business:
Implementing the UN Guiding Principles on Business and Human Rights, updated May 2016’, Cm 9255 (May 2016);
République Française, Ministère des affaires étrangères et du développement international, ‘National Action Plan
for the Implementation of the United Nations Guiding Principles on Business and Human Rights’, https://
www.ohchr.org/Documents/Issues/Business/NationalPlans/NAP_France_EN.pdf (accessed 14 November 2020).

27 Humberto Cantu Rivera, ‘National Action Plans on Business and Human Rights: Progress orMirage?’ (2019) 4:2
Business and Human Rights Journal 213–237, 223.

28 Organisation for Economic Co-operation and Development, ‘Guidelines for Multinational Enterprises’, http://
mneguidelines.oecd.org/guidelines/ (accessed 7 February 2020).

29 Lahra Liberti, ‘OECD 50th Anniversary: The Updated OECD Guidelines for Multinational Enterprises and the
New OECD Recommendation on Due Diligence Guidance for Conflict-Free Mineral Supply Chains’ (2012) 13 Business
Law International 35, 37; Holly Cullen, ‘The Irresistible Rise of Human Rights Due Diligence: Conflict Minerals and
Beyond’ (2016) 48 George Washington International Law Review 743, 754.

30 See Organisation for Economic Co-operation and Development, ‘OECD Due Diligence Guidance for Responsible
Supply Chains of Minerals from Conflict-Affected and High-Risk Areas’, 3rd edn (2016); Organisation for Economic
Co-operation and Development, ‘OECD Due Diligence Guidance for Meaningful Stakeholder Engagement in the
Extractive Sector’ (2017). On the OECD’s general approach to due diligence and responsible business, see Organisation
for Economic Co-operation andDevelopment, ‘OECDDueDiligenceGuidance for Responsible Business Conduct’ (2018).

31 Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (US).
32 Act Amending the Danish Financial Statement Act (Accounting for CSR in Large Businesses) (Denmark),

adopted by the Danish Parliament on 16 December 2008.
33 European Union Non-Financial Reporting Directive (Directive 2014/95/EU) (EU).
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Some jurisdictions have gone beyond the requirement of reporting on modern slavery
and other human rights issues to require that businesses apply human rights due diligence
(HRDD). HRDDwas first articulated in the UNGPs, but has been developed in greater detail in
subsequent international documents, notably the OECD Due Diligence Guidance for Responsible
Business Conduct.34 Principle 17 of the UNGPs states that HRDD ‘should include assessing
actual and potential human rights impacts, integrating and acting upon the findings,
tracking responses and communicating how impacts are addressed’. Later elaborations of
HRDD, such as in the OECD Due Diligence Guidance, add a requirement of remediation. HRDD
therefore requires companies to do more than just report on human rights risks, although
s 16(1)(d) of the Australian MSA asks businesses to report on actions to address risks of
modern slavery, including due diligence.35 The Netherlands introduced a Child Labour Due
Diligence Law in 2019,36 and other European countries are also in the process of developing
comparable laws. The European Union is currently consulting on the options for adopting
measures on sustainable corporate governance,37 which may lead to mandatory human
rights due diligence.38 In our study, the French law is the only due diligence law of the three.

Within this broader context, we now turn to specifically consider the UK, French and
Australian laws in the following sections. Although some stakeholders, particularly
businesses, advocated for consistency of reporting laws across jurisdictions,39 other
stakeholders, particularly civil society, sought to improve on previous laws, and so we see
both points of convergence and divergence in the resultant laws.

United Kingdom

The UK’s MSA was introduced in 2015. It has seven parts, including protection for victims,
civil and criminal provisions, newmaritime enforcementmechanisms, and the establishment
of an anti-slavery commissioner, but the business reporting obligations in Section 54 are our
primary interest in this research. Section 54 was developed in consultation with stakeholder
groups with the intention that the transparency created through regular public reporting
regarding the steps businesseswere taking to eradicatemodern slavery from their operations
would ‘create a race to the top’40 in responsible business practice.

34 OECD, ‘OECD Due Diligence Guidance for Responsible Business Conduct’ (2018). See Catie Shavin, ‘Unlocking
the Potential of the New OECD Due Diligence Guidance on Responsible Business Conduct’ (2019) 4:1 Business and
Human Rights Journal 139–145.

35 Australia, Department for Home Affairs, ‘Commonwealth Modern Slavery Act 2018: Guidance for Reporting
Entities’, in paragraph 53, links the Act’s concept of due diligence with that in the UNGPs. It also includes, in Table 8,
the ‘OECD Due Diligence Guidance for Responsible Business’ as a resource for reporting entities.

36 Anneloes Hoff, ‘Dutch Child Labour Due Diligence Law: A Step Towards Mandatory Human Rights Due
Diligence’, Oxford Human Rights Hub (10 June 2019), https://ohrh.law.ox.ac.uk/dutch-child-labour-due-diligence-
law-a-step-towards-mandatory-human-rights-due-diligence/ (accessed 6 February 2020).

37 European Commission, ‘Sustainable Corporate Governance’, https://ec.europa.eu/info/law/better-regulation/
have-your-say/initiatives/12548-Sustainable-corporate-governance/public-consultation (accessed 18 December
2020).

38 Business and Human Rights Resource Centre, ‘Proposal For an EU Wide Mandatory Human Rights Due
Diligence Law’, https://www.business-humanrights.org/en/latest-news/proposal-for-an-eu-wide-mandatory-
human-rights-due-diligence-law/ (accessed 18 December 2020).

39 See, e.g., Parliament of the Commonwealth of Australia,Modern Slavery and Global Supply Chains: Interim Report of
the Joint Standing Committee on Foreign Affairs, Defence and Trade’s Inquiry Into Establishing a Modern Slavery Act in
Australia (August 2017), para 3.36.

40 UK Home Office, ‘Transparency in Supply Chains etc. A Practical Guide’, https://assets.publishing.service.go
v.uk/government/uploads/system/uploads/attachment_data/file/649906/Transparency_in_Supply_Chains_A_
Practical_Guide_2017.pdf (accessed 10 January 2020).
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The MSA was influenced by domestic actors and international anti-slavery activism
through new abolitionist discourse.41 Broad and Turnbull argue that a UK Home Office
review of modern slavery identified wide ranging criminal activity and evinced a strong
moral component.42 They note that government promotion of a modern slavery discourse
was supported by the think tank Centre for Social Justice and activist groups but that
ultimately, policymaking was characterized by top-down decision-making, a lack of
evidence-base and exclusion of key actors. LeBaron and Rühmkorf note that business
opposition towards new legislation to raise public labour standards is to be expected and
that this was the case in the UK during the development of theMSAwhereby business actors
champion weak regulatory initiatives.43

In addition to the international abolitionist discourse, the MSA was influenced by
international and regional law and is intended to give effect to the UNGPs and to be
consistent with EU Directive on Non-Financial Reporting. Section 54 (Transparency in
Supply Chains etc.) of the UK’s MSA applies to commercial organizations who supply goods
or services in the UK and who have an annual turnover above £36 million. The Act requires
such businesses to prepare and publish a slavery and human trafficking statement each
financial year. The statement must either explain the steps that the organization has taken
to ensure that slavery or human trafficking is not taking place in any of its supply chains or
own business, or state that they have ‘taken no such steps’. Slavery and human trafficking
statements must be approved and signed off by a senior official of the business
(e.g., director, senior partner or equivalent). Organizations with a website must publish
their statement on their website and provide a link to the statement in a prominent
position on their homepage. Organizations without their own website must make their
statement available on request. The Act provides for civil enforcement for non-compliance
with Section 54.

Beyond the requirement to prepare a statement annually, to have this approved and
signed by a senior executive and to publish this on the corporate website, there is little
compulsion regarding what the statements include. Section 54 provides guidance regarding
what statements ‘may include’, but there is no minimum requirement regarding level of
disclosure or detail, indeed stating that no actions have been undertaken meets the Act’s
reporting requirement. The term ‘supply chain’ is loosely defined within the accompanying
Home Office guidance, with businesses advised that supply chain is understood by ‘its
everyday meaning’,44 leaving the definition open to interpretation regarding scope and
coverage by organizations.

Businesses and commercial organizations are considered within scope of the Act if they
carry out business in any part of the UK and where the business’ total turnover exceeds
£36 million. This brings international businesses with turnovers exceeding £36 million
but with minor UK operations or local turnover within scope of the MSA’s reporting
requirement. This latter point has often not been recognized by organizations with
international subsidiaries within the UK.45

41 Julia O’Connell Davidson, Modern Slavery: The Margins of Freedom (London: Palgrave Macmillan, 2015).
42 Rose Broad and Nick Turnbull, ‘From Human Trafficking to Modern Slavery: The Development of Anti-

Trafficking Policy in the UK’ (2019) 25 European Journal on Criminal Policy and Research 119.
43 Genevieve LeBaron and Andreas Rühmkorf, ‘The Domestic Politics of Corporate Accountability Legislation:

Struggles Over the 2015 UK Modern Slavery Act’ (2019) 17:3 Socio-Economic Review 709.
44 UK Home Office, ‘Transparency in Supply Chains etc. A Practical Guide’, https://assets.publishing.service.go

v.uk/government/uploads/system/uploads/attachment_data/file/649906/Transparency_in_Supply_Chains_A_
Practical_Guide_2017.pdf (accessed 10 October 2019).

45 Hinrich Voss et al, ‘International Supply Chains: Compliance and Engagement With the Modern Slavery Act’
(2019) 7:s1 Journal of the British Academy 61–76.
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France

The second of the three Acts we consider is the French ‘Duty of Vigilance Law’ introduced in
2017.46 This Act is specifically intended to enshrine relevant sections of the OECD Guidelines
and the UNGPs. Businesses are required to produce a vigilance plan which includes
‘reasonable vigilance measures to adequately identify risks and prevent serious violations
of human rights and fundamental freedoms, risks to serious harms to health and safety and
the environment’.47 The law applies within France and extraterritorially and provides for
victims to bring civil action for remedies.48 The first case was brought in October 2019
against energy company Total by Friends of the Earth and other environmental groups
which claim that Total has failed to elaborate and implement its human rights and
environmental vigilance plan in Uganda.49

Therefore, civil society groups are key stakeholders in the French law within a reflexive
law framework. As well as taking strategic litigation such as the Total case, NGOs have
established a publicly available repository of companies covered by the French law,50 in the
absence of a Government repository. During the development phase of the law, the
discourse from France suggests that the law was the result of an active campaign by civil
society groups, including trade unions.51 Nonetheless, the other key stakeholder group –
businesses – did push back when the constitutionality of the law was challenged before the
Constitutional Council. The Council upheld the law but did strike down provisions for
substantial penalties for failure to publish plans.52

Rather than applying to businesses over a specified revenue threshold, the French law
applies to businesses with over 5,000 employees in France or 10,000 employees in France and
abroad (both include subsidiaries). As well as applying to the activities of subsidiaries, the
law also applies to subcontractors and suppliers with whom there is an established business
relationship. A criticism has been that the law is estimated to affect only 150 companies, and
businesses in some high-risk sectors (such as the extractive or garment industry) are not
subject to the law.53

46 Loi no. 2017-399, note 2.
47 Ibid, 320.
48 Ibid, 319.
49 Friends of the Earth International, ‘Oil Company Total Faces Historic Legal Action in France for Human Rights

and Environmental Violations in Uganda’, https://www.foei.org/news/total-legal-action-france-human-rights-
environment-uganda (accessed 18 December 2020). On 10 December 2020, the Versailles Court of Appeal confirmed
a lower court decision that the case should be heard in the commercial court, but there has not yet been a ruling on
themerits of the case: Business and Human Rights Resource Centre, ‘France: Appeals Court Remands First Case Filed
Under Duty of Vigilance Law to the Commercial Court’ (14 December 2020), https://www.business-humanrights.
org/en/latest-news/total-uganda-case-the-court-of-appeal-of-versailles-remands-the-case-to-the-commercial-
court/ (accessed 18 December 2020).

50 Vigilance Plan, ‘Duty of Vigilance Radar’, https://vigilance-plan.org/ (accessed 18 December 2020).
51 Sandra Cossart, Jerome Chaplier and Tiphaine Beau de Lomenie, ‘The French Law on Duty of Care: A Historic

Step Towards Making Globalization Work for All’ (2017) 2 Business and Human Rights Journal 317.
52 Conseil Constitutionnel, ‘Communiqué de presse: Décision no. 2017-750 DC du 23 mars 2017 – Loi relative au

devoir de vigilance des sociétés mères et des entreprises donneuses d’ordre’ (23March 2017), https://www.conseil-
constitutionnel.fr/actualites/communique/decision-n-2017-750-dc-du-23-mars-2017-communique-de-presse#:~:
text=Par%20sa%20d%C3%A9cision%20n%C2%B0,des%20entreprises%20donneuses%20d’ordre (accessed 7 February
2020).

53 Les Amis de la Terre (Friends of the Earth France), ‘End of the Road for Transnational Corporations?
Human Rights and Environment: From a Groundbreaking French Law to a UN Treaty’, http://www.foei.org/
wp-content/uploads/2017/10/end_of_the_road_for_tncs_foef-aaf-oct17_ENG.pdf (accessed 20 September
2020).
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Australia

Australia’s MSA (Cth) was introduced in 2018, taking effect in January 2019 and with the first
modern slavery statements due in 2020 or 2021 depending on the entity’s reporting period.
Key aspects of the law also draw on terminology and concepts used in the UNGPs.
Furthermore, the Act was clearly influenced by the UK MSA. The terms of reference of
the inquiry by the Joint Standing Committee into establishing an AustralianMSA, beginwith
the statement: ‘With reference to the United Kingdom’s Modern Slavery Act 2015 … the
Committee shall examine whether Australia should adopt a comparable Modern Slavery
Act’.54 Australian businesses with operations in the UK have already published statements
under the UK legislation.55 As discussed above, although the UKMSA includedmultiple legal
reforms, including with regard to criminal law, Australia had already introduced criminal
law amendments,56 and so the Australian MSA is predominantly a business reporting
statute. Although there are no penalties for non-compliance, failure to lodge statement
can result in the Minister requesting the entity to explain its failure and/or undertake
remedial action and where the entity fails to comply with the Minister’s request, the
Minister may publish details on the modern slavery register. The Australian MSA also
provides for annual Ministerial reporting to Parliament on the implementation of the Act
and for a three-year review.

From a reflexive law-making perspective, multiple stakeholders including civil society,
academics and businesses made submissions during the consultation phase on the MSA. In
addition, leading philanthropist Andrew Forrest and his family have been identified as
key stakeholders in promoting the Australian MSA.57 The Forrest family had previously
established international anti-slavery NGO Walk Free.58

Unlike the UK and France, Australia lacks a national action plan on business and human
rights. This is despite committing to a consultation with a view to adopting a national action
plan in its 2015 universal periodic review by the UN Human Rights Council, following
recommendations from the Netherlands, Norway and Ecuador.59 The Government
established an advisory group to consider the matter in 2017,60 but later that year, it
withdrew its support for this initiative.

54 Parliament of the Commonwealth of Australia, Joint Standing Committee on Foreign Affairs, Inquiry into
establishing a Modern Slavery Act in Australia, ‘Terms of Reference’, https://www.aph.gov.au/Parliamentary_
Business/Committees/Joint/Foreign_Affairs_Defence_and_Trade/ModernSlavery/Interim_Report/section?id=
committees%2freportjnt%2f024092%2f24997 (accessed 4 June 2019).

55 See, e.g., Rio Tinto, ‘Slavery and Human Trafficking Statement 2016’, http://www.riotinto.com/documents/
RT_Slavery_and_human_trafficking_statement.pdf (accessed 3 January 2021); Wesfarmers, ‘Wesfarmers Human
Rights and Modern Slavery Statement’, https://sustainability.wesfarmers.com.au/our-principles/sourcing/ethi
cal-sourcing-and-human-rights/wesfarmers-human-rights-and-modern-slavery-statement/ (accessed 3 January
2021).

56 Criminal Code Amendment (Slavery and Sexual Servitude) Act 1999 (Cth); Crimes Legislation Amendment
(People Smuggling, Firearms Trafficking and Other Measures) Act 2002 (Cth); Criminal Code Amendment
(Trafficking in Person Offences) Act 2005 (Cth); Crimes Legislation Amendment (Slavery, Slavery-like Conditions
and People Trafficking) Act 2013 (Cth).

57 FionaMcGaughey et al, ‘Should Australia have aModern Slavery Act?’, The Conversation (13 June 2017), https://
theconversation.com/should-australia-have-a-modern-slavery-act-79335 (accessed 20 September 2020).

58 Minderoo Foundation, ‘Walk Free’, https://www.minderoo.com.au/walk-free/ (accessed 20 September 2020).
59 Human Rights Council, ‘Report of the Working Group on the Universal Periodic Review of Australia’,

A/HRC/31/14 (13 January 2016).
60 Department of Foreign Affairs and Trade, ‘Multi-Stakeholder Advisory Group on Implementation of the UN

Guiding Principles on Business and Human Rights’, https://dfat.gov.au/international-relations/themes/human-
rights/business/Pages/multi-stakeholder-advisory-group-on-implementation-of-the-un-guiding-principles-on-
business-and-human-rights.aspx (accessed 13 January 2021).
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Comparison of the Three Laws

Table 1 provides a summary of the scope of each of the three laws and key differences. The
French law has a broader scope of conduct than modern slavery, as it includes human rights
and fundamental freedoms, health and safety of persons, and the environment. It is also a
due diligence law and therefore asserts more obligation on businesses to take action. In
contrast, obligations under the UK and Australian laws are merely to report. Second, the
Australian MSA applies also to the Australian Government as a reporting entity. Third, the
thresholds differ, with the UK’s £36 million (approximately AUD$61 million, €39 million)
being significantly lower than Australia’s AUD$100 million. France’s law is difficult to
compare in this regard as it is based on number of employees, rather than a financial
threshold, but it also focuses on very large businesses. Fourth, all laws apply to a business
operating in any of these jurisdictions as well as their domestic and international suppliers.

The three laws share characteristics in terms of reporting requirements – or at
least accompanying guidance recommends the following: the supply chain; risk mapping/
assessment andmanagement; analysis of subsidiary and supply chain risk; and effectiveness.
A few differences are noteworthy. First, the UK MSA states that businesses must report in
their annual statements, the steps taken to ensure modern slavery is not taking place,
but may include information on policies, due diligence, risk, effectiveness and training.
Statements are to be published on the company’s website (if they have one). The only
penalty is that the Secretary of State can bring civil proceedings for an injunction. In the
French Act, all reporting requirements are mandatory, including risk mapping, evaluation,
mitigations, monitoring systems and effectiveness. Vigilance plans are to be included in a
company’s annual reports andmade publicly available. There are three judicial mechanisms
cited in the French Act in the case of non-compliance – formal notice to comply, injunction
with periodic payments, and civil liability. The Australian Act’s reporting requirements are
also mandatory (‘must’ rather than ‘may’) including structures, risks, effectiveness, and
consultation with subsidiaries. The statements must be incorporated into annual reporting
andmade available on a Government-run public repository. There are no penalties specified.
It follows from this comparison that we expect the reporting on modern slavery to change
over time as businesses try to emulate the British and the later French legislation in their
reporting. That is, in order to comply with the French expectations (and subsequently the
Australian), they intentionally ‘over-report’ in the UK.

III. Methodology

Companies which would be required to report under all three laws were identified for
comparative analysis. The companies were identified on the basis of having operations in
France, the UK and Australia, having prepared and published at least one vigilance plan
(under the French legislation) and at least one slavery and human trafficking statement
(under the UK legislation), and required to report under the Australian legislation having
exceeded the turnover threshold. The companies were initially identified using online
repositories of vigilance plans and modern slavery statements hosted by NGOs. Only
companies reporting under the French law were chosen from the UK repository; this
resulted in 50 companies. As the first reporting cycle in Australia only began in 2020, those
expected to be subject to the law were identified on the basis of annual turnover using
the IBISWorld database.61 The database contained a company record for 24 Australian
subsidiaries from the original list of 50 firms, and of these 22 reported a total annual
revenue of greater than the reporting threshold under theAustralian Act of AUD$100million

61 IBISWorld, https://my.ibisworld.com/ (accessed 12 October 2019).
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Table 1. Scope of Australian, French and British legislation

Jurisdiction

Type of conduct and extent of

activities Type of corporate entity Report content Legal consequences of non-compliance

United Kingdom Modern slavery and human

trafficking

– the company itself

– the companies it controls

– the organization’s supply chains

Commercial organizations

which:

– supply goods and

services;

– carry on a business/

part of a business in the

UK; and

– have an annual turn-

over of £36 million

(ca AUD$61 million)

Must include:

– the steps taken by the organization

during the year to ensure slavery and

human trafficking are not taking place

in any of its supply chains or in any part

of its own business

– May include:

– policies in relation to slavery and human

trafficking

– due diligence processes in relation to

slavery and human trafficking

– the risk of slavery and human trafficking

taking place, and the steps taken to assess

and manage that risk

– effectiveness in ensuring slavery and

human trafficking is not taking place

– staff training on slavery and human

trafficking

The Secretary of State may bring civil

proceedings for an injunction

France Risks to and severe impacts on

human rights and fundamental

freedoms, health and safety of

persons, and the environment

The activities of:

– the company itself

– the companies it controls

– the organization’s supply chains
with a commercial relationship

A company that employs,

for a period of two

consecutive financial

years:

– at least 5,000

employees itself and

in its subsidiaries

within French

territory

(1) The vigilance plan must include:

– risk mapping for the identification,

analysis and prioritization of risks to

human rights and fundamental

freedoms, health and safety of persons,

and the environment

– regular evaluation procedures

regarding the situation of subsidiaries,

subcontractors and suppliers

Three judicial mechanisms:

(1) formal notice to comply

(2) injunction with periodic

payments

(3) civil liability action in case of a

damage

(Continued)
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Table 1. Continued

Jurisdiction

Type of conduct and extent of

activities Type of corporate entity Report content Legal consequences of non-compliance

– at least 10,000

employees itself and in

its subsidiaries globally

– appropriate actions to mitigate risks or

prevent severe impacts

– an alert and complaint mechanism

– a system for monitoring implementation

measures and evaluating their

effectiveness

(2) Report on the effectiveness of the

implementation of the vigilance plan

Australia Modern slavery

– the company itself

– the companies it controls

– the organization’s supply chains

– Entities based or

operating in Australia

with annual consolidated

revenues of more than

AUD$100 million

Must include:

– details regarding the entity and its

corporate structure, operations and

supply chains

– risks of modern slavery practices in

operations and supply chains

– actions taken to assess and address those

risks, including due diligence and

remediation processes

– how the entity assesses the effectiveness

of such actions

– the process of consultation with

subsidiary entities in preparing the

modern slavery statement

– any other relevant information

Minister may request an explanation;

may request remedial action in

relation to that requirement; may

publish information about the failure

to comply
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for the year ended 31 December 2018. The 22 companies were categorized by industry sector
using Standard Industry Classification (SIC) Division62 (listed in Table 2).

In order to narrow the search to identify case study companies for in-depth analysis, the
nine companies in the most commonly occurring SIC Division – ‘D. Manufacturing’ – were
chosen for further analysis, all of which are headquartered in France. See Table 3 for details
of the sample. For these nine companies, copies of all vigilance plans (France) and slavery
and human trafficking statements (UK) were analysed. French vigilance plans were
found on vigilanceplan.org or on company websites and most were available in both French
and English. UK slavery and human trafficking statements were found on
modernslaveryregistry.org and company websites.63 Where available, all modern slavery
reports and vigilance plans were downloaded for analysis. The earliest available reports and
statements were produced in relation to the annual reporting period ending in 2016; our
sample included available reports and statements up to the annual reporting period ending
in 2019 (the last available complete reporting period). This resulted in a total of 16 vigilance
plans and 43 slavery and human trafficking statements. Of these, some were published
before the French law came into effect in 2017.64 These documents were catalogued and
analysed with reference to the reporting requirements under the French and UK laws.65

Although the content of statements and reports varies depending on the requirement of the

Table 2. Companies Identified as Reporting Under French, UK and Australian Legislation and Able to be

Categorized by SIC

Accor S.A. Bureau Veritas Registre

International de

Classification de Navires

et d’Aeronefs SA

Capgemini S.E. Credit Agricole

S.A.

Engie S.A.

EssilorLuxottica Europcar Group S.A. HSBC France Kering S.A. Legrand S.A.

L’Oreal S.A. LVMH Moët Hennessy
Louis Vuitton

Pernod Ricard

S.A.

Rexel S.A. Sanofi S.A.

Schneider

Electric S.E.

Sodexo Suez S.A. Thales Transdev Group

Veolia

Environnement

Vinci S.A.

62 United States Department of Labor, ‘Standard Industrial Classification (SIC) Manual’, https://www.osha.gov/
pls/imis/sic_manual.html (accessed 12 October 2019). Two companies were not able to be identified according to
SIC – Transdev Group and HSBC France.

63 While some UK subsidiaries prepare statements in their own name, others publish statements prepared in the
name of the group more generally. Corporate acquisitions and mergers may have taken place during the reporting
years of 2016 and 2019.

64 For the French companies, all but LVMH’s vigilance plan for 2017 were found.
65 Sherpa, ‘Vigilance Plans Reference Guidance’, https://www.asso-sherpa.org/vigilance-plans-reference-guid

ance-legal-analysis-on-the-duty-of-vigilance-pioneering-law (accessed 18 July 2020); Business and Human Rights
Resource Centre, ‘FTSE 100 at the Starting Line: An Analysis of Company Statements Under the UK Modern Slavery
Act’ (16 November 2016), https://www.business-humanrights.org/en/from-us/briefings/ftse-100-at-the-starting-
line-an-analysis-of-company-statements-under-the-uk-modern-slavery-act/ (accessed 18 July 2020); Business and
Human Rights Resource Centre, ‘FTSE 100 and the UKModern Slavery Act: FromDisclosure to Action’ (19 November
2018), https://www.business-humanrights.org/en/from-us/briefings/ftse-100-the-uk-modern-slavery-act-from-
disclosure-to-action/ (accessed 18 July 2020); Jeff Schwartz, ‘The Conflict Minerals Experiment’ (2016) 6:1 Harvard
Business Law Review 129.
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Table 3. Nine Companies Selected for Analysis (SIC Division – ‘D. Manufacturing’) from the 22 Companies Deemed Subject to the Australian MSA, French Droit de Vigilance,

and UK MSA

France HQ UK subsidiary Australia subsidiary Standard Industry Classification and title

Essilorluxottica Essilor

International S.A.

Luxottica South Pacific Holdings Pty

Ltd

38: Measuring, analysing and controlling instruments; photographic, medical and

optical goods; watches and clocks

Kering Kering SA Gucci Australia Pty Ltd 23: Apparel, finished products from fabrics and similar materials

Legrand Legrand Electric

Ltd

Legrand Group Pty Ltd 36: Electronic, electrical equipment and components, except computer equipment

L’Oréal L’Oréal (UK) Ltd L’Oreal Australia Pty Limited 28. Chemicals and allied products

LVMH Moët Hennessy
Louis Vuitton

Louis Vuitton

Malletier SA

Louis Vuitton Australia Pty Ltd 20. Food and kindred products

Pernod Ricard Pernod Ricard UK

Limited

Pernod Ricard Pacific Holding Pty

Ltd

20. Food and kindred products

Sanofi Sanofi Group Sanofi-Aventis Australia Pty Limited 28. Chemicals and allied products

Schneider Electric France Schneider Electric

S.E.

Schneider Electric Australia

Holdings Pty Limited

36. Electronic, electrical equipment and components, except computer equipment

Thales Thales UK Limited Thales Australia Holdings Pty

Limited

38. Measuring, analysing and controlling instruments; photographic, medical and

optical goods; watches and clocks
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laws, some similar themes emerge across the three jurisdictions, allowing for a thematic
analysis. Thematic coding of all 59 vigilance plans and modern slavery statements was
carried out and collated in Microsoft Excel, which allowed for filtering and analysis.

We recognize limitations to our methodology. The databases used are incomplete and
corporate websites are inconsistent. For example, some databases contain plans or
statements for prior financial years and some only provide for the current financial year,
although company websites often provided the required documents. Financial reporting
periods differ within and between jurisdictions, and the disclosure of reports and statements
often lag behind the periods to which they relate; yet, the period they cover is not always
clearly stated.66 Another limitation is the use of third-party translatedmaterials with regard
to the French duty of vigilance laws. We compensated for this by triangulating across
multiple sources to verify the content. Using a small sample of reports for nine companies
allowed in-depth analysis of the 59 vigilance plans and modern slavery statements for
manufacturing companies but did not provide a representative sample of the overall
implementation of the laws.

IV. Findings

Risk Management and Due Diligence

As indicated in Table 4, companies address risk management and/or due diligence with
reference to several types of initiatives. The most common initiative is the use of corporate
policies such as code of ethics, conduct, human rights policies, modern slavery policies and
whistleblowing policies. References to policies were found in all UK statements and French
plans. The use of supplier screening processes and corporate training for staff – and
sometimes suppliers – was also common, particularly in the UK.

Table 4. Risk Management and Due Diligence Strategies

Risk management and due

diligence initiatives

Contained in

French plans? (%)

Contained in UK

statements? (%)

Total number of reports (UK

and France combined)

Policies (e.g. code of conduct/

ethics/whistleblowing, etc.)

100 100 59

Supplier selection and screening

processes

50 91 47

Training 31 93 45

Governance structures 88 44 33

Risk mapping/assessment 94 30 28

Audits (self-evaluation and third

party)

81 16 20

Accreditation/membership of

bodies, etc.

25 33 18

Recruitment and employment 0 14 6

66 Voss et al, note 45, 61–76.
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In what we have called ‘governance’, there was quite prolific reference to governance but
a lack of specificity or quality information. Of the 33 statements that referred to governance
and oversight mechanisms, only 13 mentioned a dedicated working group or committee.
The best quality information on governance was found in French statements from Kering
and L’Oréal, including a list of multiple departments that were included in the committees.

Identifying risks is key to responding to and preventing human rights abuses and modern
slavery and is required by the French law, including at the level of subcontractors and suppliers:

The plan shall include the reasonable vigilance measures to allow for risk identification
and for the prevention of severe violations of human rights and fundamental freedoms,
serious bodily injury or environmental damage or health risks resulting directly or
indirectly from the operations of the company and of the companies it controls within
themeaning of Article L.233-16, II, aswell as from the operations of the subcontractors or
suppliers with whom it maintains an established commercial relationship, when such
operations derive from this relationship.

Although not mandatory, the UK MSA recommends that statements include: ‘due
diligence processes in relation to slavery and human trafficking in its business and supply
chains; the parts of its business and supply chains where there is a risk of slavery and human
trafficking taking place, and the steps it has taken to assess and manage that risk’.

Some companies excelled in this area, providing high-quality information. Kering, for
example, provides excellent information on plans for risk assessment and a detailed
methodology for risk mapping, including information on the risk management system they
use. L’Oréal also provides good information including risk mapping within subsidiaries
broken down by site type and activity type. They also focus on suppliers, broken down by
vulnerability of the country and supplier’s industry.

We observed that audits were less commonly used thanmight be expected or anticipated
(see Table 4), and self-evaluation was more common than third-party audits. Audits can be a
useful way of engaging stakeholders on the ground and there is some evidence that targeted
audits can be effective in detecting modern slavery.67 Others caution against a reliance on
audits68 – we have not examined their effectiveness in practice as part of this study.

Reporting on Effectiveness

The French Act requires companies to report on their ‘monitoring scheme to follow up on the
measures implemented and assess their efficiency’; and the UK MSA recommends reporting
on ‘effectiveness in ensuring that slavery and human trafficking is not taking place in its
business or supply chains, measured against such performance indicators as it considers
appropriate’. Overall, statements were quite weak on the topic of the effectiveness of their
risk assessment, with very few identifying targets and few discussing results. Twelve of the
16 French vigilance plans discussed performance indicators and only 10 of the 43 UK
statements. Similarly, half of all French plans discussed results, whereas only 10 of the
43 UK statements included a discussion of results. This finding is in line with the findings of
FTSE 100, which noted that evaluation of effectiveness ‘was the lowest scoring category’.69

67 Amy V Benstead, Linda C Hendry and Mark Stevenson, ‘Detecting and Remediating Modern Slavery in Supply
Chains: A Targeted Audit Approach’ (2020) Production Planning & Control.

68 Justine Nolan and Jolyon Ford, ‘Regulating Transparency on Human Rights and Modern Slavery in Corporate
Supply Chains: The Discrepancy Between Human Rights Due Diligence and the Social Audit’ (2020) 26:1 Australian
Journal of Human Rights 27–45.

69 Business and Human Rights Resource Centre, note 65, 2.
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The lack of effectiveness measures was particularly the case in the UK, suggesting that
due diligence laws that place a higher burden on reporting entities may be more likely to
drive effectiveness. Pernod Ricard’s 2018–19 UK Modern Slavery Statement did provide
performance indicators and targets (training incorporated in all staff inductions,
assessment of policy breaches within one week, etc.), but did not provide any numerical
results, or the extent to which they had reached their target. Of all the statements in either
jurisdiction, only two used the number of incidents of modern slavery as an indicator (the
L’Oreal statements). The lack of quantitative measurement may be a result of reputation
management, with the reluctance to share data that could enable direct comparisons
between firms, mitigating the risk of being identified for poor performance.

Supply Chain

The French Act refers to ‘reasonable vigilance measures to allow for risk identification and
for the prevention of severe violations of human rights and fundamental freedoms, serious
bodily injury or environmental damage or health risks resulting directly or indirectly from
the operations of the company and of the companies it controls … as well as from the
operations of the subcontractors or suppliers’. It also provides for ‘Procedures to regularly
assess, in accordance with the risk mapping, the situation of subsidiaries, subcontractors or
suppliers’.70

The UK Act recommends including information about ‘the organization’s structure, its
business and its supply chains’ and ‘its due diligence processes in relation to slavery and
human trafficking in its business and supply chains’ and ‘the parts of its business and supply
chains where there is a risk of slavery and human trafficking taking place, and the steps it
has taken to assess and manage that risk’ and finally, ‘its effectiveness in ensuring that
slavery and human trafficking is not taking place in its business or supply chains’.71

With regard to supply chains, it appeared that most companies were building these
considerations into their contracts with suppliers. The most common types of information
provided related to supplier selection or screening policies (42 out of 59 statements) and
supplier codes of conduct (37 out of 59). These two were interlinked in many cases, as many
companies stated they selected suppliers based on their compliance with the company’s
supplier code of conduct. This was the case in statements such as those provided by LVMH
Loro Piana that required suppliers to sign and acknowledge their supplier code of conduct
prior to engaging them in a business relationship.

A common query with regard to business reporting laws, is how far down the supply chain
companies are expected to go. Most of the statements were silent on this issue – only four
statements specified what tier of the supply chain they limited their risk assessment to. A few
statements provided information about tier two (or below) suppliers and only one statement
recorded requiring suppliers to disclose their subcontractors as part of the selection/screening
process.72 A few reports, such as Essilor Luxottica’s French Duty of Vigilance Plan 2018,
mentioned that they restricted risk assessment to tier one suppliers and subcontractors.

V. Discussion

This preliminary analysis of the three laws and a sample of statements submitted under the
French and UK Acts provides some indications of how the laws have influenced reporting

70 Loi no. 2017-399, note 2, art 1–2.
71 UK MSA, note 1, sec 54(5).
72 LVMH Moet Hennessey Louis Vuitton, ‘2017 UK Modern Slavery Statement’, https://media.business-human

rights.org/media/documents/files/LVMH_Modern_Slavery_Statement_2017_SIGNED.pdf (accessed 10 October 2019).
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entities in different ways. Multinational enterprises will be required to report under
multiple domestic modern slavery related laws – nonetheless, only 22 of the companies
reporting in the UK and in France were found to also be likely to be subject to the Australian
MSA – so the fear of widespread ‘red-tape’ implications of thousands of companies being
required to report under multiple laws is not yet borne out. It is anticipated that the
numbers will increase as new laws are introduced – an area of significant legislative activity
across the world at present.

Modern slavery and human rights laws are developing within a reflexive law framework
and as such, the companies subject to multiple laws are likely to continue to advocate for a
common approach to business reporting. A risk is that the shared format that might be
deemed acceptable might be the least onerous option, and therefore potentially less
effective. The fact that the UK Act in Section 54(5) suggests but does not require particular
content in modern slavery reports, whereas s16(1) of the Australian Act mandates content,
might incentivize companies that have reported under the UK Act to add minimal content
when reporting in Australia. Early statements submitted in Australia at time of writing show
some evidence of reporting entities preparing one report designed to cover more than one
jurisdiction – most notably the UK and Australia – despite the differences in the two Acts’
requirements.73 Infor Global Solutions’ report, one of the reports covering the UK and
Australia, seems to follow the structure of Section 54(5) of the UK Act more closely than that
of s16(1) of the Australian Act, and omits one of the suggested elements from the UK Act,
namely training.74 This would appear to be an example of following the least demanding
legislation. Two key questions for all stakeholders – policy makers, researchers, businesses
and civil society – are whether the more onerous requirements of a due diligence law, such
as the French law, lead to a more thorough and rigorous analysis of risks; and, if so, whether
this more rigorous approach might then be used to report under Acts with less onerous
requirements, such as the UK and Australian MSAs. To the extent that we can tell from the
statements, the French statements typically reported more engaged and ‘on the ground’
activities such as audits. Seven out of 16 French statements reported use of self-evaluation
audits and six out of 16 reported third-party audits, compared with only five out of 43 and
two out of 43, respectively, for the UK statements (Table 4). For example, Legrand discusses
audits in some detail in its French vigilance plans but not in its UK modern slavery
statements. There was also a marked difference in discussion of ‘governance’. Fourteen
out of 16 French statements discussed governance structures within the organization,
compared with 19 out of 43 UK statements. Risk mapping and assessment featured strongly
in the French statements (15 out of 16) but was less prevalent in the UK statements (13 out of
43; Table 3). French plans were also more engaged with the question of the effectiveness of
their efforts, with 12 of the 16 French vigilance plans including performance indicators,
compared with 10 of the 43 UK statements.

When thinking about modern slavery report regimes as legal transplants, it is important
to look beyond state legislation. One recent book has analysed the difficulties that states
experience translating international definitions of human trafficking into domestic criminal

73 See, for example, the reports of Infor Global Solutions (ANZ) Pty Limited, ‘Infor ANZ Modern Slavery Statement’,
https://modernslaveryregister.gov.au/statements/file/96718727-47a0-45b7-ac1b-15d99b8a7ddf/ (accessed10January
2021); Toll Holdings Limited, ‘Toll Modern Slavery and Human Rights Statement FY 2020’, https://modernslaveryr
egister.gov.au/statements/file/3b5ff791-010c-4ce2-87c8-423722849f73/ (accessed 10 January 2021); American Airlines,
‘Modern Slavery Statement 2020’, https://modernslaveryregister.gov.au/statements/file/35dae6e3-23e5-4900-8f1f-
16a3e8ffd431/ (accessed 10 January 2021). A few entities, such as Lenovo (Australia and New Zealand) Pty Limited,
have submitted reports purporting to fulfil reporting obligations under theAustralian andUKmodern slavery laws and
the California Transparency in Supply Chains Act of 2010 (US).

74 Infor Global Solutions, note 73.
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law.75 Literature on legal transplants in the broad area of corporate social responsibility has
examined how businesses themselves can participate in the transplantation by using
international or home country norms in their behaviour abroad, including in disclosure
regimes, for example on conflict minerals.76 Despite these differences between reporting
under the two laws, there are also some indications that the French Act might drive
strategies that are used broadly by the entity and reported under the UK MSA. For example,
the ‘alert mechanism’ in the French Act,77 commonly referred to as a ‘whistleblower’
provision, is specific to the French law and not required under the UK MSA. Nonetheless,
26 out of 42 UK MSA statements referred to whistleblowers or alert mechanisms. For
example, Legrand’s Modern Slavery Statements and Vigilance Plans all refer to dispositif
d’alerte/whistleblowing. This might be because it is a requirement of the French law and so
is adopted by the company more broadly, or it may be because the official guidance
document on the UK MSA does contain several references to complaint mechanisms and
whistleblowers,78 and the UNGPs discuss grievance mechanisms. There was some evidence
of text being re-used across French and UK statements/vigilance plans but as the French Act
has a broader remit (human rights and environment) and the UK is related only to modern
slavery, there typically remained significant differences in the documents.

As discussed above (Section II.C), the French Act is unique among the three in providing
that any party with standing can seek a periodic penalty payment for failure to comply with
the law. Brabant and Savourey argue that these periodic penalty payments are the primary
tool available for civil society to ensure the existence and effectiveness of vigilance plans;
they also argue that businesses may be wary of the potential reputational damage related to
the publication of a decision, thereby strengthening the preventative objective of the law.79

This aligns with Braithwaite and Drahos’ finding that in global business regulation, coercion
is more widely used and more cost-effective than reward for compliance.80 Brabant and
Savourey argue: ‘The quest for an effective implementation of the plan is thus one of the
characteristics of the Law’.81

Therefore, the penalties available under the French law and the higher engagement with
risk discussed in our sample suggests that there is potential for the French law to drivemore
robust risk analysis and response. However, the question remains – does this lead to
improved human rights and environmental outcomes on the ground? And how might we
assess this? Our analysis has shown that reporting of quantitative measures of effectiveness
by businesses are lacking. Given the strong focus globally on new laws related to modern
slavery, business and human rights, sustainability and other related forms of business
reporting, more research is required to develop a robust framework for assessing the
effectiveness of such laws.

Overall, we note that more onerous forms of due diligence and risk assessment activities
such as audits are less commonly used than the somewhat less demanding measures such as

75 Dominika Borg Jansson,Modern Slavery: A Comparative Study of the Definition of Trafficking in Persons (Leiden: Brill
Nijhoff, 2014).

76 Neli Frost, ‘Transnational Corporations as Agents of Legal Change: The Role of Corporate Social Responsibility’
(2016) 5 Cambridge Journal of International and Comparative Law 502; Chang-Hsien Tsai and Yen-Nung Wu, ‘What
Conflict Minerals Rules Tell Us about the Legal Transplantation of Corporate Social Responsibility Standards
without the State: From the United Nations to the United States to Taiwan’ (2018) 38 Northwestern Journal of
International Law and Business 233.

77 Loi no. 2017-399, note 2, art 1(4).
78 UK Home Office, note 44.
79 Stéphane Brabant and Elsa Savourey, ‘French Law on the Corporate Duty of Vigilance: A Practical and

Multidimensional Perspective’ (2017) 50 Revenue Internationale de la Compliance et de L’Ethique des Affaires 1.
80 Braithwaite and Drahos, note 11.
81 Brabant and Savourey, note 86, 6.
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introducing policies and delivering training. At this stage, it appears that companies are
analysing only the first tier of their supply chains, although the topic of tiers is not discussed
in much detail in many of the statements and plans. It is possible that the reporting will be
more of an iterative process where over time companies will dig deeper into their supply
chains having ‘tested the water’ with these early statements.

The question of whether companies were influenced by international (soft) law in their
reports is also of interest and many companies did refer to international law and/or
membership of relevant international networks. Several of the companies mentioned
membership of the UN Global Compact and/or referenced the UNGPs, and several referred
to the OECD Guidelines on Multinational Enterprises (OECD Guidelines). It was commonly
stated by these companies that the UNGPs and OECD Guidelines were used in developing
their policies, codes of conduct, codes of ethics, or in their overall approach to sustainable
business and supply chains. For example, the Schneider 2016 UK Modern Slavery
statement noted that the CEO of Schneider Electric was President of the UN Global
Compact in France. This observation supports our assertion that leveraging soft law that
firms are already familiar with may provide an approach to drive consistency in the
reporting by MNEs.

Therewere references to other international legal instruments or regulatory frameworks
and memberships. These were less frequent but included: the ILO Convention No. 29 on
Forced Labour, the Kimberley Process for diamonds, the Better Cotton Initiative, ISO 14001
certification of sites, membership of Transparency International and the Chartered Institute
of Procurement and Supply. From a reflexive law perspective, our data suggest that an
influential international stakeholder in this regulatory area is the UN Global Compact.

VI. Conclusion

This study of the French Droit de Vigilance, the UK Modern Slavery Act and the Australian
Modern Slavery Act found that only 22 companies globally will be required to report under
all three laws. Therefore, due to thresholds and other eligibility criteria, such human rights
andmodern slavery related laws do not yet have widespread coverage. Using a subset of this
dataset of 22 companies, we analysed 59 French vigilance plans and UK modern slavery
statements published by nine manufacturing companies. This provided some preliminary
analysis of how businesses have reported under the French Droit de Vigilance and the UK
Modern Slavery Act. Reports under the Australian Modern Slavery Act for these companies
were not yet published at time of writing.

The three laws share characteristics in terms of reporting requirements – or at
least accompanying guidance recommends the following: the supply chain; risk mapping/
assessment andmanagement; analysis of subsidiary and supply chain risk; and effectiveness.
The French Act has a broader scope as it is a due diligence, rather than simply a reporting
law. It also includes obligations to exercise due diligence with regard to human rights and
fundamental freedoms, health and safety, and the environment. It is the only Act of the
three with substantive penalty provisions. All reporting requirements in the French
and Australian Acts are mandatory, but the UK Act has limited mandatory reporting
requirements.

Overall, the more onerous requirements of the French law were reflected in the content
and level of detail in the vigilance plans, compared with the UK modern slavery statements.
However, for some companies, there were strong similarities between the UK and French
publications, indicating ‘creep’ from the French Act into UK reports or a ‘race to the top’.
Given the very different requirements and scope of the French and UK Acts, similarity
between reports was more limited than we might expect to see between UK and Australian
modern slavery statements. Although outside of our dataset, early statements submitted in
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Australia at time of writing show some evidence of reporting entities preparing one report
to meet the requirements of both the UK and Australian MSAs.

Internationally, new laws are developing at domestic, regional and international levels
to address modern slavery, business and human rights, sustainability and related issues.
As such, further research is required to develop a robust framework for assessing the
nebulous question of the effectiveness of such laws. More systematic analysis of business
reports could be facilitated through automated text analysis supported by machine
learning.82 The motivation and drivers behind differing levels of engagement by
businesses in reporting under these laws should be explored. In particular, do the
reflexive or transplanted nature of the legal norms influence a firm’s behaviour? The
laws have been developed within a reflexive law framework, drawing on stakeholder
inputs. The relative weakness of the laws and the current lack of enforcement
mechanisms and penalties, particularly in the UK and Australia MSAs, probably reflect
opposition from some businesses towards such measures. As such, researchers and civil
society remain critical stakeholders and effective oversight and analysis of business
reports is germane to effectively tackling human rights abuses and modern slavery
around the globe. As transnational businesses become subject to numerous modern
slavery reporting obligations, what we may see the kind of non-state means of legal
transplantation described by Frost and by Tsai and Wu, although it is too early to say
whether this will lead to a race to the top or to the bottom in the robustness of
reporting.83
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82 There are some developments underway in this area. See for example the Walk Free and Future Society
initiative: Walk Free, ‘Artificial Intelligence to Assist in the Fight Against Modern Slavery’ (15 June 2020), https://
www.walkfree.org/news/2020/artificial-intelligence-to-assist-in-the-fight-against-modern-slavery/ (accessed
18 July 2020).

83 Tsai and Wu, note 76; Frost, note 76.
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