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Towards a Regulatory Cycle? The Use of

Evaluative Information in Impact Assessments
and Ex-post Evaluations in the European Union

Thomas van Golen and Stijn van Voorst*

As a part of its Better Requlation agenda, the European Commission increasingly stresses
the link between different types of requlatory evaluations. Predictions made by Impact As-
sessments (IAs) could be verified during ex-post legislative evaluations, while ex-post evalu-
ations in turn could recommend amendments to be studied in future IAs. This article com-
bines a dataset of 309 ex-post legislative evaluations (2z000-2014) and a dataset of 225 IAs
of legislative updates (2003-2014) to show how many ex-post evaluations of the Commission
use IAs and vice versa. This way, it explores if the Commission’s rhetoric of a ‘regulatory cy-
cle” holds up in practice. Building on the literature of evaluation use, we formulate the hy-
potheses that the timeliness, quality and focus of the IAs and evaluations are key explana-
tions for use. Our results show that so far only ten ex-post evaluations have used IAs of EU
legislation, while thirty three IAs have used ex-post legislative evaluations. Using Fuzzy set
Qualitative Comparative Analysis, we find that timeliness is a necessary condition of the
use of ex-post evaluations by IAs, suggesting that for the requlatory cycle to function prop-
erly, it is crucial to complete an ex-post evaluation before an IA is launched. Future research
could repeat our analysis for evaluations of non-requlatory activities or study the causal

mechanisms behind our findings.

I. Introduction

During the last sixteen years, the European Commis-
sion (EC) has continuously stressed the need to im-
prove its regulatory framework', an ambition which
it reconfirmed most recently in its new guidelines
for ‘Better Regulation’? By reducing the regulatory
burden imposed on citizens and updating the legis-
lation which remains in force, the Commission
claims to promote a competitive economy and in-

*  Both authors are PhD-Candidates at Tilburg University Law
School.

1 Communication to the Commission from Mrs. Schreyer in agree-
ment with Mr. Kinnock and the President, “Focus on results:
strengthening evaluation of Commission activities”, SEC(2000)1051;
Communication to the Commission from Ms Grybauskaité in agree-
ment with the President, “Responding to strategic needs: Reinforcing
the use of evaluation”, SEC(2007)213; Commission Communication,
“Smart Regulation in the European Union”, COM(2010)543 final;
Commission Communication, “Strengthening the foundations of
Smart Regulation — improving evaluation”, COM(2013)686 final.

2 Commission Staff Working Document, “Better Regulation Guide-
lines SWD(2015)111 final.

3 lbid., p. 4.

crease the legitimacy of the EU.” Impact Assessments
(IAs) and ex-post legislative evaluations are two key
elements of this Commission-wide agenda for Better
Regulation®, as they are tools which can help to make
legislation more ‘evidence-based’” 1As are studies of
the potential costs and benefits of new legislation
and other major proposals®, while ex-post legislative
evaluations study regulations and directives after
they have been in effect for some time.” In its com-
munications on Better Regulation, the Commission

4 From 2010 until 2014 the Better regulation agenda was called
‘Smart Regulation’. For the sake of consistency, in this article we
only use the name Better Regulation, which was used in official
communication before 2010 and is used again since 2015.

5  Claudio Radaelli & Anne Meuwese, “Hard questions, hard
solutions: Proceduralisation through impact assessment in the
EU”, 33 West European Politics (2010), pp. 136 et sqq., at
pp. 137-40; Commission SWD, “Better Regulation Guidelines”,
supra note 2, at pp. 7-9.

6  Commission Communication, “Impact Assessments”,
COM(2002)276 final, at p. 2.

7 Teresa Fitzpatrick, “Evaluating Legislation: An alternative ap-
proach for evaluating EU Internal Market and Services law” 18
Evaluation (2012), pp. 477 et sqq., at p. 478.
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has increasingly stressed the need for a ‘regulatory
cycle’ in which IAs build on the results of ex-post
evaluations and vice versa to promote policy learn-
ing.® For example, ex-post evaluations can test if the
predictions of IAs have come true, advising the re-
peal of legislation which has not achieved the pre-
dicted effects. In turn, IAs can study the costs and
benefits of the amendments which are meant to solve
the problems exposed by ex-post evaluations.’

The question, however, is to what extent the
rhetoric of a regulatory cycle holds up in practice. De-
spite the fact that the potential of linking IAs and ex-
post evaluation was already recognized by the Com-
mission more than a decade ago'?, it appears that the
two types of evaluation often remain unconnected
in practice. In 2007, an external study of the Com-
mission’s IA system showed that only six out of twen-
ty IAs (30%) referred to any kind of interim or ex-
post evaluation, a number which includes the use of
evaluations on unrelated topics.'' The Impact Assess-
ment Board (IAB) — an institution which checks the
quality of IAs — stated that in 2013 only one out of
six IAs (17%) made use of information from ex-post
evaluations.'?

These numbers suggest that IAs and ex-post eval-
uations are only loosely connected, although there is
a notable lack of more systematic data on the topic
from both a descriptive and an explanatory view-
point."? This article seeks to fill this gap by present-
ing quantitative data on the presence of a regulatory
cycle in the EU. By linking a dataset of 309 ex-post

8  Commission Communication, “improving evaluation”, supra note
1, at pp. 2-3; Commission Staff Working Document, “Better
Regulation Toolbox”, complementing SWD(2015)111, at pp. 288.

9  Directorate-general for Internal Market and Services, “DG
MARKT Guide to Evaluating Legislation”, (2008), at p. 51; Direc-
torate-general Information Society and Media, “Evaluating Legis-
lation and Non-Spending Interventions in the Area of Information
Society and Media”, (2011) atp. 17.

10 Communication for the Commission from the President and Mrs
Schreyer, “Evaluation standards and good practice”,
COM(2002)2567 final, at p. 9.

11 The Evaluation Partnership, Evaluation of the Commission’s
Impact Assessment System, (Brussels: Secretariat-General of the
European Commission 2007), at p. 86.

12 Impact Assessment Board, “Impact Assessment Board Report for
2013” available on the internet at ec.europa.eu/smart-regula-
tion/impact/key_docs/docs/iab_report_2013_en.pdf (accessed
28-09-2015), atp. 7.

13 Stijn Smismans, “Policy Evaluation in the EU: The Challenges of
Linking Ex Ante

legislative evaluations with a dataset of 225 IAs of
legislative updates, we are able to describe and ex-
plain how many ex-post evaluations refer to IAs and
vice versa. More formally, we formulate the research
question of our article as follows: how often are [As
and ex-post evaluations of EU law used in subsequent
corresponding evaluative instruments and how can
variance in this regard be explained? By answering
this question, we also hope to provide some recom-
mendations on how the Commission could strength-
en its Better Regulation agenda.

Answering our research question does not only
have a practical purpose, but also helps to improve
academic knowledge. While scholars have published
extensively on IAs'* and to a lesser extent on ex-post
evaluations in the EU'®, the connection between the
two has largely remained ignored'®, particularly
from a quantitative viewpoint. This article helps to
bridge the gap between both topics. Hopefully, the
numbers we present can be a fruitful basis for future
work on both IAs and ex-post evaluations in the EU.

The rest of this article is structured as follows. Sec-
tion two provides background information about IAs
and ex-post evaluations in the EU and how the two
types of studies can be linked. In section three we
present general theories on evaluation use, from
which we derive a number of hypotheses about why
IAs and ex-post evaluations may or may not build on
each other’s results. In section four our data collec-
tion, operationalization and tools for analysis are pre-
sented. Section five presents both the descriptive and

and Ex Post Appraisal” 6 European Journal of Risk Regulation
(2015), pp. 6 et sqq., at p. 19.

14 e.g. Caroline Cecot, Robert Hahn, Andrea Renda and Lorna
Schrefler, “An evaluation of the quality of impact assessment in
the European Union with lessons for the US and the EU” 2 Regula-
tion and Governance (2008), pp. 405 et sqq.; Fabrizio de Frans-
esco, Claudio M. Radaelli and Vera E. Troeger, “Implementing
regulatory innovations in Europe: the case of impact assessment”
19 Journal of European Public Policy (2012), pp. 491 et sqq.; Anne
C.M. Meuwese, Impact Assessment in EU Lawmaking, (Zutphen:
Wohrmann Print Service 2008); Andrea Renda, Impact Assess-
ment in the EU: the state of the art and the art of the state, (Brus-
sels: Centre for European Policy Studies 2006); Jacopo Torriti and
Ragnar Lofstedt, “The first five years of the EU Impact Assessment
system: a risk economics perspective on gaps between rationale
and practice” 15 Journal of Risk Research (2012), pp. 169 et sqq.

15 e.g. Fitzpatrick, “Evaluating Legislation”, supra note 7; Elliot Stern,
“Evaluation policy in the European Union and its institutions”
New Directions for Evaluation (2009), pp. 67 et sqq.; Steven
Hgjlund, “Evaluation use in evaluation systems — the case of the
European Commission”, 20 Evaluation (2014), pp. 428 et sqq.

16 Smismans, “Policy Evaluation in the EU”, supra note 13, at p. 19.
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the explanatory results of our research. Section six
concludes with recommendations on how the link
between IA and ex-post evaluation could be im-
proved and studied further.

Il. Impact Assessment and ex-post
legislative evaluation in the EU

Evaluation in the EU is primarily a decentralized ac-
tivity in the European Commission. Each Direc-
torate-General (DG) has its own evaluation-related
staff and plans its own evaluation reports.'” While
IAs are usually performed internally, ex-post evalu-
ations are often outsourced to external consultants,
as the Commission’s staff is too small to perform
these studies internally and external evaluations are
believed to be more objective.'® Since 2009 a coordi-
nating function for both IAs and ex-post evaluation
lies with the Commission’s Secretariat-General
(SG)."

The evaluation system of the Commission has its
origins in the field of programme evaluation, but
from the year 2000 onwards it has increasingly been
focused on other types of evaluation as well.?° After
receiving criticism from other EU institutions for a
lack of accountability and transparency in its legisla-
tive process, the Commission launched a number of
reforms in which evaluation played a key part.?' It
became compulsory for new legislation included in
the Commission’s work programme and other legis-
lation with clear social, economic or environmental
impacts to have an underlying IA.?* Furthermore,

17 Smismans, “Policy Evaluation in the EU”, supra note 13, at p. 19
18 Ibid., atp. 22

19 1Ibid., atp. 7

20 Fitzpatrick, “Evaluating Legislation”, supra note 7, at p. 478.

21 Communication to the Commission “Focus on Results”, supra
note 1, at p. 6.

22 Giacomo Luchetta, “Impact Assessment and the Policy Cycle in
the EU”, 4 The European Journal of Risk Regulation 2012,
pp. 562.

23 Communication for the Commission, “Evaluation standards and
good practice”, supra note 10, at p. 7; European Commission,
“Better Regulation Guidelines”, supra note 2, at p. 49.

24 European Commission, “Decision of the President of the Euro-
pean Commission on the establishment of an independent Regu-
latory Scrutiny Board” C(2015)3263 final.

25  Fitzpatrick, “Evaluating Legislation”, supra note 7, at p. 478.

each IA was required to include a section on future
monitoring and evaluation.”? Since 2006 the quality
of IAs was checked by the IAB, which was succeed-
ed by the Regulatory Scrutiny Board in 2015.**

Although systematic ex-post evaluation of EU law
was also promised at the beginning of the new cen-
tury, this topic only received serious attention in
Commission documents from 2007 onwards.?> Dur-
ing that year the Commission launched a communi-
cation stating that ex-post evaluation should be more
integrated in the regulatory cycle to provide for Bet-
ter Regulation.?® In its recent policy documents on
Better Regulation, the Commission increasingly
stressed that closer links between IAs and ex-post
evaluations are needed to increase the quality of the
entire evaluation system.”” The Commission’s High-
level group for Better Regulation has made similar
remarks.?® It remains unclear, however, how much
of this rhetoric about a ‘regulatory cycle” holds up in
practice.

One particular aspect of the Commission’s Better
Regulation agenda is the ‘evaluate first’ principle,
which states that an IA for a legislative amendment
should always be preceded by an ex-post evaluation
of the original regulation or directive.?? However, in
practice the decision on when to start an IA — and by
extension the decision to wait for an evaluation or
not — lies in the hands of the policy unit or the inter-
service group responsible for the IA process. ® The
IAB could remark on the lack of references to ex-post
evaluations when judging an IA, but this issue alone
was unlikely to result in a negative opinion, which
was only given in case of critical problems.*' It is

26 Communication to the Commission, “Responding to Strategic
needs”, supra note 1, at p. 10

27 Commission Communication, “Smart Regulation”, supra note 1,
at p. 3; Commission Communication, “Improving evaluation”,
supra note 1, at p. 4; Commission SWD, “Better Regulation
Toolbox”, supra note 8, at p. 71.

28 High Level Group for Better Regulation. “Ex-post evaluation —
final report”, at p. 12, available on the internet at ec.eu-
ropa.eu/smart-regulation/impact/docs/wg3_report_ex_post_evalu-
ation_en.pdf (accessed 28-09-2015).

29 Commission Communication, “Smart Regulation”, supra note 1,
atp. 5.

30 Miriam Hartlapp, Julia Metz and Christian Rauh, “Linking Agenda
Setting to Coordination Structures: Bureaucratic Politics inside the
European Commission”, 35 Journal of European Integration 2013,
pp- 430.

31 Anne Meuwese and Suren Gomtsyan, “Regulatory scrutiny of
subsidiarity and proportionality” 22 Maastricht Journal of Euro-
pean and Comparative Law (2015), pp. 483 et ssq. at pp. 490-491.
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possible that the link to ex-post evaluations will be-
come more important now that the IAB has been re-
placed by the Regulatory Scrutiny Board, as this in-
stitution also has a formal task in judging the quali-
ty of evaluations and could thus play a role in con-
necting the two evaluative instruments.>> However,
it remains to be seen how this will work out in prac-
tice.

Although the Commission’s Better Regulation
guidelines do state the need of linking IAs and ex-
post evaluations, they do not go into much detail
about how this can be achieved. *> Two DGs have
published guidelines for legislative evaluation
which provide more information on this issue. DG
MARKT states that IAs can inform evaluators which
effects were expected at the time the legislation was
made (the intervention logic), which could help to
formulate research ques‘[ions.34 In turn, ex-post eval-
uations can suggest amendments to existing legisla-
tion which can be studied in more detail in future
IAs.*®> DG INFSO states that IAs can also be useful
to find stakeholders, as external actors consulted dur-
ing an IA should ideally be consulted again during

32 Commission SWD, “Better Regulation Toolbox”, supra note 8, at
p. 7; European Commission, “Regulatory Scrutiny Board”, supra
note 23, at pp. 2-4.

33 Commission SWD, “Better Regulation Guidelines, supra note 2,
at p. 30.

34 DG Markt, “Guide to Evaluating Legislation”, supra note 9, at
p.21.

35 Ibid., at p. 58.
36 DG INFSO, “Evaluating legislation”, supra note 9, at p. 17.
37 Ibid., atp. 12.

38 European Court of Auditors, Impact assessments in the EU
institutions: do they support decision-making? (Luxembourg:
European Court of Auditors 2010) Special report no. 3, at p. 40.

39 Cecot et. al., “Quality of impact assessments in the European
Union”, supra note 14, at p. 409.

40 Rob van Gestel and Jan Vranken, ‘Assessing the accuracy of ex
ante evaluation through feedback research: A case study”, in J.
Verschuuren (Ed.), The impact of legislation: A critical analysis of
ex ante evaluation (Leiden, Boston: Martinus Nijhoff 2009),
pp. 199 et sqq., at p. 199.

41 Ibid., at pp. 225-228.

42 The Evaluation Partnership, Evaluation of the Commission’s
Impact Assessment System, supra note 11, at p. 87; Smismans,
“Policy Evaluation in the EU”, supra note 13, at p. 13.

43 Bastiaan de Laat and Kevin Williams, ‘Evaluation use within the
European Commission: lessons for the Commissioner’, in: Mar-
léne Laubli Loud and John Mayne (eds.), Enhancing Evaluation
Use: Insights from Internal Evaluation Units. (Sage: London 2014),
pp. 147 et sqq., at p. 168.

44 Ibid., at p. 150.

an ex-post evaluation to see if and why their views
have changed.*® Furthermore, IAs can provide eval-
uators with background information on the topic
and can notify them of potential data sources, indi-
cators for empirical research and methodological pit-
falls.*”

Looking beyond the Commission, the European
Court of Auditors stated that ex-post evaluations
often describe how policies are implemented in
practice, which is useful information when draft-
ing an IA.*® In a large-scale academic study, Cecot
et al. stated that the outcomes of ex-post evalua-
tions can also be used to judge the quality of the as-
sumptions made by IAs>*? Van Gestel and
Vranken®’ put this method into practice by using
ex-post evaluations in the Netherlands to check the
accuracy of the ex-ante assessments which the
Dutch Council of State made for new legislation.
The results of their research show that even though
ex-ante and ex-post evaluations cannot always be
compared in practice, systematically checking the
outcomes of ex-ante evaluations with ex-post eval-
uations can be useful to strengthen ex-ante evalua-
tions.*!

Despite all these potential ways for IAs to use ex-
post evaluations and vice versa, existing research on
the relation between the two does not provide a very
positive picture.*” To explain this lack of a ‘regulato-
ry cycle’ despite the Commission’s rhetoric on the im-
portance of this issue, the next section presents a
number of hypotheses derived from the literature on
evaluation use.

I1l. Theories of Evaluation Use

The connection between IAs and ex-post evaluations
can be conceptualised as one specific form of evalu-
ation use.* Therefore, this chapter first presents
some general explanations for evaluation use and dis-
cusses if they can also be applied to the use of IAs by
ex-post evaluations and vice versa. In doing this, we
focus on situations where both an IA and an ex-post
evaluation about legislation actually exist - if this is
not the case, this form of use is of course impossible
to begin with.

Evaluation use can be defined as the way in which
the results from evaluations feed back into an organ-
isation and its policies.** In the literature on evalua-
tion use there has been an extensive focus on the
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types of evaluation use*® and explanations for if eval-
uation results are used in organisations.*® The latter
area is the focus of this article, as we are looking for
the reasons why IAs may or may not use ex-post eval-
uations and vice versa. Three key explanations from
the literature are discussed below: the timeliness of
results, the quality of evaluations and the similarity
of focus.*’

A first explanation is the timeliness of evaluation
results: an evaluation is more likely to be used if it is
published before an important decision-making mo-
ment and less likely to be used if it is presented right
after.*® Case studies about the EU’s cross compliance
legislation and gender research programmes have
shown that timeliness is also important in the con-
text of IAs and ex-post evaluation.*” If an ex-post eval-
uation is only published while an IA of a proposed
amendment is already being drafted, it is less likely
the IA will take the ex-post evaluation into account.”®
In our study, we hope to find out if the conclusion of
these studies holds true when analysing alarger num-
ber of cases. Therefore, we formulate the following
hypotheses:

* Hypothesis 1: 1As conducted after an ex-post eval-
uation on the same legislation is published are more
likely to use this ex-post evaluation than IAs conduct-
ed while an ex-post evaluation about the correspond-
ing legislation is still being performed.

When it comes to the use of IAs by ex-post evalu-
ations, timeliness problems are almost impossible to
occur, as there is a hard requirement for an IA to be
published with a legislative proposal and an ex-post
evaluation only takes place once the legislation has

45 e.g. De Laat and Williams, ‘Evaluation use within the European
Commission’, supra note 40; Marléne Laubli Loud and John
Mayne (eds.), Enhancing Evaluation Use: Insights from Internal
Evaluation Units. (Sage: London 2014), at p. 3; Steven Hgjlund,
“Evaluation use in the organizational context — changing focus to
improve theory”, 20 Evaluation (2014), pp. 26 et sqq.; Steven
Hojlund, “Evaluation use in evaluation systems — the case of the
European Commission”, 20 Evaluation (2014), pp. 428 et sqq.;
Damien Contandriopoulos and Astrid Brousselle, “Evaluation
models and evaluation use”, 18 Evaluation 2012, pp. 61 et sqq.;
Kim Forss, K., Claus C. Rebien, and Jerker Carlsson, “Process use
of evaluation: Types of use that Precede Lessons Learned and
Feedback”, 8 Evaluation 2002, pp. 29 et sqq.

46 Loud and Mayne, Enhancing Evaluation Use, supra note 42, at
p.7.

47 Smismans, “Policy Evaluation in the EU”, supra note 13, at
pp. 15-22; De Laat and Williams, ‘Evaluation use within the
European Commission’, supra note 40, at pp. 158-62.

48 De Laat and Williams, ‘Evaluation use within the European
Commission’, supra note 40, at pp. 158-160; Hojlund 2014,
“Evaluation use in evaluation systems”, supra note 42, at p. 429.

been in force for a couple of years. Therefore, the hy-
pothesis formulated above only goes one way.

A second explanation for evaluation use is evalu-
ation quality. If a report is clearly written and sound
methodological choices are made, it is more likely
something will be done with its results.”' Evaluations
of poor quality are unlikely to be used because their
results cannot be trusted and may undermine the
credibility of the user.”” This explanation could also
play a role when it comes to IAs and ex-post evalua-
tions, as it is harder to build an IA or ex-post evalua-
tion on earlier research in case the quality of this re-
search is lacking. For example, even though IAs are
supposed to formulate a clear intervention logic spec-
ifying causes and outcomes™, this does not always
happen in practice, making it harder for ex-post eval-
uations to refer back to them.>* Therefore, the follow-
ing hypotheses are formulated:

* Hypothesis 2: IAs are more likely to use ex-post
evaluations which are of higher quality.

* Hypothesis 3: ex-post evaluations are more like-
ly to use IAs which are of higher quality.

A third potential explanation for the (lack of) use
of IAs by ex-post evaluations and vice versa lies in
their difference in focus.> As the legal and practical
requirements for IAs and ex-post evaluations differ
to some extent, it can be difficult for them to build
on each other’s results. For example, IAs tend to be
more focused on social and environmental effects
and have to take future circumstances into account,
while for ex-post evaluations this is not the case. In
addition, IAs may be focused on one particular piece
of legislation where an ex-post evaluation sometimes

49 Smismans, “Policy Evaluation in the EU”, supra note 13, at p. 19.

50 Emanuela Bozzini and Jo Hunt, “Bringing Evaluation into the
Policy Cycle CAP Cross Compliance and the Defining and Re-
defining of Objectives and Indicators”, 6 European Journal of Risk
Regulation 2015, pp. 57 et sqq., at pp. 64-65; Lut Mergaert and
Rachel Minto, “Ex Ante and Ex Post Evaluations: Two Sides of the
Same Coin? The Case of Gender Mainstreaming in EU Research
Policy”, 6 European Journal of Risk Regulation 2015, pp. 47 et
5qq., atp. 53.

51 De Laat and Williams, ‘Evaluation use within the European
Commission’, supra note 40, at p. 162.

52 Ibid., atp. 162.

53 Commission SWD, “Better Regulation Guidelines, supra note 2,
atp. 48.

54 Smismans, “Policy Evaluation in the EU”, supra note 13, at p. 18;
Luchetta, “Impact Assessment and the Policy Cycle in the EU”,
supra nota 22, atp. 571.

55 Ibid., at pp. 17-23.
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considers an entire policy field (‘fitness checks’) or
vice versa®® and IAs tend to be more focused on co-
herence rather than effectiveness.”” As these differ-
ences in focus are expected to have a negative im-
pacts on use’®, the following hypotheses are formu-
lated:

* Hypothesis 4: the use of ex-post evaluations by
IAs is affected negatively by differences in focus be-
tween the IA and the ex-post evaluation

* Hypothesis 5: the use of IAs by ex-post evalua-
tions is affected negatively by differences in focus
between the IA and the ex-post evaluation.

Other authors take a more institutional approach
to explaining evaluation use. For example, based on
a large-scale study of Swiss ex-post evaluations,
Balthasar shows that internal evaluations are more
likely to be used than external ones.”? However, since
the institutional setting is largely the same for all the
evaluations considered in this article (for example,
IAs are almost always conducted internally and ex-
post evaluations are almost always conducted exter-
nally), such issues are not relevant for our purpose.
The literature on evaluation use also mentions a
broad dissemination of results and stakeholder in-
volvement as key variables for explaining the use of
evaluation results: the more actors know about a
study, the more likely something is done with its out-
comes.®® However, since we are only talking about

56 Ibid., atp. 18.
57 Ibid., at p. 23.
58 Supra note 52.

59 Andreas Balthasar, “Institutional Design and Utilization of Evalua-
tion A Contribution to a Theory of Evaluation Influence Based on
Swiss Experience”, 33 Evaluation review 2009, pp. 226 et sqq., at
pp. 231-236.

60 De Laat and Williams, ‘Evaluation use within the European
Commission’, supra note 40, at p. 167; European Policy Evalua-
tion Consortium, Study on the use of evaluation results in the
European Commission, (Brussels: EPEC 2005), at p. 61.

61 To implement this principle, we excluded all legislation initiated
by the following DGs and services: DEVCO, ECHO, FPI, EN-
LARG.

62 With this we refer to any regulation or directive which is only
binding for EU civil servants or for the legal behavior of the
institutions of the EU.

63 Smismans, “Policy Evaluation in the EU”, supra note 13, at p. 13.

64 ec.europa.eu/smart-regulation/evaluation/search/search.do, (ac-
cessed 28-09-2015).

65 Bookshop.europa.eu, (accessed 28-9-2015).

66 Commission Staff Working Document, “the evaluation of the
Union's finances based on the results achieved”, SWD(2012) 383
and Commission Staff Working Document, “the evaluation of the
Union's finances based on the results achieved”, COM(2013)228.

the use of evaluations by other evaluations and not
about use by external parties, dissemination is not
relevant in the context of our study. Stakeholder in-
volvement was included as an aspect of quality, as
will be explained when our operationalization is pre-
sented in the next section.

IV. Method and Operationalization
1. Data Collection Ex-Post Evaluations

We answered our research questions with the help
of two self-constructed datasets. The first dataset con-
tains 309 ex-post evaluations of regulations and di-
rectives conducted or commissioned by the Euro-
pean Commission between 2000 and 2014. Since the
Commission does not have one clear format for ex-
post evaluations, we included reports with very dif-
ferent kinds of names in our dataset (the most com-
mon ones being ‘evaluation’ ‘study’, ‘review’, ‘staff
working document’ and ‘implementation report’) as
long as they have the explicit aim to study EU legis-
lation already in force. Background studies to IAs
could be included as well, as long as they fulfil this
criterion. To limit the dataset to accessible legislative
evaluations, we excluded evaluations focusing entire-
ly on spending activities (even if they do have a legal
basis) and five reports only available in French. Also
excluded were reports that only present the data of
other evaluations and studies which only concern for-
eign countries®' or the EU institutions®, as in this
case there is no link to the Better Regulation agenda.
In other words, the legislation needs to have an ef-
fect on citizens, organizations or member states in
the EU. In case multiple evaluations by the same eval-
uator about the same legislation existed (e.g. annual
Commission reports on a certain regulation), only
the most recent one was included. Reports to the
Council and the EP only presenting the results of oth-
er evaluation reports were excluded.

As the Commission’s online database of evalua-
tions is known to be incomplete®, the reports were
gathered from a number of sources: annual and mul-
tiannual overviews of evaluations created by the
Commission (2010, 2011), the Commission’s search
engine for evaluations®, Commission work pro-
grammes (2010), the EU bookshop®’, the so-called 318
reports (annexes to Commission reports on the finan-
cial regulation)® and lists of evaluations found on
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websites of the DGs. The data was checked using an
existing dataset of the expertise centre Eureval, by
running Google searches for evaluations of all major
legislation adopted between 1996 and 2010, by
searching for background documents of legislation
in Eurlex and by discussing our data-gathering
method with an anonymous SG employee. For amore
detailed description of the data collection methods,
see Mastenbroek et al.®”

2. Data Collection Impact Assessments

The second dataset used for this article contains all
225 IAsrelated tolegislative updates which were pub-
lished between the start of the IA system in 2002 and
2014. Unlike with ex-post evaluations, the Commis-
sion has a complete database of IAs available on-
line.?® After importing all IAs from this source (956
in total) we manually excluded the ones which are
not about legislation established by the Council or
the EP? A first selection was made based on the ti-
tles of the IA, after which cases of doubt were checked
in detail. Furthermore, IAs about legislation aimed
at foreign countries or the EU’s internal structure
were excluded during this phase, for the same rea-
sons we described in the previous section.”

All 495 remaining IAs were coded for whether
they relate to updates of previous legislation or to an
entirely new regulation or directive. As the EU uses
various words for legislative updates, we coded all
cases termed as ‘amending’, ‘recast, ‘revision’, ‘re-
pealing’, ‘simplifying’ and ‘supplementing’ as being
updates to previous legislation (225 cases in total).
The two categories excluded in this way were IAs of
‘new’ and ‘implementing’ legislation (2770 cases in to-
tal). The former category was excluded from our
analysis because new legislation cannot be expected
to build on an ex-post evaluation.”" This is not to say
that IAs related to new legislation can never use da-
ta from ex-post evaluations — in fact, we encountered
four cases where this was so — but in these instances
the ex-post evaluation was always related to differ-
ent legislation, so in this case we cannot speak of a
regulatory cycle. The ‘implementing’ category refers
to legislation which codifies an existing principle or
agreement in the EU’s legislative body. As these prin-
ciples or agreements were not in legislation before
and could not have been evaluated ex-post, we ex-
cluded them. IAs that contained both new or imple-

menting legislation as well as legislative updates
were included and cases of doubt were checked man-
ually.

As a final step, the dataset of ex-post evaluations
and the dataset of IAs were cross-referenced to see
for which ex-post evaluations an IA on the same leg-
islation was available at its moment of publication
and vice versa. To cross-reference the datasets we first
had to link each IA to the correct regulation or direc-
tive. This was done by searching for both the num-
ber of the IA document and the number of the relat-
ed Commission proposal in the European Parlia-
ment’s legislative observatory.”?

3. Operationalization

Evaluation use, the outcome we wish to explain, was
operationalized as a simple reference to an IA in the
text of an ex-post evaluation and vice versa. The ad-
vantage of this method is that it allowed for a large-
scale quantitative analysis, although it also means we
took even very minor cases of use into account. To
search for references to IAs in the ex-post evaluations,
the evaluations were manually searched for the key-
words ‘impact ass™, ‘ex ante’, ‘cost-benefit’ and ‘cost
benefit’, with the methodology sections of twenty re-
portbeing read in detail to check if no keywords were
missing. All reports where these search terms yield-
ed results were checked manually to see if the refer-
ences were indeed about IAs. To search the 225 re-
maining IAs for references to ex-post evaluations, we
used the keywords ‘evaluat®, ‘ex post’, ‘interim’, ‘mid
term’ and ‘retrospective’”?, with the section on pro-
cedural issues (which often states the IA’s sources)

67 Ellen Mastenbroek, Stijn van Voorst and Anne Meuwese, “Naar
een regelgevingcyclus? Evaluatie in de Europese Unie” 29 Regel-
Maat 2014, pp. 212 et sqq., at pp. 221-222.

68 ec.europa.eu/smart-regulation/impact/ia_car-
ried_out/cia_2014_en.htm, (accessed 28-09-2015).

69 Such as IAs for Communications, decisions, action plans and
recommendations.

70 For more details, see footnote 61 and 62 above.
71 Impact Assessment Board, “Report for 2013”, supra note 12, at
p.7.

72 The legislative observatory can be found at www.europarl.eu-
ropa.eu/oeil/search/search.do? (accessed 28-09-2015).

73 The research was done with Adobe Acrobat Reade, using an
advanced search on the folders containing the 1As. Folders were
divided per year.
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of twenty reports being read in detail to see if no ref-
erences were missing. Again, each hit was checked
manually to see if there was an actual reference to an
ex-post evaluation.

After finishing these initial searches, we also
checked a random sample of ten IAs (out of 225) for
the keywords ‘study, ‘report’ and ‘review’, as these
words are often used in the names of ex-post evalu-
ations. These efforts yielded no additional results and
since the amount of work required to search every
IA for these three keywords would be disproportion-
ate’*, we did not continue this endeavour. In case an
IA did not refer to an ex-post evaluation, but we knew
an ex-post evaluation was available from cross-refer-
encing our datasets (see the previous section), we al-
so checked any publicly available background stud-
ies to the IA for links to ex-post evaluations. This way,
we found three additional references to evaluations.
Some of these background studies also contained ret-
rospective elements and were included in the sam-
ple of ex-post evaluations.

Concerning timeliness (H1), we looked at the num-
ber of months between the publication of the ex-post
evaluation and the publication of the IA. According
to the Commission’s official IA guidelines from
2009, conducting an IA takes about 12 months’” so
we considered the cases where the number of
months was twelve or more to be ‘timely” and the
cases where the number of months was less than
twelve to be ‘not timely’. Although it is not impossi-
ble for an IA to make use of an ex-post evaluation
published when the IA is already under way, it is
probably more difficult, as the ex-post evaluation will

74 Using the three keywords ‘report, ‘review’ and ‘study’ could
generate 10.000+ hits per year. This could lead to roughly 100+
hits per IA.

75 European Commission, “Impact Assessment Guidelines”,
SEC(2009)92 final, at p. 8.

76 Commission SWD, “Better Regulation Toolbox”, supra note 8, at
p. 29.

77 T. Widmer, ‘Instruments and procedures for assessing evaluation
quality: a Swiss perspective’, in: R. Schwartz & J. Mayne (Eds.),
Quality Matters: Seeking Confidence in Evaluating, Auditing and
Performance Reporting (New Brunswick: Transaction 2005),
pp. 41 et sqq., at p. 43.

78 Cecot et. al., “Quality of impact assessments in the European
Union”, supra note 14, at p. 418

79 Commission SWD, “Better Regulation Toolbox”, supra note 8, at
pp. 49-65.

80 Mastenbroek et. al., “Evaluatie in de Europese Unie”, supra note
63, at pp. 223-225.

not be taken into account when sources are collect-
ed at the very beginning of the IA process.”® There-
fore, we believe the threshold of twelve months is
justified.

As for evaluation quality (H2 and H3), it is impor-
tant to note that quality must be grounded in the
subject at hand.”” Since IAs and ex-post evaluations
have different purposes to some extent — even if
there are also similarities — we believe judging their
quality requires different templates. For example,
while ex-post evaluations should specify a clear re-
search question, IAs always have the purpose of com-
paring the impacts of different policy options, mean-
ing they have less need to explicitly state their pur-
pose. Furthermore, while ex-post evaluations tend to
contain original research, IAs often use existing da-
ta to make predictions for the future, making it hard
to judge them on issues like case selection or re-
sponse rate.

To judge the quality of IAs, we used an adapted
version of the scorecard created by Cecot et al.”®
Since IAs are meant to compare the costs and bene-
fits of policy options, this scorecard is focused on the
quantification of alternatives. We slightly adapted
the scorecard by replacing the criteria of monetized
costs and benefits with two different aspects: the
presence of stakeholder consultation and the pres-
ence of clear references to sources (through foot-
notes, a methodology section, or some other way).
These changes are in line with the recent Commis-
sion standards for [As, which emphasize stakehold-
er consultation and methodological soundness.””
These adaptions to the scorecard also ensure that [As
that study subjects which can be quantified but not
monetized are not put at a disadvantage. Three IAs
dealing only with matters of fundamental rights and
minority rights were coded as missing cases on qual-
ity, since for these issues even quantification is prob-
ably impossible. For all other types of impacts en-
countered, at least some quantification seemed pos-
sible.

For ex-post evaluations, we used a scorecard with
eight criteria to judge their methodological quality:
the presence of a clear operationalization, a clear re-
search goal or question, an explanation of selected
methods, triangulation, a replicable research design,
a clear country selection, a clear case selection and a
response rate of >50%. All of these criteria were
weighted equally, thus creating an 8-point scale for
quality (for more details, see Mastenbroek et al.).%
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Scorecard for the quality of IAs

Scorecard for the quality of ex-post
evaluations

1. At least some costs are stated (1p).

2. At least some costs are quantified (1p).

3. Provides point estimate or total range of
costs (1p).

4. At least some benefits are stated (1p).

5. At least some benefits are quantified (1p).
6. Provides point estimate or total range of
benefits (1p).

7. A measure if provided for net benefits or
cost effectiveness (1p).

8. At least one alternative is considered (1p).
9. Some costs of the alternative are quantified
(1p)-

10. Some benefits for the alternative are quan-
tified (1p).

1. An operationalization is present.

2. A clear research aim or question is
stated.

3. The methodology is explained.

4. Methodological tools are provided
so that the study could be repeated if
necessary.

5. Triangulation of methods is ap-
plied.

6. The selection of member states if
clearly explained.

7. The selection of cases within mem-
ber states is clearly explained.

8. The response rate of question-
naires and/or interviews is > 50%.

11. A measure if provided for net benefits or
cost effectiveness of the alternative (1p).

12. Stakeholder analysis was used (1p).

13. Information on sources is consistently

provided (1p).

Table 1: Scorecard for the

Maximum score: 13/13

Maximum score: 8/8

quality of ex-post evaluations
and IAs

Table 1 summarizes the scorecards used to judge IA
and evaluation quality.

Concerning the focus of the IAs and ex-post eval-
uations (H4 and Hs), we used three indicators. First,
we looked at the number of legislative acts studied
by each IA and ex-post evaluation. While most re-
ports are about a single regulation or directive, some
ex-post evaluations focus on multiple pieces of legis-
lation or even entire policy fields (‘fitness checks’),
which makes them potentially harder to compare
with IAs. Secondly, we looked at the type of research
question. Due to the nature of IAs, they are almost
always focused on comparing the costs and benefits
of new legislation, but for ex-post evaluations the
type of research question may vary. We distinguished
between evaluations which look at both costs and
benefits, evaluations which only look at either costs
or benefits, and ex-post evaluation which study nei-
ther costs nor benetfits (e.g. pure process evaluations).
Thirdly, we looked at the type of impacts on society
which were studied in the IA or evaluation. Working
inductively by seeing which types of impacts we
found in the actual IAs and ex-post evaluations, we
distinguished the following nine categories: (1) eco-
nomic impacts, (2) environmental aspects, (3) em-
ployment impacts, (4) health impacts, (5) safety im-

pacts, (6) customer satisfaction impacts, (7) scientif-
ic impacts (e.g. academic output), (8) migration im-
pacts and (9) no impacts on society. The Commission
itself uses a simpler typology of three kinds of im-
pacts (economic, environmental, and social), but we
found this categorization too limited to map all the
variation we observed in practice. Therefore, we dis-
tinguished between different kinds of social impacts.
The final category (‘no impacts on society’) was used
to cover evaluations only looking at transposition.

Information on each of the three indicators for fo-
cus was found by reading the introduction and
methodology sections of the evaluations and the ‘im-
pact’ sections of the IAs. For all three of the indica-
tors, a comparison was then made between [As and
ex-post evaluations belonging to the same pieces of
legislation to see if they were similar in focus
(yes/no).

Both authors of this article coded half of the IAs
for which we needed data on quality and focus. Five
cases were coded together beforehand to be sure as
few differences as possible would occur between the
coders, and any cases of doubt were discussed imme-
diately. The quality scores of the ex-post evaluations
were taken from previous research, where intercoder
reliability had already been checked and found ac-
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Table 2: Operationalization

Variable Operationalisation

IA use o = IA is not referred to in text of the ex-post evaluation
1 = IA is referred to in text of the ex-post evaluation

Evaluation use

o = Ex-post evaluation is not referred to in text of the IA
1 = Ex-post evaluation is referred to in text of the IA

Timeliness

o = Ex-Post evaluation was published 12 months or less before the IA.
1 = Ex-Post evaluation was published more than 12 months before the IA.

IA quality / evaluation quality See table 1 above.

Object focus

o = IA and ex-post evaluation have a different focus.
1 = IA and ex-post evaluation have a similar focus.

Problem definition focus

o = IA and ex-post evaluation have a different focus.
1 = IA and ex-post evaluation have a similar focus.

Impact focus

o = IA and ex-post evaluation have a different focus.
1 = IA and ex-post evaluation have a similar focus.

ceptable®!, and the focus scores for the dataset of ex-
post evaluations were coded by just one researcher.
No cases were found where more than one ex-post
evaluation was referred to in an IA or vice versa. Ta-
ble 2 summarizes the operationalization described in
this section.

It should be noted that a potential drawback of our
study is that legislation can still be altered signifi-
cantly by the Council and the EP after an IA was pub-
lished by the Commission. This could make it hard-
er for ex-post evaluations to use the results of the IA
to test if all its predictions have come true. Ideally a
control variable would be added to cover this condi-
tion, but unfortunately it was impossible to map
which legislation was amended significantly by the
EP within a reasonable timeframe. However, even in
case the legislation was amended, the ex-post evalu-
ation could still use the IA as a source for background
information or background data. Therefore, this is-

81 Mastenbroek et. al., “Evaluatie in de Europese Unie”, supra note
63, at pp. 223-225.

82 Since we have five explanatory conditions, we would need fifty
positive cases for regression analysis.

83 Charles Ragin, Redesigning social inquiry: fuzzy sets and beyond,
(Chicago: University Press 2008), at p. 9.

84 Ragin, Fuzzy sets and beyond, supra note 77, at p. 85.

sue should only affect more extensive types of use,
such as testing predictions made by the IA or using
it as a baseline to measure the exact effects of legis-
lation.

4. Method of Analysis

As will appear from the results below, the number of
ex-post evaluations actively using IAs and vice versa
is too low to use regression analysis for our explana-
tory analysis.®” For this reason, as well as to gain a
better view on which combinations of causal condi-
tions can explain the use of IAs by ex-post evalua-
tions and vice versa, we decided to use Fuzzy set Qual-
itative comparative analysis (fsQCA).** This method
provides information about which (combinations of)
explanatory conditions consistently generate neces-
sary or sufficient explanations for the outcome (in
the case of this article: evaluation use), based on the
proportion of cases which score on both the causal
conditions and the outcome.

Since most of our explanatory are coded binary,
they can be used in fsQCA without problem. Howev-
er, evaluation quality and IA quality are ordinal in
nature and have to be transformed to vary between
zero and one®* For such self-constructed scales
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where little theoretical knowledge exists, this can
simply be done by coding the lowest possible score
as zero and the highest possible value as one, with
the score in-between being the half-way point and
the other scores being adapted proportionally.?> As
is common practice in fsQCA, we also included the
negation of each condition in our analysis to check
if any relations work in the opposite way of what we
expected.®®

V. Results

1. Ex-post Evaluations: Descriptive
Statistics

Out of the 309 ex-post evaluations in our dataset, an
IA on the same legislation was available in sixty cas-
es. Out of these sixty evaluations, only ten (17%) used
the IA which was available on their topic, with a fur-
ther five reports making use of an IA related to dif-
ferent legislation. This means fourteen cases of us-
ing an IA were found in total. Seven of these cases
used the IA as a source for background information
on their topic, five used data from the IA as evidence
to draw conclusions from, three actively tested the
predictions that the IA made concerning the costs
and benefits of legislation and two used data from
the IA as a baseline to measure the amount of change
the legislation has caused. These categories are not
mutually exclusive. One evaluation did not specity
how the IA was used in any way.

Out of the sixty ex-post evaluations where an IA
was available, forty cases (67%) are from 2012 or lat-
er. This makes sense given the fact that IAs were on-
ly introduced from 2003 onwards: older ex-post eval-
uations are often about legislation enacted before this
time. All ten references which we found to IAs were
also from 2012 and later, so it is too early to make any
claims about developments over time.

Furthermore, eighteen ex-post evaluations re-
ferred to IAs conducted by national authorities. As
EU directives must be transposed into national leg-
islation, member states often change their laws be-
cause of EU requirements and can perform their own
IAs accordingly. Fourteen of the evaluations referring
to national IAs only referred to a report from the UK,
which confirms this country’s strong tradition in the
field of 1As.*” One report used an IA from Poland,
one report used an IA from Finland, one report used

an IAs from Cyprus and Malta and one report used
IAs from both the UK and Germany.

We also found ex-post evaluations which referred
to IAs prospectively. Seven ex-post evaluations in-
cluded an IA of a proposed amendment within their
report, providing full integration of both types of
evaluation. Seventeen evaluations provided sugges-
tions for a future IA in their recommendations,
proposing specific changes to the legislation of which
the costs and benefits would require further study.
Furthermore, four ex-post evaluations used evidence
from a previous IA of alegislative amendment to sup-
port their point. In these cases, the Commission had
tried to amend the legislation before, but the propos-
al had been rejected by the Council or the EP. How-
ever, the TA which was conducted at the time re-
mained available to feed into future ex-post evalua-
tions.

2. Impact Assessments: Descriptive
Statistics

Out of the 225 IAs related to updating legislation, an
ex-post evaluation on the legislation which was be-
ing updated was available in 51 cases. ‘Available’
means the ex-post evaluation was published at the
time the IA was completed: ex-post evaluations pub-
lished after the IA was finished were not counted
here®. For 33 out of these 51 cases (65%) we found
a reference to the ex-post evaluation in the IA. 21 [As
used the ex-post evaluation as a source of background
information to describe their problem, 21 IAs used
information from ex-post evaluation as evidence and
20 IAs further investigated amendments suggested
by an ex-post evaluation. Other forms of use were
not found. Again, it should be noted that these dif-
ferent types of use are not mutually exclusive. Two
forms of use could be identified in 17 of the 30 IAs,

85 Bruce Kogut, John Paul McDuffie, and Charles Ragin, “Prototypes
and strategy: assigning causal credit using fuzzy sets”. 1 European
Management Review (2004), pp. 114 et sqq., at p. 123.

86 Ragin, Fuzzy sets and beyond, supra note 77, at. p. 36.

87 The Evaluation Partnership, Evaluation of the Commission’s
Impact Assessment System, supra note 11, at p. 12.

88 Furthermore, note that some |As refer to ex-post evaluations of
individual policy programmes or action plans. Such evaluations
were not counted even if the instrument they study has a legal
basis.
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Table 3: number of legislative IAs
referring to ex-post evaluation per

year
2003 o 0%
2004 o 0%
2005 o 0%
2006 o 0%
2007 o 0%
2008 7 23,3%
2009 1 3,3%
2010 o 0%
2011 9 30%
2012 2 6,7%
2013 8 26,6%
2014 6 20%
Total 33 100%

with 6 IAs containing all the three different kinds of
use.

Table 3 provides an overview of the percentage of
IAs referring to ex-post evaluations per year. The
numbers show that there is an increase in the use of
evaluations, although to this moment the 30% in 2011
is the highest number.

Asmentioned above, there is a formal requirement
for IAs to include a section on monitoring and eval-
uation.®? We found this requirement to be applied
well in practice, as only four out of the 225 IAs stud-
ied contained no information at all on a future ex-
post evaluation. However, the IAs that did provide
information varied greatly in their level of detail,

89 Commission SWD, “Better Regulation Guidelines”, supra note 2,
atp. 49.

90 Ragin, Fuzzy sets and beyond, supra note 77, at. p. 102.
91 Ragin, Fuzzy sets and beyond, supra note 77, at. p. 120.

ranging from an extensive description of possible in-
dicators to a simple statement about if and when an
evaluation should take place.

3. Ex-post Evaluations: Explanatory
Analysis

Before presenting the results of the explanatory
analysis, it should be emphasized that QCA is an
asymmetric method. This means that if a certain con-
dition explains a certain outcome, this does not im-
ply that the absence of the condition also explains
the absence of the outcome.”® The outcomes ex-
plained in this section and the next one are respec-
tively the use of IAs by ex-post evaluation and the
use of ex-post evaluations by IAs, without making
any claims on how non-use of either type of evalua-
tion can be explained.

When analysing data with fsQCA, a useful first
step is to test if any of the individual causal condi-
tions are either necessary or sufficient for the out-
come.”’ Table 4 below provides the explanatory
analysis for the use of IAs by ex-post evaluations. As
the results show, neither the quality of the IA (H3)
nor the comparability of focus between the IA and
the ex-post evaluation (Hs) are necessary or suffi-
cient conditions for use. In other words, the theoret-
ical explanations which we derived from the litera-
ture do not appear to explain whether or not ex-post
evaluations build on IAs of corresponding legisla-
tion.

A simple look at our data reveals similar results,
as no clear patterns emerge. Out of the ten cases
where we found an IA was used, six scored eight
points or more on IA quality, while the other four
scored five points or less. While we found that the
IAs generally studied a much broader range of im-
pacts than the ex-post evaluations (this was so in 36
out of 60 cases, or 60%), in particular when it comes
to taking employment and environmental aspects in-
toaccount, this issue shows no clear relationship with
the fact if the IA is used. When it comes to object of
study, it was the ex-post evaluations which generally
had a broader scope. While 11 out of 60 cases (12%)
showed an ex-post evaluation which studied multi-
ple pieces of legislation linked to an IA which was re-
lated to just one regulation or directive, the opposite
situation never occurred. However, this condition al-
so seems unrelated to whether or not an ex-post eval-
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Table 4: results of QCA analysis for ex-post evaluations. Proportions -gt- 0.80 indicate a causal factor might
be a necessary or sufficient condition; proportions lower than 0.8o indicate a causal factor is unlikely to be a
necessary or sufficient condition. The tilde (~) represents the negation of a given variable.

Variable Proportion cases cause > use of IA (necessary | Proportion cases use of IA > cause (sufficient
conditions) conditions)

IA quality 0.60 0.21

~IA quality 0.40 0.14

Comparison of object fo- 0.60 0.13

cus

~Comparison of object fo- | 0.40 0.36

cus

Comparison of problem 0.70 0.27

definition

~Comparison of problem 0.30 0.10

definition

Comparison of impact fo- | o.50 0.23

cus

~Comparison of impact fo- | o.50 0.14

cus

uation puts its corresponding IAs to use. The hypoth-
esis of Smismans that the different scope of IAs and
ex-post evaluations hinders the regulatory cycle is
therefore not sustained by our data.””

Aside from looking at the individual relations, fsQ-
CA can also be used to analyse combinations of con-
ditions. However, for the use of [As by ex-post eval-
uations, this too yields no significant results. No sin-
gle combination of conditions consistently leads to
the use of IAs — in fact, consistency scores do not go
above 0.28, while QCA generally requires a consis-
tency of at least 0.80 to take a closer look at a combi-

nation of conditions.”

4. Impact Assessments: Explanatory
Analysis

Table 5 provides the outcome of the explanatory
analysis for individual conditions which might ex-
plain the use of ex-post evaluations by [As. As the re-
sults show, timeliness (H1) is a necessary condition

for use: if an ex-post evaluation is used, we can be
almost sure that it was published at least a year be-
fore the IA. Out of the 33 IAs which used an ex-post
evaluation, only four cases were untimely (12%),
while for the 18 IAs which did not use the available
ex-post evaluation, this was seven cases (39%). This
result is in line with the finding of Bozzini and
Hunt” and Mergaert & Minto” that for the regula-
tory cycle to function, evaluations must be available
in time. However, timeliness does not seem to be a
sufficient condition: even if an ex-post evaluation is
published more than a year before the IA, there are
still circumstances in which it is not used in the IA
at all.

92 Smismans, “Policy Evaluation in the EU”, supra note 13, at
pp- 17-22.

93 Ragin, Fuzzy sets and beyond, supra note 77, at. p. 125.

94 Bozzini and Hunt, “Bringing Evaluation into the Policy Cycle”,
supra note 47, at pp. 64-65.

95 Mergaert and Minto, “Ex Ante and Ex Post Evaluations” supra
note 47, atp. 53.
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Table 5: results of QCA analysis for IAs. Proportions -gt- 0.80 indicate a causal factor might be a
necessary or sufficient condition and have their level of significance provided in parenthesis. The
asterisk (*) shows a result is in fact significant. Proportions lower than o0.80 indicate a causal factor is
unlikely to be a necessary or sufficient condition. The tilde (~) represents the negation of a variable.

Variable Proportion cases cause > use of ex-post evalu- | Proportion cases use of ex-post evaluation >
ation (necessary conditions) cause (sufficient conditions)

Timeliness 0.91 (0.046)* 0.71

~Timeliness 0.09 0.27

Quality ex-post 0.57 0.67

~Quality ex-post 0.43 0.58

Comparison of object fo- 0.78 0.69

cus

~Comparison of object fo- | 0.22 0.47

cus

Comparison of problem 0.66 0.75

definition

~Comparison of problem 0.34 0.48

definition

Comparison of impact fo- | 0.91 (0.046)* 0.85 (0.650)

cus

~Comparison of impact fo- | 0.09 0.55

cus

However, if timeliness occurs in combination with
a number of other conditions, it also appears to be a
sufficient condition for triggering evaluation use.
The results of the analysis show one specific combi-
nation of conditions which is sufficient: the presence
of a timely evaluation, the presence of a high-quali-
ty evaluation, the presence of a similar focus of IA
and ex-post evaluation in terms of the number of le-
gal acts that are studied and the similarity of the
problem definition, and the absence of a similar fo-
cus in terms of the impacts which are studied. All
eight IAs where this combination of conditions oc-
curs score positively on evaluation use and the com-
bination covers about a quarter of the total amount
of cases where an IA uses an ex-post evaluation (cov-
erage: 0.23). In other words: if an evaluation is of
high quality, is produced in time and looks at the

costs and benefits of the same legislation as the 1A,
it is very likely it will be put to use in one way or an-
other.

We have no logical explanation for the fact that a
focus on similar impacts between IA and ex-post eval-
uation was absent in each of the eight cases men-
tioned above. After all, there is no reason why look-
ing at different kinds of impacts would contribute to
triggering evaluation use. But at the very least we can
conclude that IAs and ex-post evaluations do not have
tolook at similar types of impacts for the ex-post eval-
uation to be used. Just like we saw in section 5.3 for
the sample of ex-post evaluations, our sample of 51
IAs shows that IAs generally look at a broader range
of impacts than the ex-post evaluations. This is the
case for 31 out of 51 IAs (61%). In particular, IAs tend
to look at environmental and employment impacts
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more often than ex-post evaluations do. Nevertheless,
we found eight cases in which an IA used informa-
tion from a pure process evaluation, despite the fact
that such reports do not factor in the costs and ben-
efits of legislation for society. This shows it is very
well possible for an IA to use an ex-post evaluation
which approached its topic from a completely differ-
ent angle.

6. Conclusion

This article started with the question how often IAs
and ex-post evaluations of EU law are used in subse-
quent corresponding evaluative instruments and
how variance in this regard can be explained. The
Commission’s increasing focus on a ‘regulatory cy-
cle’ as a part of its Better Regulation agenda raises
the question whether or not we can observe a link
between IAs and ex-post evaluations of EU law em-
pirically. Combining a dataset of all IAs of legislative
updates with a dataset of all ex-post legislative eval-
uations, we have provided a first quantitative assess-
ment of this question.

Concerning the ex-post legislative evaluations, we
found that in sixty out of 309 cases an IA on the same
legislation was available, but only ten evaluations ac-
tually use the IA in their report. Most of these stud-
ies used the IA as a source for background informa-
tion or evidence to support their conclusions, al-
though a small number of evaluations also tested the
assumptions made during in the IA. Concerning the
use of ex-post evaluations by IAs, we found that for
51 out of 225 [As a prior ex-post evaluation on the
same legislation existed, but only 33 of those IAs ac-
tually used the available ex-post evaluation in their
report. This means the proportion of IAs making use
of an available ex-post evaluation (65%) is much larg-
er than the proportion of ex-post evaluations making
use of an available IAs (17%). However, even for I1As
there are still 35% of the cases where no use is made
of an available ex-post evaluation.

One explanation for this difference could be that
an IA of a legislative amendment is usually conduct-
ed right after an ex-post evaluation of the previous
legislation, which means that the memory of the ex-
post evaluation is still fresh. Another potential expla-
nationisthatIAs are often conducted internally, mak-
ing it easier for the Commission to stimulate them
to use ex-post evaluations than vice versa. A third

possible explanation is that it may be harder for ex-
post evaluations to use IAs than the other way
around, as IAs are often conducted before legislation
is amended by the Council and the EP, meaning that
their results may have little connection with the leg-
islation which actually entered force. This problem
was already recognized by the EP in their resolution
on IAs back in 2011.%° Although the Inter-institution-
al Agreement of 2003 stated that for substantive
amendments the Council and EP should conduct
their own IAY, this principle appears not to have
been applied in practice. An article in the recent pro-
posal for a new Inter-institutional Agreement be-
tween the EU institutions shows that this problem is
once again acknowledged: ‘the three institutions aim
to ensure that information on the impacts of the act
as adopted is available, and can be used as a basis for
subsequent evaluation work’.?® To find out which of
the three mechanisms stated above hinders the use
of ex-post evaluations by IAs in empirical reality,
more research is needed. In any case, a practical rec-
ommendation for the Commission is to require ex-
ternal evaluators to state whether they used the cor-
responding IA in their analysis and why (not).

As for our explanatory analysis, we found that
timeliness is a necessary condition for the use of ex-
post evaluations by IAs: an evaluation must be pub-
lished at least a year before the IA, otherwise it is very
unlikely to be used. The quality of the ex-post evalu-
ation and the similarity of its focus between IA and
evaluation did not turn out to be significant on their
own. However, when an evaluation is timely, is of
high-quality and looks at the costs and benefits of ex-
actly the same legislation as the IA, we can expect is
to be used. Since timeliness is so important, a practi-
cal recommendation for the Commission is to active-
ly enforce the ‘evaluate first’ principle which it has
emphasized in the last few years.”” Since IAs can take

96 European Parliament resolution of 8 June 2011 on guaranteeing
independent impact assessments (2010/2016(INI)), available on
internet at www.europarl.europa.eu/sides/getDoc.do?pub-
Ref=-//EP//NONSGML+TA+P7-
TA-2011-0259+0+DOC+PDF+VO//EN, (accessed 28-09-2015).

97 Inter-institutional Agreement on better Law-making, O) 2003 C
321/01.

98 European Commission, “Proposal for an Interinstitutional Agree-
ment on Better Regulation” COM(2015)216 final, at p. 6.

99 Supra note 28; Commission SWD, “Better Regulation Toolbox”,
supra note 8, at p. 17. It should however be noted that the Com-
mission leaves some discretionary room to ignore the 'evaluate
first' principle if it is 'justified by political demands on the Com-
mission' according to p. 256 of the Toolbox.
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ayear or more to conduct'?, it can be tempting to al-

ready launch the IA process before an ex-post evalu-
ation is completed, but our research shows this is not
agood idea if the Commission takes the idea of a ‘reg-
ulatory cycle’ seriously. Starting the IA process only
after an ex-post evaluation is finished significantly
increases the chance that the evaluation is used and
the opportunity is taken to learn from how the regu-
lation or directive has functioned in the past.

For the use of IAs by ex-post evaluations, our analy-
sis did not reveal any (combinations of) conditions
which are sufficient or necessary for evaluation use
to occur. This indicates that existing explanations
about evaluation use may not be adequate to explain
this phenomenon. One alternative could be to look
at more political models of evaluation, suggesting

100 Supra note 75.

101 Mark Bovens, Paul 't Hart and Sanneke Kuipers, ‘The politics of
Policy Evaluation’, in: R. E. Goodin,
M. Rein & M. Moran (Eds.), The Oxford Handbook of Public
Policy, (Oxford: Oxford University Press 2008), pp. 320 et ssq., at.
p. 320.

102 Supra note 8, at pp. 28 and 254.

that evaluation results may be used only when they
are in line with preferred outcomes.'”'

Three other possibilities for future research are
worth noting. In the first place, due to the Commis-
sion’s rhetoric about a ‘regulatory cycle’, our study
has been limited to legislative IAs and evaluations.
Therefore, quantitative analysis of the relation be-
tween ex-ante and ex-post evaluations of spending
activities still seems a fruitful field for further inves-
tigation. Secondly, our research could be repeated a
few years from now, when the effects of the new Bet-
ter Regulation Guidelines are in full force. Because
the coupling of ex-ante and ex-post evaluative infor-
mation is explicitly emphasized in the new Better
Regulation Toolbox,'™ it is possible that the use of
evaluative instruments will increase in the near fu-
ture. In the third place, while our research focused
mostly on the retrospective use of IAs by ex-post eval-
uations and vice versa, the prospective side could al-
so be worth studying. For example, follow-up re-
search could see how often the plans for ex-post eval-
uations which are stated in IAs are executed in em-
pirical reality. This too is an aspect of the so-called
regulatory cycle.
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