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Objective. Evidence is clear that the nation is experiencing an increasing number of incompetent to stand trial (IST)
admissions to state hospitals. As a result, defendants in need of treatment can wait in jail for weeks for admission for
restoration. This study was conducted to better understand this growing population and to inform hospital adminis-
tration about the characteristics of IST admissions.

Methods. The study was conducted at the Department of State Hospitals (DSH) facility in Napa (DSH-Napa), a 1200-bed
primarily forensic inpatient psychiatric facility located in northern California. The records of patients found IST and
admitted to DSH-Napa for restoration of competence between the dates of 1/1/2009 and 12/31/2016 were eligible for
inclusion in the study.

Results. There were a total of 3158 unduplicated IST admissions available during the specified time period. Our data
indicate that the number of admissions with more than 15 prior arrests increased significantly, from 17.7% in 2009 to
46.4% in 2016. In contrast, the percent of patients reporting prior inpatient psychiatric hospitalization evidenced a
consistent decrease over time from over 76% in 2009 to less than 50% in 2016.

Conclusion. Our data add to the body of literature on the potential causes of the nationwide increase in competency
referrals. The literature is clear that jails and prisons are now the primary provider of the nation’s mental health care.
Our data suggest that another system has assumed this role: state hospitals and other providers charged with restoring
individuals to competence.
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INTRODUCTION

According to the US Supreme Court, all individuals
charged with a crime must be competent to stand trial
(CST). As defined in Dusky v. US," competency requires
that defendants have the ability to consult with their
attorney with a reasonable degree of rationality and pos-
sess arational as well as factual understanding of the legal
proceedings. The precise number of CST evaluations
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conducted each year is unknown. The oft-reported figure
of 60,000 provided by Bonnie and Grisso” is an estimate
based on the number of felony indictments coupled with
the estimated percentage of referrals for competency
evaluations made by the courts in the 1990s. Later work
has suggested a much higher number.” Using a similar
method, Vitacco and colleagues examined surveys indi-
cating the frequency with which the issue of competency
is raised by defense attorneys” and arrest rates at the time
of publishing. They deduced that a conservative estimate
of the quantity of evaluations could be 700,000 annually.”

The national dilemma

Consistent with Vitacco’s estimates, reports suggest that the
number of referrals for competency evaluations and subse-
quent restoration services are increasing nationally. The
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state of Washington experienced an 82% increase in refer-
rals for competency evaluations between the years 2000-
2011.” In Colorado, requests for competency evaluations
increased 524% from 2000-2017; corresponding requests
for restoration increased 931% in the same timeframe.’
Los Angeles County experienced an increase of 273% in
competency referrals for misdemeanant offenders from
2010 to 2015.”" In Michigan, the number of evaluations
rose from 3,0001in 2010 to 4,500 in 2016.° In Metro Detroit
alone, the number of evaluations ordered increased 20%
from 2012 to 2016.'° In California, referrals to the Depart-
ment of State Hospital (DSH) system for competency resto-
ration almost doubled from fiscal year 2013/2014 to
2015/2016.""

As the number of referrals and evaluations increase, so
does the corresponding number of defendants determined
to be incompetent. Research consistently suggests that
between 25% and 30% of defendants referred for CST
evaluations are adjudicated incompetent.”'> McDermott
and colleagues estimated that this would translate to a range
of 15,000-30,000 defendants found incompetent every
year, with substantially more if the figures of evaluation
referrals from Vitacco et al. are accurate.”'” In many juris-
dictions, competency restoration occurs on an inpatient
basis in state psychiatric hospitals” and evidence suggests
that patients admitted as incompetent to stand trial (IST)
comprise the largest proportion of forensic patients in hos-
pitals throughout the nation.'*'” According to recent
reports, over 50% of the total patients in the California
DSH were IST as of February 2016."°

There are many potential explanations for these
observed increases, such as decreasing access to treat-
ment for both mental illness and substance use in the

s 17-19
Commumty

and decreasing availability of inpatient
psychiatric beds.'” For example, Los Angeles has experi-
enced a 30% decrease in the number of inpatient psychi-
atric beds from 1995 to 2010." Others have postulated
that the increased popularity of specialty courts, such as
mental health and drug courts, contribute to an increase
in competence referrals for defendants who are unable to
comply with the guidelines stipulated by these courts
because of their serious mental illness.”’ Some have sug-
gested a more complex series of events as an explanation
for the increasing numbers of IST commitments. The
Director of Community Health and Integrated Programs
at the Los Angeles County Department of Health Services
was cited as believing that his city’s rise in competency
referrals is due to the combination of homelessness,
increasing awareness of mental illness in the criminal
justice system, and increasing methamphetamine use.”’
An alternative explanation for the increase in IST
referrals is the frequency of malingering of psychiatric
or cognitive symptoms among defendants coupled with
the relative infrequency of court-appointed evaluators to
systematically assessing feigning.'” Rates of malingering

https://doi.org/10.1017/51092852919001342 Published online by Cambridge University Press

on competency evaluations have been estimated to be as
high as 21%.”” In a study reviewing 464 competency
reports, only 194 (41.8%) of evaluators considered the
legitimacy of the reported symptoms and of those, only
69 (14.9%) employed a structured assessment of feign-
ing.”” Tt follows that if referrals for evaluations are
increasing, but evaluators are not assessing for possible
malingering, there could be an increase in patients erro-
neously ruled incompetent.

Regardless of the source, it is clear that referrals for
both competency evaluations and restoration services are
increasing nationally. Although alternatives to inpatient
psychiatric treatment for restoration recently have been
suggested or implemented,” with no adequate explana-
tion for the observed increases that might suggest a
reasonable solution, this trend is likely to continue.

Characteristics of IST offenders

In studies of IST populations, there is a distinction between
individuals referred for competency evaluations versus
individuals on whom competency decisions have been
made after evaluation. Although not specifically designed
to understand the reasons for rises in IST referrals, both for
evaluation and restoration, sociodemographic data, such as
age, gender, and race are frequently gathered to better
understand the IST population. For example, research
has shown that defendants found incompetent to stand trial
tend to be older than competent defendants.'>**>" How-
ever, among an all-female sample studied by Kois and
colleagues, age was not a significant characteristic in pre-
dicting competency,”® suggesting that women may have
unique characteristics in the criminal justice system. Study
samples of patients referred for competency restoration

indicate that most are male.”*>*

" However, although
men are more frequently evaluated for competency, not
surprising given the higher numbers of men arrested, stud-
ies have found that males and females are equally likely to
be ruled incompetent in the US."”

In terms of race and ethnicity, research has shown that
the overrepresentation of people of color in the criminal
justice system may be mirrored in the forensic psychiatric
system for competency restoration.”’ Research has shown
that African Americans are more often referred for com-
petency evaluations.”*->®-
even after the competency decision is made. Pirelli and

28,29 mice : .
%7 This discrepancy continues

colleagues demonstrated that, in 22 studies that presented
ethnicity data, minority defendants were 1.5 times more
likely to be found incompetent than white defendants.'”
One contributing factor could be the higher likelihood of a
diagnosis of a psychotic or mood disorder among African
Americans and Hispanics respectively.”"-”’

In regards to symptomatology, defendants found incom-
petent are more likely to be diagnosed with a psychotic

disorder or evidence symptoms of psychosis than
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competent defendants or those not referred for an evalua-

12,24,26,32,33 . .
tion.” 77777 Cognitive disabilities also are closely

16,27,34 T
2% Diagnoses, therefore, can

related to incompetency.
confound other variables associated with incompetency.
Among the elderly community, the correlation between
an older age and decreased competency to stand trial could
be explained by a greater prevalence of cognitive disor-
ders.”>”” Defendants with personality disorders and/or
substance use disorder diagnoses are less likely to be found
incompetent to stand trial.”**** Viljoen and Zapf®” found
that defendants referred for competency evaluations were
less likely to have a primary substance abuse disorder and
less likely to meet the criteria for antisocial personality
disorder as compared to those not referred, a result consis-
tent with other research.”**°

Other well-studied variables among the IST population
are restorability and length of stay, both related to the
nature of the mental disorder. A patient’s diagnosis, or
how symptomatic the patient is, can determine if they are
successfully restored and how long that process takes.””
Research has shown that cognitive disability and psychotic
symptomology are not just associated with findings of
incompetency, but also with restorability and a prolonged
length of stay.””” Using records from 351 inpatient pre-
trial defendants who underwent competence restoration at
a state psychiatric hospital from 1995 through 1999,
patients with prolonged psychotic disorders and irremedi-
able cognitive disorders were less likely to be restored.”®
Similarly, Morris & DeYoung®® found that among
455 male defendants admitted to a forensic treatment
center for competency restoration, psychotic disorders
and cognitive disability predicted unsuccessful restoration
within three months of treatment. They also demonstrated
that diagnoses of personality disorders and substance use
might represent a higher likelihood of competence, as they
were predictive of successful restoration. Anderson and
Hewitt"’
African American was predictive of restoration. Others
have found no major difference in populations of patients
who have been restored vs. those who have not."'

found that both higher intelligence and being

Criminogenic factors also have been studied with
respect to competency to stand trial, although research
suggests this is closely intertwined with other variables,
such as diagnosis. Previous work has demonstrated that
violent crimes are more often associated with competency,
while nonviolent offenses are associated with incompe-
tency.2420
that violent charges were associated with high rates of
incompetency findings.”" However, when the authors con-

2% contrast, Cochrane and colleagues found

trolled for diagnosis, the significance of the relationship
disappeared. Kois and colleagues initially found that
although nonfelony charges were more likely associated
with incompetency, active psychotic symptoms were more
predictive.” Similarly, Viljoen and Zapf reported no differ-
ence in charging offense between defendants referred for
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an evaluation and those not referred for an evaluation.”” In
contrast, Pirelli and colleagues, when evaluating rulings of
competency, found that among the studies that discussed
current criminal charges, defendants with a violent charge
were more likely to be found competent.'”

Importance

Regardless of the characteristics of the defendants found
IST, the increasing numbers of these types of admissions
is real and the impact has been detrimental. Patients in
need of treatment can wait in jail for weeks for admission
to a hospital.” Moreover, over-crowded forensic psychi-
atric institutions can risk staff safety and patient well-
being. To better understand this growing population and
to inform hospital administration, the University of Cal-
ifornia Davis, in partnership with the Department of State
Hospitals’ (DSH) facility in Napa (DSH-Napa) implemen-
ted a triage screening procedure for individuals admitted
for restoration to competence. This study utilizes archival
clinical data from these screenings for IST patients admit-
ted from 2009-2016. In addition to describing the socio-
demographic, psychiatric, and criminal variables and the
interrelationship between these factors, we examined
changes over time to assess if any demographic or clinical
factors were related to the observed increase in these
types of commitments.

METHOD

This research was approved by all relevant institutional
review boards. The details of the methods and procedures
have been described in a previous paper.'” Briefly, the
study was conducted at DSH-Napa, a 1200-bed primarily
forensic inpatient psychiatric facility located in northern
California. Approximately 380 beds are allocated for the
restoration of patients committed as IST. The records of
patients found IST and admitted to DSH-Napa for resto-
ration of competence between the dates of 1/1/2009 and
12/31/2016 were eligible for inclusion in the study.

Procedure

All patients were admitted directly from the referring
county jails. One component of the admission screening
was a brief interview conducted by a psychologist, psychi-
atrist, or research assistant coupled with structured assess-
ments. Once the patient was interviewed and assessment
tools were completed, the interviewer was asked to form
judgments about the patients’ overall competence and on
both components of the California competency standard
(understanding of criminal proceedings and ability to
assistin their defense), potential for feigning of psychiatric
symptoms or cognitive/memory deficits, and presence of
possible cognitive deficits. These opinions were documen-
ted on a coding sheet that also included basic demographic
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information, clinical information (eg, current medica-
tions, prior psychiatric treatment), criminal arrest infor-
mation (eg, most serious commitment offense, prior IST
finding, number of prior arrests), as well as scores from the
structured assessments. All interviewers were trained in
these procedures. While interrater reliability was not con-
ducted, all interviewers received extensive training in
these screening procedures.

Measures
The M-FAST

The Miller Forensic Assessment of Symptoms Test*
(M-FAST) was developed as a screening instrument
designed to identify feigned psychopathology. It is a
25-item structured interview that can be administered
in approximately 5 minutes. Although it contains multi-
ple subscales, a total score of 6 or greater is suggested as
indicative of a need for a more extensive assessment of
feigning. Scores in the sample ranged from 0 to 25, with
an average score of 4.41 and a standard deviation of 4.89.
‘While the modal score was 0, 31.0% scored at or above
6, the cut score for suspected malingering.

The BPRS

The Brief Psychiatric Rating Scale’” (BPRS) was used to
quantify psychotic symptoms. The BPRS consists of 18 items
rating psychiatric symptoms such as anxiety, depression,
and hallucinations. It is a widely used assessment that
includes affective symptoms and hostility as well as both
positive and negative symptoms of a psychotic disorder. The
four items quantifying positive psychotic symptoms were
selected for the brief screen (ie, thought disorganization,
suspiciousness, hallucinations and unusual thought con-
tent). [tems are rated on a seven-point scale, with 1 indicat-
ing that the symptom was not observed and 7 indicating that
the symptom was very severe. Scores in this sample ranged
from 1 to 25, with higher scores indicating more severe
psychotic symptoms. The mean score for the sample was
9.03 with a standard deviation of 4.79.

Competency screening

Four items were selected from the Georgia Court Com-
“5 (GCCT) to assess the patients’ abilities to
understand courtroom proceedings. The GCCT was

petence Test

designed as a screening tool for assessing competence
specific to the criteria in the United States. It contains
three sections, including knowledge of the physical loca-
tions of courtroom personnel and their roles as well as an
assessment of the defendant’s ability to assist in their
defense. The four questions selected in this study
included the defendant’s understanding of the roles of
four courtroom personnel (defense attorney, district
attorney, judge, jury). An additional question asked the
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defendant to name their attorney and express their beliefs
about the adequacy of their attorney’s performance (eg,
“What do you think of your attorney? What has it been
like to work with him/her?”’). Each item was scored as 0, 1
or 2, with 2 indicating an adequate answer, 1 a partially
correct answer, and O either no answer or a wrong or
delusionally-based response. Because there were five
questions, scores ranged from 0 to 10. The average score
was 5.74 with a standard deviation of 3.29.

Participants

There were a total of 3158 unduplicated IST admissions
available during the specified time period. Women com-
prised 25.4% of the admissions (/V = 802). Most admis-
sions were White (n = 1352, 42.8%), with the remainder
Black (2 =917,29.0%), Hispanic (z = 583, 18.5%), Asian
(=207, 6.6%), or of other ethnic descent (z =98, 3.1%).
The largest number of patients reported not completing
high school (z = 1005, 43.1%), although many had a high
school diploma or equivalent (2 = 659, 28.3%), and a
substantial number had some educational experience
beyond high school (z = 668, 28.6%). The age of the
patients on admission ranged from 18 to 89, with an
average age of 38.77 (std = 13.07). The majority of
patients reported at least one prior inpatient psychiatric
admission as an adult (= = 1540, 60.5%), although many
reported no prior psychiatric history, either inpatient or
outpatient (n = 577, 22.7%). The remainder reported a
history of mental health treatment only as a juvenile or as
an outpatient (n = 427, 16.8%). Past psychiatric treat-
ment was unavailable on 614 patients. Most admissions
were English speaking (rn =2793, 93.7%); language was a
barrier in 5.6% of interviews conducted (2 = 166). The
most common commitment offense was assault/battery
(n = 1048, 35.7%), followed by theft (n = 284, 9.7%),
robbery (n = 278, 9.5%), a sex offense (n = 231, 7.9%),
murder (z =224, 7.6%), miscellaneous charges (eg, van-
dalism, disorderly conduct; » = 194, 6.6%), criminal
threats (n = 140, 4.8%), drug offenses (n = 140, 4.8%),
weapons offenses (z =121, 4.1%), arson (z =103, 3.5%),
resisting arrest (z = 72, 2.5%) and other (kidnapping,
white collar crimes, major driving offenses, escape,
(n =97, 3.3%). For 226 (7.2%) of the admissions, the
offense was not recorded. Only the most serious offense
was recorded as the commitment offense.

Of the 3158 patient records reviewed during the spec-
ified time period, 87.3% (rn = 2757) were returned to
court as competent. Over 10% (10.8%, n = 342) were
deemed not restorable and were either discharged or
conserved as dangerous or gravely disabled, and 1.9%
(r = 59) were transferred to another facility, were released
by the court, died during their hospitalization, or were
retained in the hospital for another forensic commitment,
such as an not guilty by reason of insanity (NGRI) finding.
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Of the 3158 admissions, 1099 (34.8%) could not be
interviewed. Reasons for the inability to interview the
patient varied. For example, some patients were too
thought disordered to conduct an adequate interview
(n =392, 35.7%), some refused to cooperate with the
interview (n = 292, 26.6%), some were unable to speak
English (n = 125, 11.3%), some were too agitated or
physically threatening (» = 68, 6.2%), and sometimes
the interviews were not able to be completed due to the
patients’ dementia or medical problems (7 = 30, 2.7%).
One hundred and ninety-three patients (17.6%) were not
interviewed for unknown reasons (not documented by the
evaluator).

Data analysis

Data were analyzed using SPSS version 25. Statistical
analyses included frequency distributions to provide
information regarding basic demographics. Chi-square
and ANOVAs were conducted to assess differences over
time and interactions between various factors.

RESULTS

As shown in Table 1, the number of IST admissions
increased yearly throughout the course of this study. In
2009, 280 unique patients were admitted as IST compared
to 539 in 2016. Additionally, a large number of factors
exhibited statistically significant variability over time. Most
notably, the number of admissions with more than 15 prior
arrests increased significantly (y° = 139.84, df = 28,
p =.000) from 17.7% in 2009 to 46.4% in 2016, depicted
graphically in Figure 1. Multiple other variables evidenced
changes over time, although often the statistically signifi-
cant change was related to increases and decreases from
year to year. For example, admissions that were thought to
be already competent evidenced statistically significant
differences over time (¥ = 93.36, df= 14, p = .000), from
a high of 24.6 in 2010 to a low of 10.7 in 2014.

One variable that evidenced a consistent decrease over
time was the percent of patients reporting prior inpatient
psychiatric hospitalization (y° = 183.12, df = 14,
p=.000). The percentage of admissions reporting at least
one past psychiatric hospitalization was over 76% in 2009
and decreased steadily to less than 50% in 2016. As seen
in Figure 2, this decrease appeared primarily related to
declines in hospitalizations reported by admissions diag-
nosed with unspecified schizophrenic spectrum and other
psychotic disorder (;(2 =70.18, df = 14, p = .000). Those
diagnosed with a schizophrenia-spectrum disorder
(schizophrenia or schizoaffective disorder) reported
slight decreases, especially in later years (y° = 60.02,
df= 14 p = .000). Individuals with a diagnosis of bipolar
disorder evidenced fluctuating rates of prior admissions
from year to year (y° = 27.89, df = 14, p = .015), although
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there were notable drops in all diagnostic categories after
2013.

Admission diagnoses also evidenced an interesting
trend, shown in Figure 3. Patients were more likely to
receive a diagnosis of a schizophrenic spectrum disorder
in 2009 through 2012 and more likely to receive a diag-
nosis of unspecified schizophrenic spectrum disorder
(formerly psychotic disorder NOS) in later years
(v’ =214.15, df= 49 p = .000). When these two diagnoses
were combined, the percentage with this diagnosis did
notevidence substantial differences over time (y° = 21.63,
df = 5, p = .000). The highest percentage was 73.2 in
2014, with the lowest 61.9 in 2015.

Asseenin Table 1, gender of the admissions fluctuated
over time, even when removing the two years DSH-Napa
did not admit females for the entire year (2009 and 2010;
)(2 = 60.02, df = 14 p = .000). Generally speaking, the
number of women admitted as IST increased over time.

Both age at admission and scores on the BPRS evi-
denced differences over time, although similar to the
competency variable, these changes were reflective of
variations from year to year [F(7,3150) = 2.50,
p = .015; F(7,2566) = 10.24, p = .000], rather than a
steady increase or decrease over time. Age ranged from a
lowof37.49 in 2016 to a high 0f40.18 in 2014. Similarly,
BPRS scores ranged from alow of 8.17in 2015 to a high of
11.02 in 2009.

Length of stay also evidenced substantial changes over
time, as shown in Table 1. The overall length of stay
decreased from an average of 345.68 days in 2009 to
162.68 days in 2016 [F(7,3112) = 8.48, p = .000].
The changes were even more striking when the sample
was divided into length of stay for those restored to compe-
tence  versus those deemed mnot  restorable
[F(7,2749) = 4.76, p = .000; F(7,305) = 19.45, p = .000,
respectively]. Admissions restored to competence showed a
steady decrease in length of stay over time, with a slight
increase beginning in 2014. In contrast, the length of stay
for those determined to be unrestorable evidenced steady
decreases, with the LOS in 2016 almost a third the length of
stay in 2009.

Length of stay also varied by diagnosis for admissions
ultimately restored to competence, as seen in Table 2
(F(9,2415) = 28.10, p = .000. Figure 4 provides a graphic
depiction of these differences. Three diagnoses exhibited
longer lengths of stay than most other diagnoses:
schizophrenic-spectrum disorders, cognitive disorders,
and delusional disorders. Not surprisingly, substance
use disorders evidenced the shortest lengths of stay,
although their average length of stay was not significantly
different from bipolar disorder, personality disorders or
individuals returned as malingering.

Multiple variables did not change over time. The per-
centage of admissions believed to be malingering did not
evidence statistically significant differences, although the
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TABLE 1. Changes in factors assessed over time

Categorical variables

Year of admission

2009 N (%)

2010 N (%)

2011 N (%)

2012 N (%)

2013 N (%)

2014 N (%)

2015 N (%)

2016 N (%)

Number of admissions
15 or more prior arrests
Possibly malingering
M-FAST over 5

Probably competent
Prior inpatient psychiatric
Schizophrenia spectrum®
Psychosis NOS®

Bipolar disorder®
Cognitive disorders®
Ethnic minorities
Female®

Continuous variables
BPRS

M-FAST score

Competency score

Age

LOS days—all admissions
LOS days for restored

LOS days for unrestorable

280
41(17.7)
43(18.2)
75(32.8)
45(19.0)
181 (76.1)
144 (51.4)
39(13.9)
20 (7.1)

8(2.9)
173 (61.8)
0(0.0

2009 mean (std)
11.02 (5.17)
4.69 (4.90)
4.93 (3.16)

37.83 (12.43)

304.57 (365.29)

203.18 (208.63)

983.50 (492.05)

301
53 (20.8)
39 (15.0)
65 (28.8)
61 (23.6)
190 (73.4)
153 (50.5)
57 (18.9)
30 (10.0)
9(3.0)
175 (58.1)
71(23.6)

2010 mean (std)
9.31 (5.29)
4.21 (4.84)
4.99 (3.39)

39.12 (12.64)

265.63 (361.47)

170.31 (187.25)

1002.97 (524.81)

329
69 (25.3)
49 (18.2)
76 (33.9)
66 (24.6)
176 (64.2)
147 (44.7)
81(24.6)
37(11.2)

18 (5.5)
185 (56.2)
84 (25.5)

2011 mean (std)
9.29 (4.94)
4.58 (4.86)
5.39 (3.38)

39.22 (13.48)

243.56 (324.37)

165.35 (202.21)

1071.39 (209.87)

419
89 (25.7)
53 (15.1)
86 (28.4)
75 (21.6)
225 (64.7)
169 (40.3)
102 (24.3)
67 (16.0)

18 (4.3)
233 (55.6)
118 (28.2)

2012 mean (std)
9.22 (4.85)
4.21 (4.83)
6.08 (3.20)

40.00 (13.54)

207.13 (272.26)

141.98 (174.65)

869.42 (204.09)

403
107 (33.1)
57 (17.7)
78 (31.0)
58 (18.4)
190 (61.3)
144 35.7)
125 (31.0)
64 (15.9)

11(2.7)
235 (58.3)
86 (21.3)

2013 mean (std)
8.19 (4.48)
4.48 (5.04)
6.31 (3.37)

37.94 (12.97)

201.76 (267.80)

125.83 (148.88)

77474 (293.47)

414
139 (38.1)
74 (20.0)
90 (36.3)
39 (10.7)
201 (59.3)
163 (38.4)
140 (33.8)
45 (10.9)

133.1)
222 (53.6)
124 (30.0)

2014 mean (std)
8.65 (4.11)
4.98 (5.06)

5.78 (3.39)

40.18 (13.74)

217.03 (243.89)

153.58 (165.07)

643.15 (269.79)

473
165 (39.6)
60 (14.9)
89(29.9
72 (18.1)
191 (50.0)
178 (37.6)
115 (24.3)
50 (10.6)

3(0.6)
276 (58.4)
133 (28.1)

2015 mean (std)
8.17 (4.10)
4.37 (5.02)
6.29 (3.02)

38.61 (13.11)

205.69 (221.34)

152.09 (170.14)

551.90 (223.50)

539
202 (46.4)
48 (14.7)
66 (27.8)
49 (14.7)
186 (47.2)
191 (35.4)
173 (32.1)
60 (11.1)

4(0.7)
306 (56.9)
186 (34.5)

2016 mean (std)
9.25 (5.20)
3.8 (4.51)
6.17 (3.04)

37.49 (12.33)

169.87 (162.68)

158.23 (154.78)

390.08 (161.32)

®Diagnoses on admission

"Women only admitted beginning in May 2010

‘v 137 11I0WY3aIN 379 8%e
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percentages fluctuated for alow of 14.7 in 2016 to a high
of 20.0 in 2014 (° = 7.07, df = 7, p = .421). Consistent
with this, both scores on the M-FAST and percentage of
admissions scoring above the cut point did not evidence
statistically ~ significant  differences over time
[F(7,2009) = 1.28, p = .257; y° = 7.25, df = 7, p = .403,
respectively]. The ethnic distribution of the sample also
did not vary over time (;(2 =5.72,df="7,p=.573), with
ethnic minorities representing close to 62% of admis-
sions in 2009 and less than 54% in 2014.

Because we found significant increases in number of
prior arrests each year, we examined the relationship
between commitment offense and number of prior arrests,
categorized as none, 1-2 priors, 3-5 priors, 6-15, and more
than 15. As shown in Table 3 and depicted graphically in
Figure 5, three commitment offenses in particular were
associated with prior arrests. Patients committed for theft
charges (robbery and theft) evidenced significantly more
prior arrests; patients committed for homicide charges
had fewer prior arrests (y” = 154.46, df = 24, p = 000).

Table 4 provides the diagnoses for those restored to
competence versus those who were deemed not restor-
able. Not surprisingly, two diagnostic categories were
least likely to be restored: patients with a schizophrenic-
spectrum disorder and patients with a cognitive disorder.
Over 40% of those diagnosed with a cognitive disorder
were deemed unlikely to regain competence; almost 15%
of those with a discharge diagnosis of a schizophrenic
spectrum disorder were considered not restorable.
These two diagnostic categories comprised almost 90%
of the admissions ultimately determined to be unlikely to
be restored to competence. Not surprisingly, all individ-
uals discharged with diagnoses of either a personality
disorder or malingering were restored to competence.

DISCUSSION

Our data are consistent with previous studies document-
ing the characteristics of individuals found incompetent
to stand trial. They also provide additional insight into
factors contributing to nationwide increases in IST
admissions. Perhaps one of the most illuminating find-
ings is the decreasing numbers of IST admissions report-
ing prior inpatient psychiatric treatment. This result is
not surprising given the reported decreased numbers of
psychiatric beds in the US, both state and community,
since deinstitutionalization began in the 1950s. In 1955,
there were over five hundred thousand state psychiatric
hospital beds. As deinstitutionalization continued, by
1994, only 71,619 beds remained. 17 A recent count indi-
cated that in the first quarter of 2016, slightly less than
38,000 beds remain, an astronomical decline 0£f96.5% in
this 60 year time period.’” Moreover, the majority of
these state beds are forensic,'* meaning that in order to
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FIGURE 4. Length of stay by discharge diagnosis for patients restored to competence.

TABLE 3. Commitment offense by arrest rates

Offense Number of prior arrests N (%)
None 1-2 3-5 6-15 16+
Murder 32 (17.2) 32 (11.3) 46 (11.4) 49 (5.5) 323.7)
Assault and battery 63 (33.9) 107 (37.7) 155 (38.4) 307 (34.4) 305 (35.3)
Robbery 12 (6.5 16 (5.6) 32 (7.9) 103 (11.5) 91 (10.5)
Sex offense 34 (18.3) 16 (5.6) 24 (5.9) 64 (7.2) 66 (7.6)
Theft 5(2.7) 12(4.2) 35(8.7) 97 (10.9) 104 (12.0)
Drug offenses 3(1.6) 8(2.8) 10 (2.5) 54 (6.1) 53 (6.1)
All others 37 (19.9) 93 (32.7) 102 (25.2) 218 (24.4) 213 (24.7)
Note: 4 = 154.46, df = 24, p = .000
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FIGURE 5. Commitment offense by prior arrest history.
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be admitted for treatment, you must commit a crime.
Similar declines have been reported in community inpa-
tient beds, to levels well below international standards
and expert consensus guidelines.'”**

One relevant and likely related finding was the sub-
stantial increase over time of IST admissions with exten-
sive criminal arrest histories. Although advancing age
was considered as an explanation for this rise, as older
defendants potentially have had more time in the com-
munity to offend, the age of admissions did not increase
over time. As prior arrests accumulate, defendants face
increasingly serious charges. In partial support of this
notion, we found a significant relationship between num-
ber of prior offenses and the commitment offense. Defen-
dants charged with homicide and sexual offenses were
much less likely to have extensive criminal arrest histo-
ries. In contrast, admissions charged with theft, robbery,
or drug offenses all evidenced increasing numbers of
prior arrests, a result entirely consistent with data
reported by Torrey.'” He noted that many individuals
with serious mental illness are charged with relatively
minor offenses, such as assault and theft.*” Additionally,
relatively minor offenses may become felonies as the
number of prior arrests increase. For example, in Cali-
fornia, petty theft becomes a felony when the individual
has multiple prior arrests. As Figures 1 and 2 clearly
depict, our data show that as arrest rates increase over
time, percentages of admissions reporting prior hospital-
izations decrease in the same time period.

While it remains unclear from our data if the increas-
ing number of prior arrests and decreasing numbers of
patients with prior psychiatric hospitalizations are
related, both occurring coincidentally is consistent with
the notion that the seriously mentallyill are now receiving
services primarily from the criminal justice system, not
from the mental health system. As recently as 2010,
Torrey and colleagues conducted a study to ascertain
where individuals with serious mental illness were receiv-
ing their treatment.'” The evidence was clear: in the US,
the odds of a person with a major mental disorder receiv-
ing treatment in a jail or prison instead of a psychiatric
hospital was 3.2 to 1. Some states were substantially
worse: In Nevada, the odds were 9.8 to 1, an almost
10 times greater likelihood that mental health treatment
was provided in jails and prisons. This trend has been
evident for the past several years. Combined with previ-
ous studies, our data provide information about an addi-
tional mechanism for the treatment of individuals with
severe mental illness. While still receiving treatment via
the criminal justice system, the setting is not a jail or
prison; it is commitment in a state hospital.

Our data is entirely consistent with research on the
impact of deinstitutionalization: individuals with serious
mental illness released from institutions frequently
receive mental health treatment via the criminal justice
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system. In the 1980s, Belcher found that a large number
of patients released from a state hospital in Ohio were
homeless within 6 months of discharge. Furthermore,
almost 45% of those who were homeless had been
arrested and incarcerated in that same time period.”’
Numerous studies have reported high percentages of
inmates with major mental disorders,”' " with sheriffs
across the country lamenting the need to serve as de facto
mental health institutions.”” Consistent with Belcher’s
study, research has shown that homelessness has become

55-57

and a substantial number of these

57,58

anational problem
homeless individuals have a severe mental disorder.
Often these individuals are arrested for crimes associated
with either their mental illness or homelessness. Once
arrested, they are so ill due to their untreated disorder, they
are found not competent to stand trial. Unfortunately, this
cycle is perpetuated, as treatment for individuals found not
competent typically is geared exclusively towards compe-
tence restoration.”’ Once competent, they are returned to
jail and when released, no intervention is provided to keep
them engaged in mental health treatment and out of the
criminal justice system. The decrease in prior hospitaliza-
tions reported by our admissions is entirely consistent with
the results of our national survey (reported in this issue).
The number one reason identified by stakeholders across
the country as an explanation for the surge in IST commit-
ments is the lack of general mental health services in the
community, followed closely by the lack of intensive com-
munity treatment and inpatient beds.

Interestingly, we found that increasing numbers of
women were admitted as not competent to stand trial. It
is unclear if this reflects an overall increase in the rate of
findings of incompetence for women or increasing num-
bers of women entering the criminal justice system. A
recent meta-analysis has shown that women and men are
found IST at comparable rates.'” However, the number of
women involved in the criminal justice system is growing:
between 1980 and 2017, the number of incarcerated
women increased by 700 percent. In this same time
period, incarceration rates of women grew 50 percent
faster than they did for men.“ It stands to reason if more
women are entering the criminal justice system, even
with steady rates of findings of incompetency, more
women will be deemed IST. Moreover, Steadman and
colleagues found that the rate of serious mental illness
in incarcerated women is substantially higher than for
men.”"*! This finding, coupled with the increasing arrest
rates of women, may be the reason for our observed
increasing rates of admissions of women found IST.

Consistent with the literature, patients evidencing the
longest time to restore were those with schizophrenic-
#%:209 In addition, the

majority of patients who could not be restored were those

spectrum and cognitive disorders.

with a schizophrenic-spectrum diagnosis (70%), followed
closely by individuals with a cognitive disorder diagnosis
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(18.3%), indicating that almost 90% of patients deter-
mined to be nonrestorable fell under those two diagnostic
categories. Furthermore, close to half (42.6%) of admis-
sions with a cognitive disorder diagnosis were ultimately
deemed unrestorable. Interestingly, patients returned to
court as competent with a diagnosis of delusional disorder
evidenced lengths of stay comparable to these two disorders.
Initially considered a variant of schizophrenia with only
delusions, delusional disorder has been the subject of min-
imal research, largely because of small sample sizes."”
Hui and colleagues compared first episode patients with
delusional disorder to first episode patients with schizo-
phrenia and found numerous similarities.’” In contrast,
Marneros conducted a longitudinal study of patients
with delusional disorder and schizophrenia and found
distinct patterns of response, symptoms and outcomes
between the two disorders.”” Herbel demonstrated that
the majority (77%) of patients with delusional disorder
found IST were restored to competence, although over
50% of these required an extended period of time on
medication.’” In our sample, patients with a discharge
diagnosis of delusional disorder evidenced a similar
course of illness to patients with schizophrenic spec-
trum disorders, as well as a similar percentage who
ultimately could not be restored. While our data did
not compare characteristics between the two disorders,
they suggest that the two diagnoses are comparable at
least in regards to restorability and length of time to
restoration.

Not surprisingly, individuals returned to court with a
primary diagnosis of a personality disorder as well as
those believed to be malingering evidenced very short
restoration periods and all were “restored” to compe-
tence, a result consistent with the literature.”"”* Two
additional diagnostic groups evidenced the shortest
length of stay: substance use disorders, typically a
substance-induced psychotic disorder, and bipolar disor-
der. Research suggests that individuals receiving a diag-
nosis of bipolar disorder respond rapidly to medication,”®
which may explain their brief length of stay. Substance
induced psychotic disorders typically evidence a remis-
sion of symptoms once the substance is withdrawn.’"-%"
Once psychotic symptoms have remitted, patients are
generally able to understand criminal proceedings and
assist their attorney.

Consistent with previous research, our data indicate
that minorities, specifically Blacks, are over-represented
in our sample as compared to the ethnic distribution in
CA. According to the 2017 census estimate, Blacks com-
prise 5.47% of the CA population. In our sample, almost
29% were Black, a result similar to the incarcerated
population (27% Black)."” In striking contrast, although
Hispanics comprise over 39% of the CA population, they
represented only 18.6% of our sample; in contrast, 41%
of the incarcerated population is Hispanic. Perhaps more
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notably, although minorities represent the majority of our
admissions, the single largest racial group in our sample
was White, at 42.86%. While this is slightly higher than
the 37% reported by the CA census, it is substantially
lower than the 26% reported in CA jails and prisons. The
reasons for these discrepancies are unclear. There is
abundant evidence that Hispanics are less likely to seek
mental health treatment for a variety of reasons, includ-
ing mistrust and language barriers.®” Additionally, His-
panics are slightly more likely to be homeless, at least
compared to non-Hispanic whites.”® It is unclear if either
of these factors is related to the decreased prevalence of
Hispanics in our sample. Typically, competence is raised
as an issue when the observed mental illness is so severe it
impairs the individual’s ability to understand or assist
their attorney. Seeking a competency evaluation gener-
ally is not in the purview of the defendant.

The pattern of changes in diagnosing over time was of
particular interest, most notable the increase in the
unspecified schizophrenia diagnosis and the concurrent
decrease in the schizophrenic spectrum diagnoses. One
explanation for this pattern of diagnosing may lie in the
change from the DSM-IV TR to the DSM-5. For this
specific disorder, the change was primarily related to
the name: psychotic disorder not otherwise specified
was renamed unspecified schizophrenic spectrum and
other psychotic disorder in DSM-5, although there were
slight changes in the definition. A more likely explanation
is that increasing substance use, particularly the use of
methamphetamine, clouds the picture and course of the
disorder, making a definitive diagnosis impossible. Inter-
estingly, as depicted in Figure 2, the group mostimpacted
by the decline in inpatient treatment was individuals
diagnosed with unspecified schizophrenic spectrum dis-
order. This diagnosis is given when an individual is exhi-
biting psychotic symptoms but does not meet full criteria
for schizophrenia. Previous research has suggested that
this diagnosis often is associated with either a substance
use disorder, specifically a substance-induced psychotic
disorder, or malingering, a finding consistent with our
data on length of stay.”" Our survey findings indicate that
some believe that the rising use of methamphetamine is
related to increasing numbers of IST commitments. It is
clear that comorbid substance use disorders are prevalent
in individuals with a schizophrenic-spectrum disorder,
which exacerbate psychotic symptoms.”” With the dwin-
dling availability of inpatient psychiatric beds, individuals
presenting with psychotic symptoms and positive toxicol-
ogy screens may not be admitted, at least until there is a
definitive determination that the symptoms exhibited are
not substance-induced. Increasingly literature is suggest-
ing that there are discernable differences in substance -
induced versus primary psychotic disorders’” and one of
these differences is involvement in the criminal justice
system.”’
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CONCLUSIONS

Our data add to the body of literature on the potential
causes of the nationwide increase in the competency
referrals. Moreover, our results complement the exten-
sive literature on the criminalization of individuals with
mental illness since the closing of long-term state hospi-
tals. The literature is clear that individuals with serious
mental disorders are not accessing services in the com-
munity. Because of this, their mental illness remains
untreated and often they are arrested. Jails and prisons
are assuming the role of the nation’s mental health pro-
vider. Unfortunately, as is generally the case with jails and
prisons, once released from custody, very few mecha-
nisms are in place to engage these individuals in commu-
nity mental health treatment. Our data, and nationwide
data, suggest that another system has assumed this role:
state hospitals and other providers charged with restoring
individuals to competence. It appears that what Belcher
found in the 1980s is continuing: once released from a
state hospital, individuals with serious mental disorders
become (or return to) homelessness and are re-arrested.
And the cycle continues.
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