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Abstract

Twenty years after the Human Rights Act 1998 came into force, where are we in our understanding of the
relationship between tort and human rights? This paper argues that we are not as far along in our under-
standing as we could be. The reason for that has been the methodology we used to understand the rela-
tionship, focused as it was around remedies, limitation and causation. This paper proposes a new
approach, based around the right rather than the remedy. It aims to theorise one particular cause of action —
the duty in Osman v United Kingdom - to exemplify this approach. For English lawyers, who have histor-
ically used the framework of the forms of action to understand our own law, it is argued that this a good way
to comprehend the European jurisprudence.

Keywords: torts; Human Rights Act 1998; Osman v United Kingdom; public authorities’ taxonomy; positive duty of
prevention

Introduction

Twenty years have passed since the Human Rights Act 1998 (HRA) came into force. It is over 20 years
since the decision of the European Court of Human Rights in Osman v United Kingdom." Coinciding
with this anniversary, the Supreme Court handed down two decisions in 2018 which raked up foun-
dational issues about human rights, English tort law, and the Osman cause of action. Those decisions
are DSD v Commissioner of the Metropolitan Police’ and Robinson v Chief Constable of West
Yorkshire.

The facts of Robinson and DSD are similar to Osman: all of them concern situations where the police
have not prevented the claimant coming to grief at the hands of a third party.* That particular factual
scenario is the focus of this paper. Claimants have sought remedies for it on the battlefields of tort law
and human rights law. They have, generally, been more successful in human rights than in tort. The

I am very grateful to the anonymous reviewers of this journal for comments on the draft, and likewise to Miles Jackson
and Leo Boonzaier. I had useful discussions about the ideas in here with Hayley Hooper and the participants of the SLS
Annual Conference in 2016, and with the Oxford-Girona-Génova Conference in 2017.

'(2000) 29 EHRR 245.

%[2018] UKSC 11, [2018] 2 WLR 895.

3[2018] UKSC 4, [2018] 2 WLR 595. A later Supreme Court decision confirmed Robinson’s status as the leading tort case
on public authority liability: CN and GN v Poole Borough Council [2019] UKSC 25, [2019] 2 WLR 1478 at [74].

*This is not ultimately how the Supreme Court conceived of Robinson, but the courts below did so, and it was an issue in
the case. The court said that Michael failed because it was a case of inaction, whereas the police in Robinson played an active
part in the arrest of a suspect (even though it was the fleeing suspect who careened into Mrs Robinson). It is also true that
DSD concerned the investigative duty, which is not the same as the Osman duty, as Lord Mance pointed out (at [151](iv)).
However, the Osman duty formed a plank of Lord Hughes™ dissent, and the case is generally relevant to the relationship
between tort and the HRA.
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question is why. One of the unsolved mysteries of these last 20 years has been, ‘what is the relationship
between tort and human rights law?’ I look at that question through the prism of this particular factual
configuration: the state’s failure to prevent harm from third parties. One of the things I shall be arguing
is that this finer-grained approach can make more progress than some of the scholarship to date.

Whilst there is extensive literature on the functions of tort law, and of individual torts, the same
service has not been performed for individual causes of action in human rights. Before that is
done, little headway can be made with understanding the differences between human rights and
tort. This paper explores the theoretical foundations of the Osman cause of action, but it is my
hope that others will take up this project too.

The question of the relationship between tort and human rights is particularly acute with Osman
because the ECtHR’s formulation of the duty closely resembles the tort case of Dorset Yacht v Home
Office:” where the authorities knew or ought to have known of a real and immediate risk of serious
harm from a third party to an identified individual, they must take measures within the scope of
their powers which, judged reasonably, might have been expected to avoid that risk.’ Indeed, ECtHR
judgments sometimes use the language of ‘negligence’ and a ‘duty of care under Article 2”.” Osman
looks like a modified negligence standard. But looks can be deceiving. The Supreme Court has now
vehemently drawn a line between the HRA and tort. I examine what its portrayal of the law tells us
about the old question on the relationship between tort and human rights. This paper has both a positive
and negative project. I begin with the negative project, explaining why the approach of much literature to
date is unconvincing. If the negative project persuades, then the contribution of this paper will be rea-
lised. The positive project is more ambitious and tentative. It will benefit from the input of other voices.

(a) The debate to date

There was vigorous debate, in the first 20 years of the HRA, about which taxonomy it fits into. Some
scholars and judges placed the HRA within public law.® By contrast, an illustrious contingent classed it
with tort law.” Yet others adopted an intermediary position between these two camps, arguing that it is
a hybrid of tort/public law.'® A fourth suggestion is that human rights form a standalone category by
themselves.''

Adopting a position on the question ‘what is the relationship between torts and human rights law?’
has certain consequences. If you think they are the same thing, the inquiry ends there. But if you think
they are different, then there is a further question about whether they are compatible with one another.
Even if you think they are different from one another, you may still think they are compatible - that
tort law can adapt to meet human rights requirements. Thus, for some participants in this debate, it

°[1970] AC 1004.

%Osman, above n 1, at [121].

7Eg Mastromatteo v Italy (2002) ECHR 694 at [74], [78]; Kolyadenko v Russia (2013) 56 EHRR 2 at [216].

®Eg D Nolan ‘Negligence and human rights law: the case for separate development’ (2013) 76(2) MLR 286; Lord Woolf
‘The Human Rights Act 1998 and remedies’ in M Andenas and D Fairgrieve (eds) Judicial Review in International
Perspective: Volume II (Kluwer 2000) p 432; the Privy Council in Maharaj v AG of Trinidad and Tobago (No 2) [1979]
AC 385; the Court of Appeal in Dobson v Thames Water Utilities [2009] EWCA Civ 28, [2009] 3 All ER 319 at [42].

They include: Law Commission and Scottish Law Commission Damages under the Human Rights Act 1998 (Law Com No
266, 2000; Scottish Law Com No 180, 2000) para 4.20; R Stevens Torts and Rights (Oxford: Oxford University Press, 2007) p
289; P Cane ‘Tort law and public functions’ in ] Oberdiek (ed) Philosophical Foundations of the Law of Torts (Oxford: Oxford
University Press, 2014) p 148 at p 163 (although Cane puts the words ‘statutory tort’ in inverted commas); JNE Varuhas
Damages and Human Rights (Oxford: Hart Publishing, 2015); Bedford v Bedfordshire County Council [2013] EWHC 1717
(QB) at [26] per Jay J.

1A Lester and D Pannick ‘The impact of the Human Rights Act on private law’ (2000) 116 LQR 380 at 382.

11Eg F du Bois ‘Human rights and the tort liability of public authorities’ (2011) 127 LQR 589; R (Greenfield) v Secretary of
State for the Home Department [2005] UKHL 14, [2005] 1 WLR 673 at [19] per Lord Bingham. I am grateful to an anonym-
ous reviewer for pointing out that the case of Huang v Home Secretary [2007] UKHL 11, [2007] 2 AC 167 could also be said
to support this view.
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was a project in self-understanding, with an eye to which body of principle should be used to develop
the law.'> Their opponents saw this as a threat to the coherence of traditional bodies of law, and
wanted to keep human rights out of tort.'> By contrast, those attracted to the view that human rights
are part of tort have a horror of the meagre damages in human rights cases.'* Tort law’s remedial doc-
trines are thought by them to form a laudable template. Their opponents worry about overburdening
the public purse.'® Tort is also thought by some to be the body of law that paradigmatically protects
rights.'® It follows for them that the HRA is axiomatically a tort statute. In turn, other interlocutors
were concerned to promote the view that human rights are sui generis, so as to take that corpus ser-
iously and retain as distinctive their considerable clout in legal-political terms.

My portrayal of this debate, which occurred over two decades with diverse motivations and nuanced
positionings, is necessarily oversimplified. However, what can categorically be said about this scholarship
is that it followed the courts’ methodology. The courts tend to identify features of doctrine — of proced-
ural and remedial doctrine - that differ between tort and human rights law, and then draw conclusions
about the significance of this. True to form, Lord Hughes in the recent case of DSD said the following
features were significant. First, ‘the limitation period differs’. Secondly, ‘there is a more relaxed approach
to causation in a Convention-based claim’. Thirdly, there is ‘a difference of approach to the calculation of
compensation’.'” The negative project undertaken in this paper is to show why focusing on these fea-
tures is incomplete as a mode of analysis. That will be the work of the first part of the paper.

The second part does the positive project of theorising the Osman cause of action. There has been a
burgeoning of useful scholarship in private law theorising individual causes of action. Yet we do not
know much about human rights causes of action. Lord Mance in DSD was concerned by this, because
‘shaky foundations or rationale’'® make it difficult to tell how far the cause of action extends.
Theorising the cause of action can assist workaday courts, therefore. It also contributes to public
debate. The Supreme Court’s critique has not been confined to its judgments, but has spilled over
into public consciousness. In the BBC Reith Lectures of 2019, Lord Sumption accused the ECtHR
of ‘mission creep’ partly because it formulated positive duties which are not in the text of the
Convention. A chorus of scholarly voices join him in criticism of the ‘open-ended’ scope of positive
human rights duties,'” which have ‘put the concept of positive obligations into disrepute’.”® The
ECtHR itself has decried any assistance, saying it is ‘not desirable, let alone necessary, to elaborate
a general theory’.?" Theoretical clarity may help us to move beyond this impasse. We will be in a better
position to determine whether positive duties serve any valuable function, or whether they are instead
troublesome transplants that undermine domestic legal categories.

Early pioneers of human rights scholarship, like Starmer** and Mowbray,” identified five kinds of
positive duties which the Convention gives rise to.”* Of these, the operational duty first identified in

21 ord Bingham in Smith/Van Colle, below n 41, and Lord Kerr in Michael, below n 39, are examples of people who hold
the different-but-compatible view. Contrast N v Poole, above n 3, at [53], [62].

*Eg Nolan, above n 8; Bagshaw, below n 50.

14Eg Varuhas, above n 9.

15Ny Poole, above n 3, at [29].

'°Eg Stevens, above n 9.

7DSD, above n 2, at [136].

81bid, at [150].

19D Xenos The Positive Obligations of the State under the European Convention of Human Rights (London: Routledge, 2012) p 3;C
deThan ‘Positive obligations under the European Convention on Human Rights’ (2003) Journal of Criminal Law 165 at 178.

2°p Thielborger ‘Positive obligations under the ECHR after the Stoicescu case’ (2012) European Yearbook on Human
Rights 259 at 261.

21VgT v Switzerland (2002) 34 EHRR 159 at [46].

22K Starmer European Human Rights Law (London: LAG, 1999) ch 5.

A Mowbray The Development of Positive Obligations under the European Convention on Human Rights (Oxford: Hart
Publishing, 2004) p 5.

**For an overview of the types of duties said to be generated by human rights generally, see IE Koch ‘Dichotomies, trichotomies or
waves of duties?” (2005) 5(1) HRLR 81 at 86; S Fredman Hurman Rights Transformed (Oxford: Oxford University Press, 2008).
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Osman is one. It is these sorts of duty that I refer to as ‘causes of action’ - ie actionable duties.
Arguably more than five types of such duty now exist in the Court’s mature case law, depending
on how one individuates them. Our understanding of them is less advanced than it could be because
of the method of analysis that commentators have previously used. Once we see the weaknesses of this
method, the way is clear to theorise the causes of action. We begin by examining the factors that DSD
identified as distinguishing tort and the HRA: remedy and limitation. We will see that scholars’ meth-
odology inherits a preoccupation with these factors due to deeper differences over the correct way to
conceptualise domestic legal categories. This intellectual baggage falls into perspective once the posi-
tive project in this paper is carried out, a project that puts the positive duty itself centre-stage.
Foregrounding the positive duty in this way reveals the significance of its key features. Human
rights takes seriously the nature of the state-defendant in a way that tort law does not. So the second
half of the paper suggests some political theories that may explain this international law tradition. By
contrast with a Diceyan-inspired tort law, the state that owes its citizens no more than they owe one
another is too minimalist for human rights law. State services are conceived of as entitlements rather
than mere benefits under ECtHR doctrine. Further, the act/omission distinction, crucial to tort law as
expounded in Robinson, matters less in human rights because the state is simultaneously connected
with everyone in its jurisdiction. With that summary of the argument in mind, let us turn to the detail

of this paper.

1. The negative project

(a) Remedy

Oft-cited differences between tort and the HRA include the availability, function, and quantum of
damages. We look at each of these.

(i) Availability

Tortious liability gives rise to damages as of right,”> whereas they are only available under the HRA if
necessary for §ust satisfaction’.** For some, like Duncan Fairgrieve,”” this is a crucial classificatory dis-
tinction. Nolan finds this ‘particularly noteworthy’, and supportive of his view that the HRA belongs
to the realm of public law.”® It is also key for Cane, but he derives the opposite conclusion to Nolan.
Cane puts the HRA within tort because he thinks monetary compensation is ‘unknown’** to admin-
istrative law. Juridical inequality between state and citizen is, according to Cane, what accounts for the
difference between compensation and just satisfaction.”® Any theory of tort law must accommodate
litigation between parties who are not juridically equal, he says.

At stake in these debates are competing success conditions for theories of tort and public law.
Arguments about the HRA map onto larger debates about the proper boundaries of the candidate tax-
onomies into which the HRA might fall, ie ‘private’ and ‘public’ law. These larger debates are not easily
resolved, and will not tell us much about human rights while they remain contested.

But if the aim is to look at doctrine on the availability of damages, then there is more doctrine to
look at than the language of ust satisfaction’. Even if the conclusions we could draw from the lan-
guage of just satisfaction were safe, there is more doctrine which unsettles this conclusion - from
Strasbourg. The approach of UK courts to damages can be contrasted with the remedial powers of
> 31

the ECtHR. Any remedy or relief can be awarded under the HRA which is ‘just and appropriate’.

R v Secretary of State for Transport, ex p Factortame (No 6) [2001] 1 WLR 942 at 965.

SHRA 1998, s 8(3).

¥D Fairgrieve State Liability in Tort: A Comparative Study (Oxford: Oxford University Press, 2003) p 54. See also
Anufrijeva v Southwark LBC [2003] EWCA Civ 1406, [2004] QB 1124 at [50], [55].

**Nolan, above n 8, at 296.

2Cane, above n 9, pp 164, 165.

*bid, p 163.

*'HRA 1998, s 8(1).
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This is a considerably wider power than that available to the ECtHR even. The only remedy available
to the ECtHR is damages.”> Damages are awarded on an ‘equitable assessment’.>

The reference to ust satisfaction’ appears both in the HRA and the Convention. In this jurisdic-
tion, it is taken to refer to whether damages ought to be awarded in preference to another remedy,
whereas the ECtHR has understood it to refer to the measure of damages. Just satisfaction has been
interpreted by the ECtHR as a lesser measure than restitutio in integrum (restoration to original con-
dition), and is awarded when restitutio in integrum is impossible.’* Restitutio in integrum is, of course,
the usual measure of damages in tort.”> Osman-type situations are particularly interesting here,
because they are hard cases for assertions that damages are unimportant. Damages are routinely
sought; the breach is not ongoing (so injunctions are inappropriate) and the harm is undoable. It
is overreaching, then, to conclude ‘monetary remedies are peripheral to the HRA™® or that ‘the con-
cern will usually be to bring the infringement to an end’.”’”

It might be said against me that the ECtHR’s approach to damages is neither well-developed nor
consistent. That is true. But this objection tends to confirm that remedial practice is too narrow a base
upon which to build a theory of human rights law. Remedies are responses to something. Until we
know what it is the remedy is responding to, it seems premature to base our conclusions on the

type of remedy available.

(ii) Quantum
The same point can be made about quantum of damages. It all depends on whether one assumes that
it is the same wrong being addressed by damages. If it is a different wrong, then measurement by dif-
ferent principles is not incongruous. (This does not foreclose anyone from arguing that, as a society,
we are undervaluing human rights in the level of damages awarded.)

The literature to date has simply not given a detailed account of the wrong. An account of the
wrong is not the same thing as determining what the aim of the remedy is (whether compensatory,
vindicatory, etc), because that also may affect the quantum of damages awarded. We turn next to this.

(iii) Function

There is considerable agreement that remedies serve a different function under the HRA as compared
with tort. In an early case, Lord Bingham denied the HRA was a tort statute on the grounds that its
objects were ‘different and broader’.*® Most recently DSD, echoing previous decisions,”” confirmed the
two causes of action give compensation on different bases.*’

On the other hand, there is little consensus about which particular functions tort and HRA rem-
edies respectively pursue. In Smith, Lord Brown elaborated upon what he thought those functions
were: ‘Where civil actions are designed essentially to compensate claimants for their losses,
Convention claims are intended rather to uphold minimum human rights standards and to vindicate

rights’.* Against this, Varuhas argues that there exist some vindicatory torts (such as those actionable

32ECHR, Art 41; D Storey and T Eicke Human Rights Damages: Principles and Practice (London: Sweet & Maxwell, 2001)
para A2-001. Though, of course, it may also offer nothing in addition to a judgment in the applicant’s favour.

*Ibid.

34K(mig v Germany 2 EHRR 469 at [15].

35Robinson v Harman (1848) 1 Ex Rep 850 at, 855.

397 Steele, ‘Damages in tort and under the Human Rights Act: remedial or functional separation?” (2008) CLJ 606 at 608.

% Anufrijeva, above n 27, at [53]. Arden makes a similar questionable presumption that ‘vindication is the very thing that
the applicant wants> M Arden ‘Human rights and civil wrongs’ [2010] PL 140 at 152.

38Greenﬁeld, above n 11, at [19].

¥ Michael v Chief Constable of South Wales [2015] UKSC 2, [2015] AC 1732 at [125]; Greenfield, above n 11, at [19];
Watkins v Secretary of State for the Home Department [2006] UKHL 17, [2006] 2 AC 395 at [9]; Van Colle v Chief
Constable of Hertfordshire [2008] UKHL 50, [2009] 1 AC 225 at [138].

4°DSD, above n 2, at [68].

“Van Colle, above n 39, at [138]. See similarly Ashley v Chief Constable of Sussex [2008] UKHL 25, [2008] 1 AC 962, [22]
where Lord Scott said that ‘Article 2 [ECHR]... incorporated into our domestic law by the Human Rights Act 1998, is at least
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per se) and that damages under the HRA should be modelled on them.** He would not restrict HRA
damages to pursuing vindication, however, but advocates for remedial convergence more generally.
For him, the two areas pursue common functions and protect similar interests. Whether or not his
conclusions are true, Varuhas’ line of thought shows how important a fine-grained focus on the
cause of action is. For if we tar all torts with the same compensatory brush, we would never notice
that some torts might not be compensatory. Let us not presume all human rights causes of action
are the same as one another either.

Steele agrees that the courts’ reference to a functional separation is ‘oversimplified and fails to cap-
ture the breadth of functions associated with the law of tort and its remedies’.*’ For Steele, it is not
only in respect of torts actionable per se that tort law vindicates rights, and she correctly observes
that analysis is complicated by inconsistent usage of the terms ‘compensation’ and ‘vindication’.**

It will be clear by now that the disagreement on the function of damages is located within a larger
debate about the function of tort law and the HRA. The larger debate is not one I can take on here, but
I take on one strand of it in the next subsection. For now, I explain why a focus on function of remedy
is not data-rich enough to determine by itself the relationship between torts and the HRA.

There are several weaknesses inherent in the strategy of focusing on remedy. First, money is fun-
gible. Its fungibility gives it an incredibly fluid expressiveness. It carries many meanings. It is difficult
to say that it stands for any one thing. Doubtless, from the law’s perspective, this is part of its attract-
iveness as a remedy. However, it does not aid clarity of analysis. There is a paucity of explanatory doc-
trine; quantum-only trials in human rights law are not prevalent like they are in tort. Money varies its
expressiveness along one scale. Its variable is quantum, and this does little to reduce ambiguity. How
are we to determine that £100 is compensatory and £110 is super-compensatory? Is vindication super-
compensatory or sub-compensatory? Equally, a refusal to grant monetary relief is ambiguous because
it leaves us to infer from the absence of remedy.

Even if we grant that it is possible to elicit the function of remedy from its form, this is not dis-
positive of the taxonomical question. Two different areas of law may have some remedial objectives
in common whilst still being taxonomically diverse. For example, in arguing for the convergence of
tort and HRA remedies, Varuhas points out that the ECtHR aims at restitutio in integrum, like tort
law.* Yet the same can be said of contract law. Indeed, damages for distress and inconvenience are
available in contract,*® just as they are from Strasbourg.*” A complaint of breach of contract is, how-
ever, markedly different from a complaint of breach of human rights. It is important, therefore, to have
an idea about what the complaint is founded on. Thus the second weakness of focusing on remedy is
that it only tells you a limited amount about function, if it can tell you anything at all. There are other
features one might reasonably want to know about before coming to a conclusion about the relation-
ship between tort and the HRA.

The remedy tells us what our response should be, but not what required responding to in the first
place; or why it required us to respond. Indeed, the remedy may be serving a totally different function
to the norm the breach of which pre-existed it. The reason for granting a remedy need not be the same
as the reason for categorising the act as unlawful in the first place. For example, a norm requiring
employers to give employees a copy of their employment contract might stipulate a conventional
sum to be awarded to any employee who did not receive such document and who successfully claims
against his employer for another reason. The damages given to the employee may be by way of

equivalent to the constitutional rights for infringement of which vindicatory damages were awarded in [the Privy Council
cases of] Ramanoop and Merson v Cartwright’.

“2Varuhas, above n 9, p 113.

“Steele, above n 36, at 606.

*“Ibid, at 608.

*>Varuhas, above n 9, p 250.

“Tarvis v Swan Tours [1972] 3 WLR 954.

47Eg Van Der Leer v Netherlands (1990) 12 EHRR 567 (‘frustration’); Olson v Sweden (No 2) (1994) 17 EHRR 134 (‘incon-
venience’); Lopez Ostra v Spain (1995) 20 EHRR 277 (‘anxiety’).
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apology, or token recognition of a right, or for other reasons. However, the function of the prior norm
is to promote the activity in question. It is not self-evident that the remedy pursues this function, par-
ticularly if the conventional sum is too low to be effective at deterrence. In fact, such a norm can be
found in the Employment Rights Act 1996, section 1 and Employment Act 2002, section 38 where the
sum is only two to four weeks’ pay. This is the third weakness of focusing on remedy.

Fourthly, an upshot of the multivalent nature of money is that remedies can serve more than one
purpose simultaneously. Lord Scott proposed this in Ashley: ‘Although the principal aim of an award
of compensatory damages is to compensate the claimant for loss suffered, there is no reason in prin-
ciple why an award of compensatory damages should not also fulfil a vindicatory purpose’.*® This is
Steele’s view: private law vindicates the right of the individual claimant, while the HRA vindicates the
Convention right of the individual on behalf of the population in general.*’ This may well be true but I
hesitate to endorse it. It is difficult to convincingly read it off remedy alone, due to the open-textured
symbolism of money.

Fifth, not all wrongs have a judicial remedy. These manifest in what Bagshaw calls ‘sympathetic
refusals’.”® Some wrongs might escape our notice if the focus is on remedial outcome alone.

For these reasons, remedy cannot be conclusive of the relationship between torts and the HRA. I do
not suggest remedies have no place in theorising, merely that they tell us little in isolation. The rela-
tionship between rights and remedies is complex, and analyses of rights complement analyses of rem-
edies.”’ The more compelling approaches to the question ‘what is the relationship between tort and
human rights law?” have slotted remedies into a multifactorial review.>* So I proceed below to consider
the other factors Lord Hughes identified: limitation and causation. Before that, I touch on one final
suggestion of how to distinguish torts and human rights which relates to remedy but in a different
way — corrective versus distributive justice.

(iv) Corrective vs distributive justice?

Francois du Bois believes human rights obligations instantiate distributive justice and therefore stand
‘in tension with the basic structure of tort law’.” It is not that du Bois claims distributive justice plays
no role in tort, but it is merely a constraining role on the doing of corrective justice. He considers that
pursuing distributive justice is, by contrast, the very aim of human rights law.”* Hanna Wilberg,
Hugh Collins®® and others have also associated the HRA with distributive justice.

Du Bois alights on two aspects of tort which, for him, instantiate corrective justice. The first is caus-
ation, which I deal with in a later part of the paper. The second is the acts/omissions distinction.>” The
court in Robinson was also much impressed by this distinction. The majority was tempted to ration-
alise all tort law in terms of commission rather than omission.”® What is the significance of this for
corrective justice, according to du Bois? The significance seems to be that there are more positive obli-
gations in human rights law compared with tort. But that is not enough, it seems to me, to show tort is
all about corrective justice. What is corrective justice? In du Bois’ view, it is the Aristotelian category of

48Ashley, above n 41, at [22]; Merson v Cartwright [2005] UKPC 38. See also Arden, above n 37, at 152.

“OSteele, above n 36, at 608. See also Taunoa v Attorney-General [2007] NZSC 70 at [367].

*°R Bagshaw ‘Tort design and human rights thinking’ in D Hoffman (ed) The Impact of the UK Human Rights Act on
Private Law (Cambridge: Cambridge University Press, 2011) p 110 at p 115.

>ISee eg P Birks ‘Rights, wrongs and remedies’ (2000) 20 OJLS 1; S Smith ‘Rights and remedies: a complex relationship’ in
K Roach and R Sharpe (eds) Taking Remedies Seriously (Montreal: Canadian Institute for the Administration of Justice,
2010); D Levinson ‘Rights essentialism and remedial equilibration’ (1999) 99 Columbia LR 857.

*Eg Nolan, above n 8; Bagshaw, above n 50.

**du Bois, above n 11, at 598.

*'Ibid.

>>H Wilberg ‘In defence of the omissions rule in public authority negligence claims’ (2011) 19 Torts LJ 159.

*°H Collins ‘Utility and rights in common law reasoning: rebalancing private law through constitutionalization’ (2007) 30
Dalhousie Law Journal 1 at 4.

7Ibid.

58Robinson, above n 3, at [34], [37], [40], [50], [54], [69], [70], [83]. Contrast N v Poole, above n 3, at [28].
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justice that rectifies injustices which occur between a doer and sufferer of harm.”” On that definition,
there seems to be no objection to injustices which are breaches of positive duties, rather than negative
duties, though. I can see no objection to liability for omissions from the perspective of corrective just-
ice itself.

Perhaps du Bois would respond that I need to enrich my conception of corrective justice. To do so,
of course, risks getting into contentious debates about the true nature of corrective justice, but let us
leave that aside. Du Bois says corrective justice resolves conflicts between normative equals, and takes
the sphere of liberty of each one to be sacrosanct so that neither party can intrude on the other or be
made to assist the other.®” Robinson also was tempted by this characterisation of tort law. Robinson
emphasised Dicey’s view that public authorities are generally subject to the same responsibilities as
individuals.®® The significance of this is not, it seems to me, that tort law carries out corrective justice
therefore. The significance is that, looking through the eyes of tort law, there is no difference at all
between Joe Bloggs and HM Prison Service, or between the man on the Clapham omnibus and
Transport for London. This is a theme that will be developed below. Du Bois recognises this when
he says, ‘Public authority liability cases [in tort law] could be understood as turning on distributive
justice instead, but it is also possible to see them as simply pitching claimant against defendant in
a purely bilateral relationship’.°* If this is right, then questions involving public authorities can be
seen through a lens of distributive justice or through a lens of corrective justice. They do not exclu-
sively raise distributive questions in human rights law, nor do they exclusively raise corrective ques-
tions in tort law.

Indeed, the reason to reject these accounts is that they are too categorical about the spheres in
which corrective and distributive justice operate. Notwithstanding du Bois’s acknowledgement that
distributive justice has a role in tort law, it does more than merely constrain findings of liability (as
he would have it). Gardner points out that corrective justice must deal with ‘endogenous’ questions
of distributive justice; one of them being how to distribute rights to corrective justice.® That question
is precisely the one at play in these cases (Michael, Van Colle/Smith, Robinson, and DSD) when the
courts decide whether a claimant has a cause of action in tort, the HRA, both, or neither.®* This is
a more plausible description of the role distributive justice plays in the Osman-type case. So we
need closer focus on the cause of action. Briefly, beforehand, let us see if the limitation period
sheds light on the question.

(b) Limitation
Even if we grant that procedure can indicate anything about substantive law, the limitation period can
only be circumstantial evidence of underlying principle. It is usually used as a subsidiary argument to
buttress others,”” and the various positions taken on it are motivated by the same deeper issues about
the proper role and scope of domestic taxonomies.

It is hard to swallow the thought that, had Parliament given the HRA the same limitation period as
a tort, it would have fundamentally altered the nature of human rights. A cluster of weak arguments
cannot add up to being stronger than the sum of their parts. The main pillar, remedies, is not capable
of supporting the whole.

It is true Lord Hughes had a third string to his bow in DSD, and that was the ‘more relaxed
approach to causation’. Nolan and du Bois discuss causation too. There is something to this, but

5%du Bois, above n 11, at 597.

“Ibid, at 599.

S1Robinson, above n 3, at [32]; N v Poole, above n 3, at [26], [64]-[65], [75]; du Bois, above n 11, at 597.

“1bid, at 597.

%] Gardner ‘What is tort law for? Part 2. The place of distributive justice’ in ] Oberdiek (ed) Philosophical Foundations of
the Law of Torts (Oxford: Oxford University Press, 2014).

*“Ibid, p 341.

®*Eg Arden, above n 37, at 141; Nolan, above n 8, at 296.
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we can better see what it is once we have examined the substantive cause of action. Let us move on to
the positive project of this paper then.

2. The positive project - examining the Osman duty

This half of the paper is more tentative. My aim is as much to demonstrate the size of the gap in the
literature as it is to plug it. Plugging it will take more than a sketch, which is all that space here affords.
I hope this paper makes a start which others can build on or disagree with.

(a) The explanandum

We are concerned with a situation where a public authority has failed to stop something bad befalling
a citizen at the hands of another private individual. Any explanation of the cause of action needs to
explain why the defendant is always a public authority, why the victim is always a private person,®® and
what connects those two to the third-party perpetrator. It needs to explain at what point a human right
is invoked, and what link the right has with the bad outcome. It needs to explain why the harm is not
specified.

This latter point is enormously important, in my view. It is arguable the Osman duty, or something
very like it, arises across most (if not all) Convention rights. A former President of the ECtHR, speak-
ing extrajudicially, confirmed: “There is no a priori limit to the contexts in which a positive obligation
may be found to arise’.®” Case law suggests it arises under the following Convention Articles:

o Article 2 (right to life), as in Osman itself;

« Article 3 (right to be free from torture, and inhuman and degrading treatment and suffering);*®
o Article 4 (prohibition on slavery and forced labour);®®

« Article 5 (right to liberty and security);”®

« Article 6 (right to fair process);”’

« Article 8 (right to respect for private and family life);”>

« Article 9 (freedom of thought, conscience and religion);”*

« Article 10 (freedom of expression);74 and

o Article 11 (freedom of association).””

Any explanation of the Osman duty needs to explain the extraordinary breadth of its application. It
protects a range of interests against imminent threats from third parties; interests like bodily integrity,
free speech, and liberty. Thus when a peaceful protest is threatened by a counter-protest, the state has a
duty to step in and separate the two groups such that the protesters can exercise their free speech
rights. Already this is looking different from tort law, but nothing in my argument turns on that

%For discussion, see H Quane ‘The Strasbourg jurisprudence and the meaning of a “public authority” under the Human
Rights Act’ [2006] PL 106.

7] Costa “The European Court of Human Rights: consistency of its case-law and positive obligations’ (2008) 26
Netherlands Quarterly of Human Rights 449 at 453.

%Z v UK (2002) 34 EHRR 3.

69Chm/|/dury v Greece App no 21884/15 (ECHR, 30 March 2017) at [88]; LE v Greece App no 71545/12 (ECHR, 21 January
2016) at [66].

OStorck v Germany (2006) 43 EHRR 96; Jendrowski v Germany App no 30060/04 (ECHR, 14 April 2011) at [36].

7lBalmer—Schafroth v Switzerland (1998) 25 EHRR 598 at [40].

720sman, above n 1; Hajduova v Slovakia (2011) 53 EHRR 8 at [50].

7*Begheluri v Georgia App no 28490/02 (ECHR, 7 October 2014) at [160]; Karaahmed v Bulgaria App no 30587/13
(ECHR, 24 February 2015).

"*Ozgiir Giindem v Turkey (2001) 31 EHRR 49; Dink v Turkey App no 2668/07 (ECHR, 14 September 2010); Palono
Sdnchez v Spain (2012) 54 EHRR 24 at [58]-[61].

">Ouranio Toxo v Greece App no 74989/01 (ECHR, 20 October 2005) at [37], [43].
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because I cannot here defend this breadth of ECtHR doctrine in detail. (Sceptical readers may turn to
the case law in the footnotes.)

The Osman duty is broad not only in terms of protected interests but also in terms of defendants.
Osman has been pleaded against the police, against hospitals,”® schools,”” prison authorities’® and
local authorities” (as carers of children or as social landlords). So it is misleading to think the category
of defendant in HRA claims is narrow just because it is always a public authority. The category of
claimant is not narrow either. The duty may be owed to the public at large,** not just to identified
individuals (as in tort).>" The factual scenarios encompassed by the duty are similarly broad. It has
been applied to situations as diverse as environmental disasters,*” hate crime,** escape of prisoners,**
bullying,*” and domestic violence.*® To reiterate, the scope of this paper is confined to private indivi-
duals threatening other private individuals, rather than the application of Osman to natural disasters
and the like, because that is where the similarity to tort law has vexed courts and commentators. If I
have shown in the process that there is much more theorising human rights law to be done, so much
the better.

True it is that both tort and the HRA deal in fundamental and non-material interests. From this
survey of the Convention case law, however, it seems like human rights law recognises more of
them than tort law does. In view of its breadth, I am going to refer to the Osman duty as the ‘positive
duty of prevention’ (PDP). There is a risk that referring to it as ‘the Osman duty’ will give the impres-
sion that the explanandum is limited to Article 2 cases,’” whereas its breadth is significant.*®

This extensive list of Convention Articles raises the question of what in the stranger-danger situ-
ation invokes a human right. Is it the case that every time a stranger causes you personal injury,
your human rights have been infringed? If not, what in the Osman formulation picks out those con-
ditions? Are the consequences (personal injury, inhibited speech, invaded privacy...) the thing that
engage your human rights? I take up these questions below.

I examine them by asking what a claimant would plead, in natural language. This is because, in my
view, any explanation of the cause of action should be explicable to a layperson. If it turns out that
human rights can only be understood and invoked by highly sophisticated persons, then we have failed
to capture something vital: their universality and humanness. That said, let’s proceed to the analysis itself.

(b) The nature of the act-complained-of

I adopt the view that breaching a human right is a ‘wrong’ in Gardner’s sense of being a breach of
duty.*” That does not yet distinguish it from tort. So what sort of wrongs are they? The judiciary
have some suggestions. In Attorney-General v Ramanoop, Lord Nicholls said, ‘the fact the right vio-
lated was a constitutional right adds an extra dimension to the wrong’.”® A similar metaphor appeared

7SRabone v Pennine Care NHS Foundation [2012] 2 AC 72; Savage v South Essex Partnership Foundation Trust [2009] 1
AC 681.

7" Webster v Ridgeway Foundation School [2010] EWHC 157 (QB).

"8Thomson v Scottish Ministers [2013] CSIH 63; Mastromatteo v Italy, above n 7.

7°Bedford, above n 9; Z v UK, above n 68; Mitchell v Glasgow City Council [2009] 1 AC 874.

8OSarjantS(m v Chief Constable of Humberside [2013] EWCA Civ 1252, [2014] QB 411 at [18].

81Robinson, above n 3, at [44].

80neryildiz v Turkey [2004] ECHR 657.

8 Milanovic v Serbia (2014) 58 EHRR 33.

84Thomson v Scottish Ministers, above n 78; Mastromatteo v Italy, above n 7; Maiorano v Italy ECtHR, 15 December 2009.

85Dordevic v Croatia [2013] MHLR 89 at [139].

86Hajduova v Slovakia (2011) 53 EHRR 8.

¥See eg text to n 163 below.

8DSD, above n 2, at [112]-[114]. DSD is less relevant to my positive project than my negative project because it did not
concern the Osman duty in the main. It concerned the investigatory duty, which is separate, as Lord Mance pointed out.

%7 Gardner “Wrongs and faults’ in A Simester (ed) Appraising Strict Liability (Oxford: Oxford University Press, 2005).

AG of Trinidad and Tobago v Ramanoop [2006] 1 AC 328 at [19].
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in Michael but accompanied by a very different attitude. Lord Toulson was averse to ‘gold-plating™’
the claimant’s Convention right by adding a negligence cause of action. Both Lord Nicholls and Lord
Toulson conjure the idea of a cause of action with a geometric physicality that can have a layer/dimen-
sion added by a concurrent cause of action. The difference is that Lord Nicholls conceives of the basic
wrong as being in tort whereas Lord Toulson conceives of the basic wrong as being under the
Convention. I argue that the difference is not merely an ‘extra dimension’ or metallic quantum
sheen - ie the HRA is not simply ‘tort-plus’ per Lord Nicholls or ‘tort-minus’ per Lord Toulson. It
is not slightly more wrong or slightly less wrong. Instead, the fundamental wrong being alleged in
PDP cases is a distinct wrong.

In saying it is a distinct wrong I mean three things. First, it is a distinctive wrong. I argue that all
PDP cases share an essential complaint. Secondly, it is distinct (separate) from any wrong committed
by the third party who committed the assault. That is to say, liability for breach of a PDP is not vic-
arious or secondary liability for the third-party perpetrator. Thirdly, in saying that it is a distinctive
kind of allegation, the argument is that it has elements distinct (different) from negligence as that
was understood in Robinson and Michael. (Doubtless these decisions can be critiqued, but my theoris-
ing must fit the law as it is stated to be.) This third line of argument will be developed in the two sec-
tions following. The first two lines of argument are expanded on here.

First, then, all PDP cases have an essential complaint in common. The accusation is not that ‘you
hit me’ - as it will be in many tort cases - but rather that ‘you did not stop him from hitting me’. The
difference between these two allegations goes to the fundamental nature of the wrong. To see this, one
can substitute the verb ‘hit’ in both accusations above, in order to make it a different
act-complained-of. In the first sentence, it significantly changes the character of the allegation when
we substitute the verb ‘hit’. To say ‘you killed me’ is a very different description of what occurred,
and why it was wrong. Compare this again to ‘you detained me’ or ‘you slandered me’ or ‘you lied
to me’.”* In these examples, addressed to the third-party, changing the description of the allegation
fundamentally changes the nature of the wrong.

By contrast, it matters less what verb-act you say the state failed to prevent from happening. The
description of omission remains constant across the different iterations of the second type of accusation,
viz ‘you did not stop him from o-ing me’ (where o can be substituted with ‘hit’, ‘kill’, etc, without chan-
ging the structure of the accusation). The third party’s behaviour is not the focus of the description.
Instead, attention is directed at the failure to stop it. When the allegation is addressed to the third
party, the commission of each verb-act would require a different explanation of what was wrong
about it. Whereas, with the allegation addressed to the state, how the wrong is committed and what
makes it a wrong is much less dependent on the specific implications of the verb-act represented by o.

Thus the focus of this way of constructing the complaint is not so much that a bad thing happened,
nor that some stranger was the perpetrator. Liability under a PDP is not secondary or vicarious liability
for the perpetrator. It is the state’s act/omission that breaches the human right; it is not the third party
who breaches the right. Whilst it might be objected that human rights have ‘horizontal effect’ and apply
to individuals,” recall that my explanandum is the PDP. Only public authorities are subject to it.

! Michael, above n 39, at [125].

“Note that I am describing the structural features of the wrong. These allegations are not necessarily successful allegations.
There is room for constraints upon the cause of action, such as defences and restrictions in the conditions under which the
duty applies - the need for a ‘real and immediate’ risk (per Osman). I do not aim to justify the particular formulation of the
Osman test here.

**Tasioulas argues that human rights in morality have no necessary connection either with the state or with law: “Towards
a philosophy of human rights’ (2012) 65 Current Legal Problems 1 at 2, 24. See also O O’Neill ‘Agents of justice’ (2001) 32
Metaphilosophy 180. Mavronicola counters that human rights are conceivably violable by non-state agents in morality, but
not in law: ‘Is the prohibition against torture and cruel, inhuman, and degrading treatment absolute in human rights law? A
reply to Steven Greer’ (2017) HRLR 479 at 488. The literature on the philosophical foundations of human rights in general is
extensive and cannot be treated adequately here. See R Cruft et al (eds) Philosophical Foundations of Human Rights (Oxford:
Oxford University Press, 2015) for a sample.
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We can see this clearly when we examine the reasoning by which the ECtHR has defended positive
duties. It relies on principles of state responsibility and attribution developed in international law.”* To
take an example, in Appleby v UK,” it was held the government did not bear ‘direct responsibility’ because
the private company which restricted the applicant’s freedom of speech could not be construed as a state
agent. Rather, ‘the issue to be determined is whether the government have failed in any positive obliga-
tion”.’® This is a clear statement that liability under the PDP does not rely on attributing to the state
the culpability of the third party, but rather it is based on the state’s own failure in a positive obligation.

Yet there does seem to be something parasitic about the liability which requires explanation. To ask
whether liability is parasitic is to ask what the relevance of the outcome is, the bad consequence. It is to
ask where the Convention Articles, and the interests they protect, fit in. The relevance of the bad out-
come is that its occurrence is indicative that the state did not protect a right the claimant had. The fact
of a breach is not retrospectively determined; rather, the outcome highlights that a breach may have
occurred.”” A claimant must be a ‘victim” within the meaning of the HRA, s 7 in order to sue. It is not
the stranger who breaches the claimant’s human rights by harming her; it is the state that does by its
failure to avert the threat.”® The Convention does not create a freestanding right to (eg) bodily integ-
rity, exigible against the state as well as the perpetrator of the harm. Thus a fuller expression of the
essential allegation in a PDP case is: ‘By your failure to uphold my Convention right, another
wrong was done to me by someone else’.

Faced with an accusation of ‘you did not stop him from ©-ing me’, there are two obvious responses.
Both are crucial constituents of the distinct type of wrong that breach of a PDP instantiates. The first
response is: how could I stop him?’. The second is ‘why should I stop him?’ Along with the distinctive
form of the allegation, these responses reveal the other key features of the wrong.

As to the first question ‘how could I stop him?’, the accuser’s reply would broadly be: ‘by an act of
governance’.

As to the second question, ‘why should I stop him?’, the accuser’s reply would be: ‘because of
your responsibility toward me and for him’.

So the form of a PDP allegation invites two retorts, the answers to which reveal two essential com-
ponents of this kind of wrong. The first component is a failure of governance. This is the act or omis-
sion complained of. The act-complained-of must manifest disregard for a protected aspect of human
existence (ie a fundamental right or interest protected by a Convention Article). The conduct of the
perpetrator poses a threat to a protected aspect of the complainant’s existence; it is only of concern
in the allegation to that extent. As we saw above, in the distinctive form of the allegation ‘you did
not stop him from o-ing...’, the activity represented by o-ing matters much less than where the alle-
gation is addressed to the third party.

The reason the ‘o-ing’ does not matter as much is that there are myriad and ingenious ways to pose
threats to protected aspects of people’s existence. Some of these may be torts or crimes in themselves,

94Eg Bankovic v Belgium [2001] ECHR 890 at [57]. See further, Report of the International Law Commission A/56/10
(2001) Draft Articles.

%%(2003) 37 EHRR 38.

%*Ibid, at [41]. See commentary by Quane, above n 66, at 113.

%My account here treats the outcome as probative. There are implications to that which have not been tested in case law:
what would happen if the claimant successfully warded off an attacker? Since it is the state’s wrong that is at play, my view
implies that the claimant need not show that she was injured or seriously injured. She would simply not recover (much) for
personal injury. This is supported by cases where declarative relief is awarded when the claimant is no worse off after the
violation, eg R (Wilkinson) v IRC [2005] 1 WLR 1718 at [24]-[28]; A v UK (2009) 49 EHRR 29 at [252]; Abdi v UK
(2013) 57 EHRR 16 at [91]; Shahid v Scottish Ministers [2015] 3 WLR 1003 at [89]. For a similar view, see L Lavrysen
‘Causation and positive obligations under the ECHR’ (2018) 18 HRLR 705 at 708.

*Mavronicola, above n 93, at 488.
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but they need not be. The criminal/civil liability of the perpetrator is a matter of domestic law,
although there may be a separate human rights duty on the state to adopt a legal framework that pro-
hibits certain harmful activities.”” Unlike domestic law, human rights law is primarily concerned with
the liability of states. A number of commentators have warned against assuming these two bases of
liability are coextensive.'®’

The thing that failed to be done is something which should be done by the state, which is why I
described it as an act of governance. To give some simplified examples from cases: in Robinson, the
alleged defective act of governance was the planning/execution of an arrest; in Michael and
Sarjantson v Chief Constable of Humberside it was the response of the emergency services; in
Thomson v Scottish Ministers, it was the decision to release a prisoner; and in Bedford v
Bedfordshire County Council, it was the supervision of a private care home by the local authority ful-
filling its statutory duties under the Children Act 1989.

For the Supreme Court in Michael, this was the explanation of why tort law sometimes subjects
public authorities to the same standards as private citizens. The majority noted that there are some
situations, usually involving the standard to be expected of professionals (eg NHS doctors, education,
psychology),'®" where the duty of care owed is no different just because the defendant is a public
authority. The Supreme Court said these situations were not ‘peculiarly governmental’’® in nature.
Assuming this is correct (as I must if I am not to opportunistically reject doctrine that does not fit
my theory), it is beyond the confines of this paper to give a worked-out theory of which acts are pecu-
liarly governmental, a topic on which there is a lot of literature.'*?

However, the question of when to attribute acts to the state, or which acts have a public character, is
one that human rights law has already faced.'”* In the modern state, when government services are
frequently outsourced, both the domestic courts'® and ECtHR'® have had to define the entities
which count as ‘public authorities’ for the purpose of exercising particular governmental functions.
Thus there is implicit recognition, in both the tort case of Michael and in cases adjudicating which
entities exercise public functions under the HRA, that the concern is with the duties of the state.
Unlike in tort, there is no assumption in HRA law that they are coextensive with the duties of the
individual. Thus, the thing that was not done - the omission - ought to have been done by the
state. An act of governance was called for.""”

Let’s draw all this together in the intuitive form of accusation this section started with. The facts are
taken from a case in the Norwegian Supreme Court'*® but could equally be from a number of ECtHR
cases'” because they are unfortunately all too common. The allegation is:

99Oneryildiz, above n 82 at [89]-[90].

1904 Seibert-Fohr Prosecuting Serious Human Rights Violations (Oxford: Oxford University Press, 2009); F Tulkens ‘The
paradoxical relationship between criminal law and human rights’ (2011) 9 Journal of International Criminal Law 577; L
Lazarus ‘Positive obligations and criminal justice: duties to protect or coerce?” in L Zedner and JV Roberts (eds)
Principles and Values in Criminal Law and Criminal Justice (Oxford: Oxford University Press, 2012).

1910 fichael, above n 39, at [112].

1921hid, at [113]; ¢f N v Poole, above n 3, at [29].

'%See eg ] Crawford State Responsibility: The General Part (New York: Cambridge University Press, 2013) p 129; M
Taggart ‘The nature and functions of the state’ in P Cane and M Tushnet (eds) The Oxford Handbook of Legal Studies
(Oxford: Oxford University Press, 2003) p 105.

'%For a sample of the commentary on this question see D Oliver ‘Functions of a public nature under the Human Rights
Act’ [2004] PL 329; P Craig ‘Contracting out, the Human Rights Act and the scope of judicial review’ (2002) 118 LQR 551.

'95Eg Aston Cantlow v Wallbank [2003] UKHL 37, [2004] 1 AC 546.

1Eg Appleby, above n 95.

9For an account of how rights can generate ‘dynamic’ duties which may require different acts of governance depending
on the situation and the type of right at issue see ] Waldron ‘Rights in conflict’ (1989) Ethics 503.

' The State represented by the Ministry of Justice and Public Security v NN (case no 2012/1900, decision of 25 April 2013).

'%Eg Bevacqua v Bulgaria App no 71127/01 (ECHR, 12 June 2008); Kalucza v Hungary App no 57693/10 (ECHR, 24
April 2012); Valiuliene v Lithuania App no 33234/07 (ECHR, 26 March 2013).
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- You did not stop him stalking me. Being stalked poses a threat to a protected aspect of my exist-
ence, ie my private and family life and psychological integrity insofar as that is dependent on my
and my children’s domestic security [which is an interest represented by Article 8]. As a conse-
quence of your failure, I suffered mental distress.

- How should I have stopped him?

- By prosecuting his breaches of the restraining order [which is an act of governance].

— Why should I have stopped him?'"’

- Because of your responsibility for him and toward me [ie you had a duty].

We have not yet discussed the second component of the cause of action, grounding the state’s duty in
responsibility for and toward diverse individuals. That comes next.

(i) Responsibility

Tort law has a characteristic discourse.'"" That discourse is very uncomfortable with the complaint
‘you had responsibility over him and toward me’. It is uncomfortable with both elements of that simple
claim. Tort law’s discomfort with responsibility toward the claimant manifests in the ‘conferral of
benefit’ doctrine. Its discomfort with responsibility for the third party manifests in what has variously
been called the ‘acts/omissions’ or ‘positive/negative duty’ distinction, which Robinson made much
of.''? Correspondingly, the PDP relies on a very different political theory that underlies human rights
discourse. Let us expand on these points.

Taking responsibility-toward-the-claimant first, Lord Hoffmann has described the Osman case as one
where the complaint was a failure to receive a benefit from the state."'> DSD referred to Lord Hoffmann’s
difficulty imagining a case ‘in which a common law duty could be founded simply upon the failure (how-
ever irrational) to provide some benefit which a public authority has a public law duty to provide’.!'* In a
claim for breach of homelessness legislation, he articulated the following principle: the failure to provide a
public service does not entitle the citizen to damages because the citizen is no worse off than if the service
was never provided.''” This is a crucial difference between tort and HRA law.

What tort regards as largesse, human rights regards as entitlement. Du Bois premises human rights
law ‘on the notion that membership of a political community entitles individuals to certain services by
the state’.!'® Shue elaborates on how this applies to the PDP kinds of cases under consideration here:
‘A demand for physical security is not normally a demand simply to be left alone, but a demand to be
protected against harm. It is a demand for positive action’.''” This is not just a demand, but an entitle-
ment. Alexy explains: ‘Every right to a positive action on the part of the state is an entitlement. Rights
to positive action impose upon the state... the purposes to be pursued.''®

"'OThis argument is actually deployed in cases. It is sometimes raised explicitly in relation to liability and sometimes less
explicitly in relation to causation. An example of it being raised explicitly is in Kalucza v Hungary, above n 109, where the
state argued a domestic violence claim was inadmissible because the claimant had not pursued domestic remedies. It argued
that although she had submitted criminal complaints, some were discontinued. The respondent attempted thereby to place
the responsibility for the act of governance - prosecution - onto the claimant. An example of the point being raised less
explicitly, in relation to causation, appears in Michael, see text to n 155 below.

"' Collins, above n 56, at 1.

H2N1 'y Poole, above n 3, was less impressed with the act/omissions distinction and instead preferred the harming/benefiting
distinction (see paras [28]-[29], [74], [76]). Although the discussion herein treats them as related, it does not treat them as
collapsible into one another.

31 ord Hoffmann ‘Human rights and the House of Lords’ (1999) 62 MLR 159 at 163, 166.

'4Robinson, above n 3, at [39] and Michael, above n 39, at [111]; both referring to Gorringe v Calderdale MBC [2004] 1
WLR 1057 at [31]-[32].

"5O’Rourke v Camden LBC [1998] AC 188 at 193. In Cowan v Chief Constable of Avon & Somerset Constabulary [2002]
HLR 44 at [41], Keene L] held police officers had no duty to prevent a (non-arrestable) offence. Compare Rice v Connolly
[1996] 2 QB 414 at 419 that a police constable must ‘take all steps... necessary... for preventing crime’.

'1%du Bois, above n 11, at 595. Similarly, Cane, above n 9, p 151.

""H Shue Basic Rights (Princeton: Princeton University Press, 1996) p 38.

18R Alexy A Theory of Constitutional Rights (Oxford: Oxford University Press, 2002) pp 295-296.
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The minority in Michael argued, along Alexy’s lines, that the state had failed in its policing pur-
poses, and its autonomy was unlike the freedom of an individual. This kind of argument only removes
a barrier to recognising liability, of course. Lord Hoffmann would still want to know why it sounds in
damages paid to an individual. That is the sticking point. Yet negligence law does have a conception of
responsibility-towards-the-claimant; but it’s more local. Tort’s narrower concept of responsibility-
towards-the-claimant explains the requirement for an identified victim in tort law by contrast with
the PDP, which may be owed to the public at large."" It also explains why the majority in Michael
required an assumption of responsibility towards Ms Michael, namely because there was no general
pre-existing tort responsibility.

Michael linked the doctrine that there is no tort entitlement to benefits with the second element of
the responsibility that distinguishes the PDP, responsibility-over-the-third-party. Lord Toulson said:

It does not follow from the setting up of a protective system from public resources that if it fails to
achieve its purpose, through organisational defects or fault on the part of an individual, the pub-
lic at large should bear the additional burden of compensating a victim for harm caused by the
actions of a third party for whose behaviour the state is not responsible. To impose such a burden
would be contrary to the ordinary principles of the common law."*’

It is on this responsibility-over-the-third-party that we now focus our attention.

Du Bois locates the difference in conceptions about the state’s role. For him, the prevalence of posi-
tive obligations under the HRA reflects ‘an understanding of the state as bearing special responsibil-
ities in respect of those over whom it exercises authority’.'"*' The House of Lords explicitly linked the
act-omission distinction to responsibility: “The real issue in all these cases is whether the state is prop-
erly to be regarded as responsible for the harm inflicted (or threatened) upon the victim’.'** Tort law’s
position on this, as described in Robinson, is that ‘public authorities, like private individuals and bod-
ies, generally owe no duty of care towards individuals to prevent the occurrence of harm’.'*> The
rationale usually given for tort law’s chariness to impose positive duties to rescue is the value of an
individual’s freedom of action.'** The dissent in Michael emphasised this cannot apply to the state
in the same way:

Th[e police] should not be exempted from liability on the general common law ground that
members of the public are not required to protect others from third party harm; such protection
of autonomy for individuals is not appropriate for members of a force whose duty it is to provide
precisely the type of protection from the harm that befell Ms Michael.'*

Like responsibility-towards-the-claimant, tort has a more local conception of responsibility-
over-the-third-party than human rights law. The more local conception is seen in tort law’s willing-
ness to impose a duty when the third party is already under the control of the state (eg Dorset Yacht
itself).

What could explain the understanding of state responsibility that du Bois attributes to the HRA?
The ECtHR is cursory in its explanations. Mowbray observes that one common explanation is that
positive obligations are required to make human rights ‘practical and effective’ rather than ‘theoretical

119Sarjantson, above n 80, at [18].

120pfichael, above n 39, at [114]. See also DSD, above n 2, at [108], Robinson, above n 3, at [83], and Stovin v Wise [1996] 3
WLR 389, but compare Arden, above n 37, at 149.

214u Bois, above n 11, at 593.

122R (Limbuela) v Secretary of State [2005] UKHL 66, [2006] 1 AC 396, at [92]. See also [53] and [77].

123Robinson, above n 3, at [34]; N v Poole, above n 3, at [26], [64]-[65], [75].

124See eg Nolan, above n 8, at 303.

125 Michael, above n 39, at [181].
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and illusory’.'*® Quite apart from the fact that this pronouncement assumes its own truth,'*’ the jus-

tification applies to all positive duties and cannot assist us with the PDP specifically.

More promising are references to Article 1, which puts the state under a duty to secure to everyone
within the jurisdiction the rights and freedoms in the Convention. The ECtHR sometimes rationalises
positive duties on this basis.'*® Besson elaborates that ‘there is a general human rights positive duty for
states to exercise jurisdiction and hence to incur positive duties’.'*” Tort law’s conferral-of-benefit doc-
trine would not sit well with Article 1."°° Further, if Article 1 connects the state with everyone in the
jurisdiction simultaneously,"”" the distinction between acts and omissions is less important than it
appears to be in tort law. Indeed, the ECtHR frequently asserts that it does not matter whether a
case is analysed in terms of positive or negative duties.'”?

Article 1 cannot by itself get us all the way to the PDP, and more will have to be said specifically
about the PDP below, but this point is worth dwelling on. It is worth dwelling on because, as a matter
of public international law, there has been a shift toward recognising ‘R2P’ - ie responsibility to protect
people from mass atrocities even outside the state’s own jurisdiction. Article 1 ECHR is, of course,
limited to where the state exercises its own jurisdiction.'*® The point here is not to digress into dis-
cussion of R2P but to note the common premise that R2P shares with the PDP. As a matter of cus-
tomary international law, no state denies its duty to protect its own population from mass atrocities.'**
It is from this premise that discussions of protecting external populations proceed. Mass atrocities are
presumably just egregious and large-scale breaches of certain Convention Articles."*> (Indeed, some
theorists go as far as to identify all human rights breaches - not just atrocities — as those where a
state is susceptible to outside intervention should it fail to properly respond.'*®) The interesting
part is that tort law does not dissent from this premise wholeheartedly. In Robinson, the majority
was content to say positive duties were owed to the public at large, but the point of departure was
that they were not owed to individuals (save for where identified exceptions apply).'>” Tort law resists
the idea that the general duty is an aggregate of the particular; it resists the move from the public at
large as beneficiary to individual beneficiaries of duty. Human rights law does not.

With this tradition of international law in mind, let us consider which political theories help to
ground the PDP specifically. There are a few candidate theories I will sketch here, but they are pro-
posals rather than full arguments. Some candidate theories converge around the moral principle
that with great power comes great responsibility. One possible way to get to the PDP is to argue
that this principle places state officials under obligations ‘simply by virtue of their capacity to
act’."”® Certain political philosophers tie this to the social contract itself. Amanda Greene puts it

2Mowbray, above n 23, p 221.

'27P van Dijk “Positive obligations” implied in the European Convention on Human Rights’ in M Castermans-Holleman
al (eds) The Role of the Nation-State in the 21 Century (London: Kluwer, 1998) p 22; Quane, above n 66, at 114.
lstg Z v UK, above n 68, at [73].

1295 Besson ‘The bearers of human rights duties and responsibilities’ (2015) 32 Social Philosophy & Policy 244 at 253.
130Note Art 1 is not incorporated into domestic law: HRA 1998, s 1(1)(a).

131Ghue, above n 117, p 166.

3Eg Hatton v UK (2003) 37 EHRR 28 at [119]. For critique, see Xenos, above n 19, p 57; M Klatt ‘Positive obligations
under the European Convention on Human Rights’ (2011) ZaoRV 691. But contrast Koch, above n 24.

13Eor discussion of what constitutes jurisdiction’ see Al-Skeini v UK [2011] ECHR 1093.

1341, Glanville “The responsibility to protect beyond borders’ (2012) 12(1) HRLR 1 at 3.

135The R2P, as formulated by the ICJ, closely resembles the PDP: Bosnian Genocide Case (Bosnia v Serbia) [2007] ICJ
Reports 43 at [430].

3] Raz ‘Human rights without foundations’ in S Besson and ] Tasioulas (eds) The Philosophy of International Law
(Oxford: Oxford University Press, 2010) p 336. Contrast B Simmons Mobilising Human Rights (Oxford: Oxford
University Press, 2010), who emphasises the role of domestic remedies in the ECHR accountability scheme. See also J
Nickel ‘How human rights generate duties to protect and provide’ (1993) 15 Human Rights Quarterly 77.

137Robinson, above n 3, at [43].

138C Brown ‘Do great powers have great responsibilities? Great powers and moral agency’ (2004) 18(1) Global Society 5 at
6. See further RE Goodin Protecting the Vulnerable (Chicago: University of Chicago Press, 1985) pp 117-135; J Pattison
Humanitarian Intervention and the Responsibility to Protect (Oxford: Oxford University Press, 2010).
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this highly. She says, “Virtually every system of political rule advances the claim that it (at least) pro-
vides for the basic security of those it addresses as subjects’.'*® This is the claim of minimally-
competent governance. She clarifies that basic security means minimal order and protection from pri-
vate violence. It is a necessary condition for legitimate government that consent to be governed (from
which the state derives sovereignty) is provided on the basis of the claim to minimally-competent gov-
ernance. Following Bernard Williams, she says this is what separates political order from slavery or
war.'*" The result is that the state which breaches the PDP breaches the social contract. It would
seem the ECtHR puts the duty slightly higher than Greene, because the PDP arises under a range
of Convention Articles and is not limited to minimal order and freedom from violence.

You could alternatively come to the PDP by a different route. This is the theory of structural vio-
lence.'*! Structural violence is often contrasted with direct violence, and direct violence has tradition-
ally been the focus of law. Structural violence is ‘the aspect of violence of the differentiation of the
social system... and the state is actively involved in retaining the status quo of that differentiation’."**
A concrete example from a case will illustrate. In Bedford, a boy under local authority care assaulted
another boy. The court noted the assailant’s history of neglect, abuse, drug use and criminal record. A
theory of structural violence would hold: ‘if there is an already violent reason for the violence of a per-
son, to prohibit only the latter’s violence in effect legitimates the former violence’."** The direct private
violence of the individual then

legitimates the state because of the reactive violence it exercises against such private violence. The
very notion of the state’s ‘monopoly of violence’... serves as a violent construct to legitimate the
fact that the state sanctions private violence that is the result of structural violence furthered, in
part, by the state."**

All this is to say that earlier failings or structural inequality on the part of the state may result in
direct violence perpetrated further down the line. This is one possible way to ground the state’s respon-
sibility for the third party in PDP cases. The concept of structural violence contrasts strongly with tort
law’s traditional notions of individual responsibility, which (from the point of view of the structural
violence theory) is blind to anything but direct private violence. This does not mean structural vio-
lence undermines or is inconsistent with individual responsibility,"*> merely that it is a less ‘local’ con-
cept of responsibility-for than tort law traditionally has. The concept of structural violence is already
found within areas of law that are influenced by human rights discourse, such as international law,'*®
transitional justice,"*” and economic, social and cultural rights."** Some support for this idea can be
found in ECtHR doctrine on the investigative duty at issue in DSD, but it has not been said to ground
Osman. The ECtHR said that ‘what is at stake here is nothing less than public confidence in the state’s

*?A Greene ‘Consent and political legitimacy’ in D Sobel et al (eds) Oxford Studies in Political Philosophy (Oxford: Oxford
University Press, 2016) p 71 at p 85.

1408 Williams In the Beginning Was the Deed (Princeton: Princeton University Press, 2005) pp 4-6.

"“IFor the development of the concept see P Farmer Pathologies of Power (Berkeley: University of California Press, 2003).

"W Schinkel Aspects of Violence: A Critical Theory (Basingstoke: Macmillan, 2010) p 200.

"Ibid,

"bid.

It does not annul individual agency, more on which below. See, relatedly, A Nollkaemper ‘Concurrence between indi-
vidual responsibility and state responsibility in international law” (2003) 52(3) ICLQ 615 at 618-619.

'] Dekker ‘Reconsidering the legal relevance of structural violence’ in E Denters and N Schrijver (eds) Reflections on
International Law from the Low Countries (London: Nijhoft, 1998).

R Carranza ‘Plunder and pain’ (2008) 2(3) International Journal of Transitional Justice 310.

148, Laplante ‘Addressing the socio-economic roots of violence’ (2008) 2(3) International Journal of Transitional Justice
331; E Schmid Taking Economic, Social and Cultural Rights Seriously in International Criminal Law (Cambridge: Cambridge
University Press, 2015) p 29.
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monopoly on the use of force’.'** This rationale for the PDP is limited, though, as it only explains the
case of a dispossessed assailant, as in Bedford.

These kinds of theories only partially explain the scope of the PDP, but they illustrate why the
conferral-of-benefits doctrine does not fit in human rights law. The state that owes its citizens no
more than they owe each other is too minimal a conception of the state for human rights law. We
can arrive at the PDP through the notion of structural violence, through great-power responsibility,
breach of the social contract, through a combination of these, and probably via a number of other
routes. I do not mean to advocate for any particular view but to show the array. The main thing to
take from this discussion is how alien to English tort law these arguments are. Contained within
duty are assumptions about responsibility. Tort law’s assumptions tend to be more local than the
HRA’s. The underlying political theory of the HRA is more consonant with a role for the state as a
guarantor of rights.

Lord Hoffmann’s argument that the citizen is no worse off when a benefit is not provided bears on
the act/omissions distinction and tort law discourse on causation. The decision on causation which
allowed the claimant to succeed in Robinson was of this sort. The Supreme Court held Mrs
Robinson was injured as ‘a result of being exposed to the very danger which the officers had a duty
to protect her’."*® In the Scottish case of Thomson, the court held that releasing a prisoner was not
the same as creating a danger by releasing a dangerous thing because of ‘the very existence of third
party action as the proximate cause of the injury’.’>" Thus, responsibility-for-the-third-party is also
reflected in tort law’s understanding of causation which is considered next.

(c) Causation

We circle back, finally, to suggestions that causation differs in human rights. The difficulty in PDP
cases, from the point of view of tort law, is ‘there is always going to be someone more obviously to
blame’'** than the state. That someone is the perpetrator. However, what I hope to have shown
above in my conceptualisation of the wrong is that the PDP complaint is of a different sort to the
one directed at the third party. There are two wrongs, and responsibility for them is not a zero-sum
game. The perpetrator is only ‘more obviously’ to blame if the underlying assumptions of tort law are
drafted into actions under the HRA.

Tort law’s unwillingness to impose responsibility-for-the-third-party makes it seem ‘obvious’ that
the third party is to blame. But all that changes once there is a duty to guard against particular
harms.'> As the House of Lords recognised, ‘It would make nonsense of the existence of such a
duty if the law were to hold that the occurrence of the very act which ought to have been prevented
negatived causal connection between the breach of duty and the loss’.">* We can now see how focusing
on duty illuminates the causation argument.

The effect of the alternative approach to causation is clear from Sarjantson and the dissent in
Michael. In Sarjantson, a HRA case, the defendant police argued their delayed response made no dif-
ference, because they would have arrived after the violence had started even if they responded promptly.
The Court of Appeal held this would affect quantum but not liability. It is instructive to compare the
majority and minority judgments in Michael too. The matters that the majority thought went to the
question of duty (ie whether responsibility was assumed) were, for the minority, more relevant to

149Ramsahai v Netherlands (2008) 46 EHRR 983 at [325].

150Robinson, above n 3, at [80] (emphasis added).

5 Thomson, above n 78, at [60].

132C Mclvor ‘Getting defensive about police negligence: the Hill principle, the Human Rights Act 1998 and the House of
Lords’ (2010) 69(1) CLJ 133 at 141.

153Robinson, above n 3.

">*Reeves v Commissioner of Police of the Metropolis [2000] 1 AC 360 at 367-368. A similar point is made by former
ECtHR judge Ugrekhelidze in ‘Causation: reflection in the mirror of the European Convention on Human Rights’ in L
Calflisch et al (eds) Liber Amicorum Luzius Wildhaber (Kehl: Engel, 2007) p 476.
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causation. Lord Toulson, for the majority, said: “The only assurance which the call handler gave to Ms
Michael was that she would pass on the call to the South Wales Police... She told Ms Michael that they
would want to call her back and asked her to keep her phone free, but this did not amount to advising
or instructing her to remain in her house...”'>* Lord Kerr countered, ‘While the police are not respon-
sible for the actions of her murderer, if the allegations made against them are established, police played
a direct, causative role in her death’.’*® Lord Kerr recognised that calls to the police impact people’s
actions, and it is likely that Ms Michael remained at home expecting help.
Lady Hale, also dissenting, made explicit the role of the state:

A person faced with the threat of violence is permitted by law to take reasonable measures of
self-protection, but beyond that her only option is to inform the police. In essence, other than
reasonably protecting herself, the law obliges her to entrust her physical safety in the police.'>”

The state has a monopoly on the legitimate use of force, as the ECtHR recognised."”® There is lim-
ited scope for individuals, particularly vulnerable ones, to protect themselves physically and they
therefore rely on the state. Lady Hale’s judgment has echoes of great-power-responsibility theory.

These competing conceptions of causation trace back to different theories of the state. For example,
the theory of structural violence helps to explain the state’s role in creating the conditions for seemingly
random acts of violence. So although it is said the HRA has a looser’** or ‘more relaxed”'*® approach
to causation, it would be better to say it has a different approach to causation.'®" Its approach reflects its
foundational ideology, which is different to tort. As the House of Lords once observed:

the second inquiry [after cause-in-fact], although this is not always openly acknowledged by the
courts, involves a value judgement... The inquiry is whether the plaintiff's harm or loss should be
within the scope of the defendant’s liability, given the reasons why the law has recognised the
cause of action in question."®>

Thus understanding the wrong allows us to explore the philosophical foundations underlying the
cause of action. As the House of Lords noted, only after that can we draw conclusions about remedies.

Conclusion

Just like tort law, human rights law is an aggregate entity, composed of separate — but related - units.
Those units deserve consideration individually. This paper makes a start on that project. The aim was
to come away with a better understanding of the Osman cause of action by looking into the mirror of
tort law; thereby understanding tort law better too. This paper shows why the Supreme Court’s criti-
cism of the ECtHR for ‘creating what amounts... to an independent substantive law of tort, overlap-
ping with domestic tort law, but limited to cases involving death or the risk of death’'®* is unwarranted
(and doctrinally incorrect because the PDP is not so limited). Theoretical clarity may not dispel

155 Michael, above n 39, at [138].

1561bid, at [181].

"*Ibid, at [197].

'8M Weber Economy and Society (Berkeley: University of California Press, 1978) pp 54-55.

159van Colle, above n 39, at [138].

10Nolan, above n 8, at 294.

'61For studies on the ECtHR’s approach to causation in positive obligation cases, see V Stoyanova ‘Causation between state
omission and harm within the framework of positive obligations’ (2018) 18 HRLR 309 and Lavrysen’s response, above n 97.
See also Xenos, above n 19, p 76; B Conforti ‘Reflections on state responsibility for the breach of positive obligations” (2003)
13 Italian Yearbook of International Law 3 at 3.

12K uwait Airways Corp v Iraqi Airways Co (Nos 4 and 5) [2002] 2 AC 883 at [70].

193Smith v Ministry of Defence [2013] UKSC 41, [2014] AC 52 at [142].
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antagonism by itself, but it ensures the antagonism is not misdirected. It does some heavy lifting to
assist jobbing judges, and makes more transparent the political choices against which the ire is direc-
ted. To the extent that the debate about taxonomy is a proxy for deeper concerns, it forces us to be
upfront about those concerns. The PDP does not fit in tort law. Further scholarship is needed on
the other causes of action in human rights before we can conclude how to categorise ‘human rights
law’ as a monolithic entity.

Examining the cause of action shows why the PDP takes a fundamentally different line to the law of
negligence, despite superficial similarities. Much of it comes down to underlying ideas about the state.
Turpin and Tomkins argue English law had no theory of the state until very recently,'** but historic-
ally understood itself through the forms of action. This may explain why tort law treats individuals and
public authorities alike. But the introduction of the Human Rights Act, 20 years ago, brought with it
the discourse of a different legal tradition. It is important for tort lawyers and human rights lawyers,
English lawyers and European lawyers, to deepen our understanding of the causes of action introduced
by the HRA. For English lawyers, who have used the framework of the forms of action to understand
our own law, this seems a good way in to the ECtHR’s jurisprudence.

Certainly, it is more promising than an analysis of remedies or limitation periods, which can com-
plement it, but tell us little in isolation. You might reasonably want to know about features other than
remedy. Remedies may not tell us very much, if anything, about rights. The remedy might be serving a
different function to the right. Indeed, remedies can serve dual functions. The problem is compounded
by money having fluid symbolism. Crucially, remedies respond to something and it is the ‘something’
that I would want to know about.

It matters less that I am correct in my conceptualisation of the PDP and more that the conversation
goes in the direction of examining HRA causes of action. Until shown otherwise, it seems to me that
breaches of the PDP are wrongs only public authorities can commit. However, this is not a subset of
tort, distinguished by the identity of the actor. How the wrong is committed and what makes it a
wrong distinguishes it. The state did not stop something from happening. This failure, of itself, con-
stituted a breach of a protected right. It is something the state should have done - an act of govern-
ance. It is this that was a violation of rights; it is not just that it led to a prohibited outcome. The state is
not vicariously liable for the third party, or indemnifying citizens against crime. This becomes clear
when we compare the structure of a complaint directed toward the third-party with a complaint direc-
ted at the state. The accusation is not ‘you hit me’, but rather ‘you did not stop him from hitting me’.

Interposed in the allegation directed toward the state is a sense of responsibility fowards the claim-
ant and for the perpetrator. Only the state is in a position to have both types of responsibility, towards
and for diverse individuals. This gives the complainant the ingredients to say ‘you should have stopped
him because you had a duty’, and goes to the philosophical foundations of the cause of action. English
tort law is uncomfortable with both elements. Its discomfort with responsibility towards manifests in
the ‘conferral of benefit’ doctrine. What tort regards as a matter of largesse, human rights regards as
entitlement. Tort law’s discomfort with responsibility for manifests in the acts/omissions (or positive/
negative duty) distinction. This shades over into causation insofar as it relates to responsibility.

The natural retort of the state faced with a PDP allegation, ‘How should I have stopped him?’, can
also be expanded into something slightly more sophisticated. It can be rephrased as ‘in what circum-
stances should I have stopped him and what should I have done?’ The answer then builds in the famil-
iar parts of the Osman test, ie ‘where the authorities are aware or where they ought to have been
aware...” and so on. I have not tried, in this paper, to justify the particular formulation of the
Osman test'® but rather to understand what grounds the duty. It is in all our interests that we

14C Turpin and A Tomkins British Government and the Constitution (Cambridge, Cambridge University Press, 7th edn,
2011) pp 10-11.

'%For that see Re Officer L [2007] UKHL 36, [2007] 1 WLR 2135 at [20]; DSD, above n 2, at [109], [111], [131]-[134];
Lavrysen, above n 97, at 712; Mavronicola, above n 93, at 483; Waldron, above n 107, at 515; Stoyanova, above n 161 (on
knowledge); Klatt, above n 132, amongst others.
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understand what the cause of action does. If we are convinced that it serves a valuable function by
addressing a wrong which is not met by the tort of negligence then there is reason to allow it to
stand as a parallel cause of action.
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