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Abstract

This study examines how US discretionary practices developed in the past decade have affected antidump-
ing duty rates against exporters. Using the most recent data on dumping margin calculations, we find that
the US Department of Commerce (DOC) has developed discretionary practices in a more nuanced man-
ner to inflate dumping margins, which have primarily targeted market economy exporters. Our case stud-
ies document that practices known as targeted dumping and particular market situations appear to serve
as trade protectionism for market economy exporters, especially those who could otherwise have received
a negative determination without such practices. Furthermore, the DOC has brought an apparent change
in its application of discretionary practices after the Trade Extension Preferences Act of 2015, leading to
much higher dumping margins for the market economy. Along with empirical and case analyses, we fur-
ther examine the World Trade Organization (WTO) jurisprudence concerning the extent to which the
discretion of an investigating authority in anti-dumping proceedings can be condoned in the WTO.

Keywords: Anti-dumping; dumping margins; particular market situation; targeted dumping; adverse facts available

1. Introduction

Anti-dumping actions in the United States remained the predominant feature of rising protec-
tionism, especially since the late 2010s. The annual average anti-dumping duty (ADD) rate, as
shown in Figure 1, has moved upward since it reached 60.4% in 2010, reaching an abnormally
high rate of 136.6% in 2018. It is noted that when the target group is split into market and non-
market economies, the increased ADD rates have been largely attributable to those applied to
non-market economies. For non-market economies, Figure 1 shows the punitive size of the aver-
age ADD rate rising to 189.8% in 2020, implying how adversely the United States has treated
non-market economies to counteract the unfair trade practice of dumping.'

Compared to the nominal size of anti-dumping duties against non-market economies, those
against market economies appear relatively modest. However, it has been found that the

"The methodology applied for non-market economies enables the calculation of high dumping margins. Under US law, a
non-market economy country is defined as any foreign country that does ‘not operate on market principles of cost or pricing
structures, so that sales of merchandise in such country do not reflect the fair value of the merchandise’. Once the investi-
gating authority, that is, the DOC, has designated a country as being at a non-market economy status, the DOC uses surrogate
prices and costs in determining normal value for mandatory respondents. The DOC also begins with a rebuttable presump-
tion that all companies within the country are essentially operating units of a single, government-wide entity, and, thus,
should receive a single antidumping duty rate (i.e. an NME-wide rate). The NME-wide rate is normally calculated based
on total adverse facts available. See 19 US Code § 1677 (18). The United States currently designates 11 countries, including
China and Vietnam, as non-market economy countries. See www.trade.gov/nme-countries-list.
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Figure 1. Yearly trend of average anti-dumping duty rates in the US anti-dumping investigations

Note: Calculated using firm-specific anti-dumping duty rates retrieved from the final/preliminary determinations
announced in the US Federal Registers as of 26 March 2021. The cases cover anti-dumping original investigations initiated
from 1 January 2008 to 31 December 2020.

Department of Commerce (DOC) has developed discretionary practices for the past decade to
inflate dumping margins for ‘market economy (ME) exporters specifically, especially since
2015 when the Trade Preferences Extension Act of 2015 was enacted. This study attempts to iden-
tify specific practices that have evolved in a manner that heightens anti-dumping duties for ‘mar-
ket economy’ exporters. We focus particularly on how the practices known as targeted dumping
and the market situation, which began to gain attention in the 2010s, have affected the extent of
dumping margins and explain, through empirical analysis and case studies, how they evolved in a
manner that inflates dumping margins. We also explore relevant World Trade Organization
(WTO) jurisprudence to see the extent to which the discretion of an investigating authority in
anti-dumping proceedings can be condoned in the WTO. This study contributes to the literature
by analysing the idea that US anti-dumping practices have evolved against market economies,
which might have otherwise been assigned smaller dumping margins, leading in turn to rising
protectionism for market economy exporters.

The rest of this paper is organized as follows. Section 2 provides a literature review of the effect
of anti-dumping practices on the margins of dumping, along with a description of new or inten-
sified anti-dumping practices in the 2010s. Section 3 provides an empirical analysis of whether
and how the effects of various discretionary practices on anti-dumping duty rates differ between
market and non-market economies. In Section 4, we supplement case studies for our empirical
analysis and examine the evolution of WTO jurisprudence, which gives greater deference to
the investigating authority’s determination, instead of filling a gap in the covered Agreement.
Finally, Section 5 concludes the study.

2. Literature Review of and Recent Development in US Anti-Dumping Practices

Anti-dumping duties as a result of an investigative process are determined by a set of various sub-
stantive and procedural rules’. Previous studies have identified the main practices in which the
DOC is engaged when establishing dumping margins, some of which have been associated
with higher dumping margins. Baldwin and Moore (1991) show that use of facts available
(FA) lead to dumping margins that are 38% points higher than the average 29% margin based

*For a detailed explanation on the basic structure of establishing dumping margins, generally see Lindsey and Tkenson
(2002), Blonigen (2006), and Blonigen and Prusa (2016).

https://doi.org/10.1017/51474745622000143 Published online by Cambridge University Press


https://doi.org/10.1017/S1474745622000143

World Trade Review 481

on the respondents’ own data. Lindsey’s (1999) data show that dumping margins calculated using
the exporter’s own domestic prices or third-country prices as normal values are much lower than
those calculated using constructed value, non-market economies, or facts available. Lindsey and
Ikenson (2002) examine discretionary practices, including the use of constructed value, cost of
production tests, zeroing, model comparison, arm’s length test, and several types of price adjust-
ments, which were found to exert a substantial impact on increasing dumping margins. Blonigen
(2006) also shows, in a statistical analysis using data on all firm-specific dumping margins calcu-
lated for cases filed from 1980 to 2000, that the use of adverse facts available (AFA) increases
dumping margins by 62.98% points. Importantly, he added the variables of discretionary prac-
tices such as cost of production test, constructed value, third-country prices, or non-market econ-
omy (NME) to his analysis to examine the evolving impact of such practices over time. The
results indicate that the FA, AFA, and NME variables contribute to higher dumping margins
while the effects of other discretionary practices on dumping margins are not statistically
significant.

Extending previous research, we identified what specific practices have emerged or developed
over the recent decade unfavourably to market economy exporters. One prominent practice
affecting the extent of dumping margins is ‘zeroing’ — an asymmetrical calculation methodology
that treats any negative dumping margins as zero when export prices exceed normal values.
Zeroing existed long before the 2010s, and appeared as a brand-new methodology to detect
the so-called ‘targeted dumping’ in 2008. We delve into this development in greater detail in
Section 4.1.

The amendment to the US AD law by the Trade Preferences Extension Act (TPEA) of 2015
appears to have played a major role in affording the DOC broader discretions. Two significant
amendments are worth noting; one concerns the use of adverse facts available and the other
relates to a new practice known as the particular market situation (PMS).

First, Section 776 of the Tariff Act of 1930 (the Act) granted the DOC discretion to apply an
adverse inference regarding facts otherwise available to the respondent who failed to cooperate by
not acting to the best of its ability to comply with the request for information from the DOC.
While the Act had previously required the DOC to corroborate the adverse rate that the DOC
assigned with the commercial reality of uncooperative respondents, Section 502 of the TPEA
eliminated that requirement. In particular, it became possible that if the DOC uses an adverse
inference in selecting among the facts otherwise available, it may use ‘any dumping margin
from any segment of the proceeding under the applicable anti-dumping order’, and has the dis-
cretion to apply the highest rate under these circumstances.

Second, Section 504 of the TPEA provides room to inflate dumping margins by clarifying the
sales made in a PMS as being ‘outside the ordinary course of trade’. If a PMS is found to exist, the
DOC may establish a normal value based on the constructed value, rather than on a respondent’s
sales price in the home market. Furthermore, Section 504 (c) of the TPEA clearly allows the DOC
to use ‘another calculation methodology’ in a situation in which ‘a particular market situation
exists such that the cost of materials and fabrication or other processing of any kind does not
accurately reflect the cost of production in the ordinary course of trade’. In other words, the
DOC may disregard a respondent’s cost of production in a particular market situation, which
might lead to an increased dumping margin.

Among the many techniques utilized by the DOC, zeroing under targeted dumping situations,
the use of adverse facts available with broader discretion, and the application of particular market
situation are all key features that emerged in the 2010s. Now, we will examine how each practice
affects the size of the anti-dumping duty, and whether and how those effects differ by market and
non-market economies.

Table 1 summarizes the average dumping margins by each discretionary practice and by mar-
ket and non-market economies. The underlying data were obtained from 389 cases that were
initiated between January 2008 and December 2020. Specifically, we collected firm-specific
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Table 1. Average dumping margins by discretionary practices and by types of economies

Average dumping margins for Average dumping margins for Average dumping
Variable market economies non-market economies margins (unit: %)
Total 53.47(439) 149.06(359) 96.50
Facts Available 17.47(34) 66.27(12) 30.20
Partial Adverse Facts 22.7(48) 65.19(15) 32.82
Available
Total Adverse Facts 109.84(169) 193.12(232) 158.03
Available
Cost of Production 18.74(224) Not applicable 18.74
Test
Constructed Value 23.95(82) Not applicable 23.95
Third-Country Prices 22.57(20) Not applicable 22.57
Particular Market 34.35(8) Not applicable 0.00
Situation
Targeted Dumping 8.13(76) 9.09 8.24

Notes: 1. Parentheses denote the number of firms.
2. Calculated using firm-specific anti-dumping duty rates retrieved from the final/preliminary determinations announced in the US Federal
Registers as of 26 March 2021. The cases cover anti-dumping original investigations initiated from 1 January 2008 to 31 December 2020.

dumping margins from the DOC final - or if not applicable, preliminary - determinations
announced in the Federal Register Notices.

There is a significant difference in the extent of the dumping margins between market and
non-market economies. The dumping margin established for non-market economies amounted
to 149.06% on average, which is approximately three times higher than that for market econ-
omies, that is, 53.47%. Interestingly, the cases in which facts available, partial adverse facts avail-
able, the exceptional comparison method under the targeted dumping situation, or a particular
market situation were applied led to smaller dumping margins than the average margin of dump-
ing. Arguably, these kinds of investigation techniques in many cases have been used to inflate
dumping margins for cooperative respondents who would have experienced much smaller dump-
ing margins had the DOC not relied on such techniques in calculating the margin. In Section 3,
we conduct an empirical analysis to see how the effects of the practices mentioned above on anti-
dumping duty rates differ by market and non-market economies and to what extent each practice
increases dumping margins.

3. Empirical Analysis
3.1 Methodology and Data

To present an empirical analysis, we use the dumping margin information of any foreign firm
designated as a mandatory respondent in the Federal Register Notices as an observation, based
on 389 cases from January 2008 to December 2020. The NME-wide rates for non-market econ-
omies are also included as observations.” To identify information on the DOC’s discretionary
practices, we examined unpublished final or preliminary decision memoranda, analysis
memos, or calculation memos prepared by the DOC. As a result, the final sample comprises

*We do not take into account ‘all-others’ rates calculated for firms that are not individually investigated in market economy
cases. Otherwise, margin rates of mandatory respondents are double counted because all-others rate are calculated based on
the weighted average margins of mandatory respondents.
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798 specific dumping margin calculations, collected from 351 final determinations and 27 prelim-
inary determinations.”*

To control for DOC’s discretionary practices, we included separate indicator variables for each
discretionary practice. For example, each indicator variable for ‘Market Economy’ or
‘Non-Market Economy’ takes ‘1’ when the firm is from a market economy or non-market econ-
omy country. Although previous literature regarded ‘Adverse Facts Available’ as a subset of ‘Facts
Available’, we treated ‘Facts Available’, ‘partial Adverse Facts Available’, and ‘total Adverse Facts
Available’ as three different variables because the amendment to the US anti-dumping law in
2015 only concerned ‘adverse Facts Available’, leaving the application of ‘Facts Available” intact.
Each variable of ‘Facts Available’, ‘partial Adverse Facts Available’, and ‘total Adverse Facts
Available’ takes ‘1’ when its practice is referred to as applied in the DOC’s preliminary or final
determinations. The ‘Targeted Dumping’ variable takes ‘1" if an analysis memo states that the
weighted to transaction comparison method with zeroing is applied fully or in part in comparing
the normal value with the export price. Even if the DOC tested for targeted dumping, the indi-
cator variable also takes ‘0’ if the criteria are not met, thereby applying the normal comparison
method without zeroing. The ‘Particular Market Situation’ variable takes ‘1> when there is an
adjustment as particular market situation is found to exist. Table 2 provides the descriptive sta-
tistics of the variables mentioned above. As discretionary practices are not necessarily mutually
exclusive, more than one indicator variable may take ‘1. For example, if a Chinese firm obtained
the individual rate based on facts available, both ‘Non-Market Economy’ and ‘Facts Available’
variables are applied to this firm.

Discretionary practices are not necessarily mutually exclusive as a case may use more than one
discretionary practice. The use of a practice for only part of a case (e.g., a subset of the investi-
gated products) is included and treated identically to cases where the practice was fully used. Data
are retrieved from the final/preliminary determinations announced in the US Federal Registers as
of 26 March 2021. The cases cover anti-dumping original investigations initiated from 1 January
2008 to 31 December 2020.

Based on this dataset, the correlation in column (1) of Table 3 shows that the dumping margin
decreases when variables such as Facts Available, partial Adverse Facts Available, Targeted
Dumping, or Particular Market Situation are applied. Furthermore, this trend appears even stron-
ger in market economies, as shown in column (2) of Table 3. The negative correlation coefficients
of market economies are larger than those of non-market economies for the Facts Available, par-
tial Adverse Facts Available, Targeted Dumping, and Particular Market Situation variables.

These results are likely, not because the application of these practices resulted in a reduced
dumping margin, but because they were applied to respondents who would have received a
low dumping margin. We used each discretionary practice to control for this low trend in dump-
ing margins and included a product term to see how the effect of discretionary practices on
dumping margins differs depending on market and non-market economies. For example, the
‘Targeted Dumping’ variable explains a relatively low dumping margin trend in cases where
the exceptional comparison method with zeroing is used fully or in part. On the other hand,
the product term of ‘Market Economy x Targeted Dumping’ explains the effect of targeted dump-
ing imposed on market economy countries. Taking the extent of dumping margins as the
dependent variable and the dummy variables mentioned above as independent variables, we con-
ducted an empirical analysis using the ordinary least squares method.’

*We include the cases from the DOC’s preliminary determinations, which were withdrawn or terminated before a final
decision was made, or the case is currently in progress. There were 11 out of 389 cases initiated from January 2008 to
December 2020 withdrawn or terminated during the preliminary stage, resulting in no dumping decisions.

°The coefficients can be interpreted as percentage changes in dumping margins depending on whether the dummy vari-
able is applicable.
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Table 2. Descriptive statistics

Variable Observations Mean* Std. Dev. Min. Max.
Anti-Dumping Duty Rate (unit. %) 798 96.476 128.65 0 1,732
Market Economy 798 0.550 0.498 0 1
Non-Market Economy 798 0.450 0.498 0 1
Total Adverse Facts Available 798 0.503 0.500 0 1
Partial Adverse Facts Available 798 0.079 0.270 0 1
Facts Available 798 0.058 0.233 0 1
Targeted Dumping 798 0.108 0.310 0 1
Particular Market Situation 798 0.010 0.100 0 1

Notes: All variables are dummy variables with a value of 0 or 1, with the exception of the dumping margin. Dumping margin has a minimum
value of 0% and a maximum value of 1,732%.

ISince all variables except the Anti-Dumping Duty Rate are indicator variables, the mean value can be interpreted as the share of the total
observation.

In Table 3, total adverse facts available are applied to 401 observations, which account for
almost 50% of the total observations we collected. Among these, 169 observations are exporters
from market economies, and 232 are from non-market economies. Total adverse facts available
are also applied to non-market economies with a higher proportion than that of market econ-
omies, that is, 65% of 359 observations from non-market economies and 38% of 439 observations
from market economies. Accordingly, the positive correlation coefficient of the non-market econ-
omy is overwhelmingly larger than that of the market economy.

3.2 Econometric Analysis

Column (1) of Table 4 presents the empirical results derived when we incorporate our recent
dataset into Blonigen’s (2006) model. The results show a strongly significant positive effect of
the total adverse facts available on the dumping margins. Given the size and significance of its
coefficient, the ‘total Adverse Facts Available’ variable appears to be the most influential in deter-
mining the extent of dumping margins. Consistent with the previous literature, the significant
positive effects of total AFA on dumping margins are commonly found in columns (1) to (7)
of Table 4. In contrast, ‘Facts Available’, ‘partial Adverse Facts Available’, “Targeted Dumping’,
and ‘Particular Market Situation’ variables are not statistically significant. In particular, ‘Facts
Available’ and ‘Targeted Dumping’ variables seem to have negative effects on the dumping mar-
gin, which is similar to the correlations shown in Table 3.

Our main empirical result distinguished from earlier literature begins with column (2) of
Table 4.° It shows that although the ‘partial Adverse Facts Available’, ‘Facts Available’, and
‘Targeted Dumping’ variables have significant negative coefficients, they all have significant posi-
tive coefficients for the product term along with ‘Market Economy’. This result implies that after
controlling for the low trend of dumping margins, employing the practices of FA, partial AFA,
and targeted dumping increases the dumping margins of exporters in market economies.

“There are some technical issues regarding the empirical work. First, one of the product-terms is omitted due to collin-
earity problems if regressed with both ‘ME x partial AFA’” and ‘NME x partial AFA’ together, in addition to ‘partial AFA’. A
Variance Inflation Factor (VIF) test was conducted to check whether there is a correlation between independent variables. We
confirm that there is no multicollinearity between independent variables because all test results have values below 10. Since
the ‘China’ and ‘Vietnam’ country dummies are highly correlated with ‘ME’ or ‘NME’, we do not use these variables together.
Second, ‘total AFA’ was omitted in column (2) to (7) of Table 6 because both ‘total AFA’ and ‘ME x total AFA” have the same
effect of increasing dumping margins.
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Table 3. Correlations between discretionary practice and the margin of dumping

(2)

1)

Types of Practice Corr. Types of Practice Frequency  Mean Corr.
Total Adverse Facts 0.481  Market Economy x Total Adverse Facts 169 0.212 0.053
Available Available
Non-Market Economy x Total Adverse Facts 232 0.291 0.481
Available
Partial Adverse Facts —0.145  Market Economy x Partial Adverse Facts 48 0.060 —0.145
Available Available
Non-Market Economy x Partial Adverse Facts 15 0.019 —0.034
Available
Facts Available —0.128  Market Economy x Facts Available 34 0.043  -0.130
Non-Market Economy x Facts Available 12 0.015 -0.029
Targeted Dumping —0.239  Market Economy x Targeted Dumping 76 0.095 —0.223
Non-Market Economy x Targeted Dumping 10 0.013  -0.077
Particular Market —0.049  Particular Market Situation 8 0.010 —0.049
Situation

Source: Compiled by authors from final (or preliminary) determinations and decision memoranda retrieved from the US Federal Register and
http://access.trade.gov (last visited 26 March 2021).

The marginal effect of “Targeted Dumping’ on dumping margins is negative. Targeted dumping
seems to apply to market economy exporters with very low dumping margins. The ‘Particular
Market Situation’ variable” is found to be relatively insignificant in our empirical analysis due
to the limited number of observations®. However, the inflation effect of PMS on dumping
margins for ME exporters is supported by the case study in Section 4.2.1.

Similarly, the results in column (3) of Table 4 show that the ‘Facts Available’, ‘partial Adverse
Facts Available’, and ‘“Targeted Dumping’ variables show significant negative coefficients. Unlike
market economy countries, however, there are no significant results for the product terms
designed to indicate whether each practice would have the effect of inflating dumping margins
if they were applied to non-market economies.

We tested the effect of the legal amendment by the TPEA 2015 on the use of discretionary
practices in establishing dumping margins by dividing the observations into two groups:
‘pre-TPEA 2015 and ‘post-TPEA 2015’. We include the observations collected from final (or pre-
liminary) decisions published prior to the date of the enactment of TPEA 2015, that is, 29 June
2015, in the ‘Pre-TPEA 2015’ group, as shown in columns (4) and (5). The observations collected
from final (or preliminary) decisions published after 29 June 2015 are included in the ‘Post-TPEA
2015’ group, as shown in columns (6) and (7).

The results in columns (4) to (7) of Table 4 show that the ‘total Adverse Facts Available’ vari-
able increases the extent of dumping margins more significantly, from 58.93% to 89.35% for mar-
ket economies and from 103.04% to 133.49% for non-market economies. It means that ‘total
Adverse Facts Available’ leads to steeper dumping margins for uncooperative exporters of market
economies and NME-wide entities after the legal amendment by the TPEA in 2015. It is other-
wise stated that the TPEA 2015 brought about - at least in part — apparent changes in the more

7*Particular Market Situation’ variable was analysed with the market economy dummy variable to control the low trend of
dumping margins. The ‘Particular Market Situation’ variable can be termed ‘Market Economy x Particular Market Situation’,
but there is no merit to doing so because PMS is only applied to market economy exporters.

8The cases involving PMS account for 8 out of 798 observations.
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Table 4. Effects of discretionary practices on the margin of dumping in US AD investigations

All periods

January 2008 to December 2020

Pre-TPEA2015
before 29 June 2015

Post-TPEA2015
after 29 June 2015

Type of discretionary practices (1) oLs (2) oLs (3) oLS (4) oLS (5) OLS (6) OLS (7) oLS
Total Adverse Facts Available 105.90*** - - - - - -
(8.97)
Market Economy x Total Adverse Facts Available - 84.70*** - 58.93*** - 89.35%** -
(13.02) (21.22) (16.22)
Non-Market Economy x total Adverse Facts Available - - 121.87*** - 103.04*** - 133.49***
(13.36) (13.52) (20.01)
Partial Adverse Facts Available 10.29 —77.81** —28.08* —58.08** —24.83 —126.47** —27.51
(14.84) (30.85) (16.75) (28.32) (34.49) (52.37) (20.18)
Market Economy x Partial Adverse Facts Available - 84.82** - 62.57 - 138.13** -
(35.56) (47.96) (56.49)
Non-Market Economy x partial Adverse Facts Available - - 33.10 - 33.17 - —5.65
(35.50) (43.65) (57.23)
Facts Available —1.87 —86.99** —49.62** —60.44* —35.03* —102.83** —57.30
(17.54) (33.91) (20.56) (32.81) (19.72) (54.10) (35.92)
Market Economy x Facts Available - 75.97* - 52.76 - 84.73 -
(40.64) (41.47) (65.58)
Non-Market Economy x Facts Available - - 58.14 - 51.65 - 60.48
(40.26) (37.63) (66.12)
Targeted Dumping —11.82 —121.06*** —46.24*** —75.97* —34.06 —156.63*** —48.59***
(13.11) (35.77) (13.98) (41.30) (20.36) (51.39) (17.85)
Market Economy x Targeted Dumping - 107.25*** - 56.33 - 145.17*** -
(38.87) (47.40) (55.01)
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Non-Market Economy x Targeted Dumping - - —1.98 - 8.04 - —21.07
(38.46) (42.74) (55.66)
Non-Market Economy 54.37** - —12.86 - —22.01 - —16.41
(11.82) (15.60) (15.60) (21.84)
Market Economy - —120.99*** - —85.70*** - —125.70*** -
(14.65) (21.45) (19.16)
Particular Market Situation 2.29 —10.49 —45.34 - - —7.01 —45.43
(39.75) (42.26) (40.83) (47.75) (46.56)
Observation 798 798 798 252 252 546 546
R-squared 0.424 0.358 0.390 0.430 0.537 0.375 0.392
Year dummy Yes Yes Yes Yes Yes Yes Yes
Product dummy Yes Yes Yes Yes Yes Yes Yes
Country dummy Yes Yes Yes Yes Yes Yes Yes

Note: Estimated coefficients were obtained by least-squares regressions. Robust standard errors are indicated in parentheses. * denotes statistical significance at the 10%, ** at the 5%, and *** at the 1% level. The
dependent variable is the final (whether the case ends at final/preliminary determinations) rates of anti-dumping on firms. The coefficients for the various fixed-effect dummies are not reported. The year dummy
and the product dummy (base category is chapter for the Harmonized System code) were included in all models. Country dummies are also included for China, EU, Korea, India, Vietnam, Taiwan, Mexico, Turkey,
Japan, and Canada, which cover 84% out of 798 observations.
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intensive use of total adverse facts available in establishing dumping margins by explicitly allow-
ing the DOC’s broader discretion.

For market economies, the ‘partial Adverse Facts Available’, ‘Facts Available’, and ‘Targeted
Dumping’ variables have much larger negative coefficients for the ‘Post-TPEA 2015’ group
than the ‘Pre-TPEA 2015 group. This indicates that these practices are more likely to be imposed
on respondents who received significantly much lower dumping margins after the TPEA 2015
was enacted. However, the coefficients of product terms of ‘partial Adverse Facts Available’
and ‘Targeted Dumping’ with ‘Market Economy’ are significantly positive for the ‘Post-TPEA
2015 group. This suggests that the practices of partial AFA and targeted dumping have signifi-
cantly inflated the dumping margins of market economy exporters since the TPEA 2015 was
enacted. For non-market economies, the “Targeted Dumping’ variable is statistically significant
in having a negative coefficient, but there is no significant positive effect of the product terms
with ‘Non-Market Economy’ on the extent of dumping margin for the ‘Post-TPEA 2015’ group.

4. Case and Legal Analysis

Evidently, the legal amendment by the TPEA in 2015 appears to have helped the DOC intensify
its application of the adverse facts available in establishing dumping margins. The recent WTO
dispute, United States — Anti-dumping and Countervailing Duties on Certain Products and the Use
of Facts Available’ examines the inconsistent aspect of the manner in which the DOC used facts
available after the TPEA 2015 was enacted and reaffirms certain limitations on the investigating
authority’s use of the facts available in order to overcome a lack of information.

Except for AFA, our empirical evidence shows that the inflating effect of many other practices
on the dumping margin is statistically significant only for market economy exporters, not non-
market economy exporters. This propensity appears stronger for the observations collected in the
late 2010s, that is, after the TPEA 2015 was enacted. To supplement the empirical findings above,
the sub-section below analyses whether and how the practices of targeted dumping and a particu-
lar market situation have led to an increased dumping margin for market economy exporters. An
examination of WTO jurisprudence on these practices also follows.

4.1 Targeted Dumping

The notable practice particularly prevalent during the 2010s was the use of the exceptional
comparison methodology with zeroing for the purpose of detecting targeted dumping. The
WTO jurisprudence to prohibit all kinds of zeroing regardless of the type of AD proceedings
under the normal comparison methodologies has brought about an explicit change in the
DOC’s approach towards the zeroing practice. The DOC started to invoke the exceptional com-
parison methodology under Article 2.4.2 - that is, the weighted average to transaction (W-T)
comparison method - the last resort where it might have been allowed to engage in zeroing.
To this end, the DOC created a brand-new test for targeted dumping called the “Nails Test’ in
2008 and then changed its methodology to the ‘Differential Pricing Methodology (DPM)’ in
2013." While the DOC has tested alleged targeted dumping transactions under the Nails Test,
it now tests all export transactions, regardless of whether they were alleged or not. As a result,
Table 5 shows that the DOC resorted to targeted dumping with much greater frequency, making
13 affirmative targeted dumping determinations in 2020. The exceptional comparison method-
ology has now become a normal practice in establishing dumping margins.

°United States - Anti-dumping and Countervailing Duties on Certain Products and the Use of Facts Available, WT/DS539.
%For detailed explanations of the development of targeted dumping analysis of the United States, see Kim and Ahn
(2018).
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Table 5. Number of affirmative targeted dumping determinations

2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 Mar. 2021. Total

Market Economies 1 0 1 0 8 0 6 3 10 17 5 5 11 9 76
Non-Market Economies 0 0 2 2 0 0 0 0 0 0 2 1 2 1 10
Total 1 0 3 2 8 0 6 3 10 17 7 6 13 10 86

Source: Compiled by the authors from final (or preliminary) determinations and analysis memo for anti-dumping original investigations retrieved from the US Federal Register and http://access.trade.gov (last
visited 26 March 2021).
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Figure 2. Dumping margins under the weighted-to-weighted comparison method and the weighted-to-transaction com-
parison method with zeroing

Note: The left panel illustrates the annual dumping margins calculated without using the differential pricing methodology and the right
panel illustrates the annual dumping margins calculated using the differential pricing methodology. The analysis is based on 60 expor-
ters for whom the dumping margin established under the W-W method and the W-T method is publicly identifiable. For 5 of the 60
exporters, we were unable to obtain the dumping margins established in the final phase, so the dumping margins established in
the preliminary phase were used. Source: Kim (2021).

Table 5 indicates that targeted dumping determinations are tilted towards market economy
firms rather than non-market economy firms. Table 1 in Section 2 also showed that targeted
dumping is associated with foreign firms assigned smaller dumping margins. Why are market
economy exporters more likely to be subject to targeted dumping determinations, and why is
the dumping margin based on the targeted dumping finding much smaller than the average
dumping margin based on other discretionary practices?

The margins of dumping are normally established based on a comparison of a normal value
with an export price. If total adverse facts available is applied because an exporter fails to cooper-
ate with the DOC, the normal process of establishing dumping margins is entirely disregarded.
Instead, firms subject to adverse facts available receive dumping margins calculated by adverse
inference, such as dumping margins alleged by petitioners. Thus, offsetting negative dumping
margins in comparison to a normal value with an export price, that is, zeroing, is mutually exclu-
sive with the practice of total adverse facts available.

The DPM allows zeroing the negative dumping margin generated for certain transactions. For
firms that have ‘inherently’ dumped products at much lower prices to the US markets, zeroing
might not be an effective tool to increase dumping margins because these firms usually maintain
export prices much cheaper than normal values. Therefore, the targeted dumping methodology is
more likely to be applied to firms for which dumping would not otherwise be found, or the
dumping margin would be innately small. The data collection in Figure 2 indicate that the appli-
cation of the W-T method under the DPM inflated the ADD rate to a level almost 2.6 times
higher than the W-W method (from 2.13% on average under the W-W method to 5.61% on
average under the W-T method).

Zeroing has been contentious over the past two decades, resulting in dozens of WTO dis-
putes''. The US’s zeroing practice in the context of targeted dumping has been challenged in
three WTO disputes. While the Appellate Body in two disputes affirmed that the use of zeroing
was prohibited even under the exceptional comparison methodology, the panel in the most recent
dispute once again found zeroing permissible in the context of the W-T comparison,'* leaving
the controversy over the permissibility of zeroing under the W-T comparison method legally
unresolved. That said, the WTO jurisprudence of the three recent disputes involving the use

""For an analysis of the effect of zeroing and the WTO disputes addressing the zeroing issue in the context of normal
comparison methodologies, generally see Bown and Prusa (2010) and Ahn and Messerlin (2014).

2Panel Report, United States - Anti-Dumping Measures Applying Differential Pricing Methodology to Softwood Lumber
from Canada, WT/DS534/R, circulated 9 April 2019, para. 7.108.
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of the DPM unanimously confirms the identification of targeted dumping in a very strict and
narrow fashion to the extent that an ordinary dumping case cannot be camouflaged with an
exceptional targeted dumping case.

4.2 Particular Market Situation

4.2.1 Case Study

The sudden emergence of legal amendments governing PMS in the United States was understood
as an attempt to replace the methodology applied to non-market economies, such as China."”
Contrary to expectations, however, the targets in anti-dumping cases involving PMS were expor-
ters from market economies. The PMS after the passage of TPEA 2015 was first applied in an
administrative review of the anti-dumping duty order for oil country tubular goods (OCTG)
from South Korea in April 2017. In the final determination of the OCTG case, the DOC
found a PMS based on the ‘cumulative effect on the Korean OCTG market through the cost
of the OCTG inputs’*. Having confirmed the existence of PMS with respect to production
costs for OCTG, the DOC made an upward adjustment to respondents’ reported cost for
hot-rolled coils (HRC) by the subsidy rates calculated for Korean HRC producers in the counter-
vailing duty investigation on hot-rolled steel flat products from Korea.

The basic reasoning behind the affirmative PMS determination has been repeated in other
investigations and reviews'” but has also evolved with minor tweaks. The DOC had quantified
the impact of HRC subsidies granted by the exporting country in early cases, but it had just
started to account for the effect of Chinese overcapacity on the steel market of the exporting
country. Quantifying the effect of global uneconomic capacity on the price of HRC inputs
based on the petitioner’s regression analysis'® has now become a normal practice of the DOC
in adjusting the cost of HRC.

With regard to the DOC’s affirmative PMS determinations and evolving techniques, the US
Court of International Trade (CIT) largely concedes that the DOC is legally authorized to choose
the appropriate methodology for finding a PMS and subsequent adjustment'’. However, in many
cases, it remanded the DOC’s determinations because the PMS finding was not supported by sub-
stantial evidence.'® Even if the PMS was found to exist on the basis of substantial evidence, the
CIT found it illegal for the DOC to fail to demonstrate how the alleged distortion prevented a
‘proper comparison’ between the US price and home market prices'”.

In response to the remand order by the CIT, the DOC provided further consideration or
explanation, disagreed with the Court’s decision, or recalculated the dumping margin without
applying a PMS adjustment, notwithstanding such disagreement. Table 6 shows that the differ-
ence in dumping margins between the original one and the recalculated margins after the DOC
conforms to the CIT’s order ranges from 2.01% points to 28.42% points.

3For a detailed background of the ‘particular market situation’ provision, see Yun (2017) and Zhou and Percival (2016).

"“The DOC found that four separate elements prevalent in the Korean HRC market: (1) Korean imports of cheap HRC
from China due to significant overcapacity in Chinese steel production, (2) strategic alliances between Korean HRC producers
and Korean OCTG producers, (3) Korean HRC subsidies, and (4) electricity market distortions constituted a single particular
market as a whole, although the DOC admitted that each individual element did not. See DOC, Issues and Decision
Memorandum for the Final Results of the 2014-2015 Administrative Review of the Antidumping Duty Order on Certain
Oil Country Tubular Goods from the Republic of Korea, A-580-870, 10 April 2017, pp. 40-42.

"For a greater detail on the application of the PMS in a more expansive manner over time, see Ikenson (2020).

DOC, Issues and Decision Memorandum for the Preliminary Results of the 2017-2018 Administrative Review of the
Antidumping Duty Order on Heavy Walled Rectangular Welded Carbon Steel Pipes and Tubes from the Republic of
Korea, A-580-880, 6 November 2017, pp. 14-16.

'7CIT, Nexteel Co. v. United States, Consol. Court No. 17-00091, Slip. Op. 19-01 (2 January 2019) pp. 14-16.

"*Ibid.

YCIT, Saha Thai Steel Pipe Co., Ltd. v. United States, Court No. 18-00214, Slip Op. 19-165 (18 December 2019).
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Table 6. Changes in dumping margin calculations by DOC’s redetermination on PMS

Dumping Margin (Unit. %)

Subject Date of Determination by Slip Op. Original Recalculated

Country Case No. Subject Merchandise the DOC No. Firm Name  result result Diff.

Thailand A-549-502  Circular Welded Carbon Steel Pipe and Tube 20 November 2019 20-148 Saha Thai 5.15 0.00 5.15

Thailand A-549-502  Circular Welded Carbon Steel Pipe and Tube 15 October 2018 20-181 Pacific Pipe 30.61 7.38 23.23
Saha Thai 28.00 0.00 28.00
Thai 30.98 5.23 25.75

Premium

S. Korea A-580-870  Oil Country Tubular Goods 10 April 2017 19-1 SeAH 2.76 331 —0.55
Nexteel 29.76 3.63 26.13

S. Korea A-580-870  Oil Country Tubular Goods 18 April 2018 20-69 SeAH 5.41 3.40 2.01
Nexteel 46.71 18.29 28.42

S. Korea A-580-880 Heavy Walled Rectangular Welded Carbon 28 May 2019 20-139 Dong-A 20.79 11.00 9.79

Steel Pipes and Tubes Steel

Note: This table summarizes the redeterminations of the Department of Commerce by the remand of the Court of International Trade in which the Department of Commerce recalculates dumping margins
without the application of a ‘particular market situation’ adjustment. If recalculated dumping margins are affected by factors other than a particular market situation, these cases are not included in this table.
Source: Retrieved from http://access.trade.gov as of 6 April 2021.
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4.2.2 Legal Analysis

The US’s determination to impose anti-dumping duties against certain exporters on the basis of
finding a PMS is likely to violate the WTO obligation ‘as applied’. The established WTO juris-
prudence, however, does not entirely prevent an investigating authority from finding a particular
market situation per se and from making certain adjustments to the cost of production when con-
structing a normal value.

Previously, neither the Anti-Dumping Agreement (ADA) nor WTO adjudicators have defined
what exactly a ‘particular market situation’ means. The pertinent provision, Article 2.2, only pre-
scribes that a normal value can be constructed when domestic sales do not permit a proper com-
parison because of ‘particular market situation’. In Australia - Anti-Dumping Measures on A4
Copy Paper, the panel appears to leave open the possibility of defining the notion of PMS by
the investigating authority’s own criteria. With respect to the issue of what makes a situation ‘par-
ticular’, the panel opined that ‘the market situation must be distinct, individual, single, specific,
but that does not necessarily make it unusual or out of the ordinary - i.e. exceptional’.*® With the
emphasis on ‘fact-specific and case-by-case analysis’, the panel rejected the argument that certain
situations are necessarily disqualified for the definition of PMS.*'

In particular, the panel leaves flexibility in defining PMS by clarifying that PMS itself is not
required to be ‘capable of preventing a proper comparison’.”” In other words, a situation may
exist where a proper comparison of domestic sales with an export price is available despite the
existence of a PMS, and in that case an investigating authority cannot disregard domestic sales
in establishing a normal value.”” The panel in Australia - Anti-Dumping Measures on A4
Copy Paper ruled that Australia’s measure is inconsistent with Article 2.2 because, in constructing
a normal value, Australia failed to examine whether, because of the particular market situation,
the domestic sales do not permit ‘a proper comparison’. In light of this ruling, the DOC’s deter-
mination to rely on constructed normal value based on the finding of PMS is also likely to be
inconsistent with Article 2.2 insofar as the DOC does not access the relative effect of the PMS
on ‘proper comparison’ between domestic and export prices. However, it should be noted that
WTO rulings also provided flexibility to the investigating authority in determining what circum-
stances constitute a ‘particular market situation’.

Another issue is whether the DOC’s determination to make an upward adjustment to respon-
dents’ reported cost is inconsistent with Article 2.2.1.1 of the ADA. The first sentence of Article
2.2.1.1 requires an investigating authority to calculate production costs ‘normally’ based on the
records of the investigated exporters/producers if two conditions are met. These conditions are
(1) that costs are recorded in accordance with the generally accepted accounting principles,
and (2) that the records ‘reasonably reflect’ the costs associated with production and sale of
the product under consideration. EU - Anti-Dumping Measures on Biodiesel from Argentina
(EU - Biodiesel (Argentina)) elucidates what the term ‘reasonably reflect’ in the second condition
means and whether any other alternative to the exporter’s record can be used to determine pro-
duction costs even where both conditions are fulfilled.

The Appellate Body interpreted the second condition in the first sentence of Article 2.2.1.1 as
‘whether the records kept by the exporter or producer suitably and sufficiently correspond to or
reproduce those costs incurred by the investigated exporter or producer that have a genuine

**Panel Report, Australia - Anti-Dumping Measures on A4 Copy Paper, WT/DS529/R, adopted 27 January 2020, para.
7.22.

*IThe situations especially concerned one that affects distortion of input costs, affects both prices of domestic and export
sales, or is affected by government actions. See WTO Panel Report, Australia - Anti-Dumping Measures on A4 Copy Paper,
paras. 7.24-7.57.

*panel Report, Australia - Anti-Dumping Measures on A4 Copy Paper, para. 7.27.

2

Ibid.
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relationship with the production and sale of the specific product under consideration’.** In other
words, the second condition requires the records to ‘reasonably reflect’ the costs, not the ‘reason-
ableness of the costs’.>” The Appellate Body also acknowledged situations in which the records do
not ‘reasonably reflect’ the costs associated with the production and sale of the product under
consideration. These situations include where costs are related to the production of the product
under consideration and of other products, or where transactions involving input costs are made
at arm’s length.*®

While the exporter’s records, as a rule, should be the preferred source for cost of production
data, the panel in EU - Biodiesel (Argentina) recognized a possible derogation that the term ‘nor-
mally’ implies under certain conditions.”” However, the panel and the Appellate Body in this case
refrained from expressing any views on what other circumstance may exist in order to not ‘nor-
mally’ base the calculation of costs on the record kept by the investigated exporter/producer.
Similarly, the panel in Australia - Anti-Dumping Measures on A4 Copy Paper also confirmed cer-
tain circumstances in which the authority may depart from the obligation to use the records kept
by the investigated exporter/producer even if such records satisfied the two conditions in the first
sentence of Article 2.1.1.1.>® The panel, however, abstained from defining ‘not normal’ circum-
stances that provide an investigating authority room to reject the exporter’s record.*

The DOC’s current practice of making an upward adjustment is likely to violate Article 2.1.1.1
because the previous rulings oblige the investigating authority to establish that the two conditions
in the first sentence of Article 2.1.1.1 are satisfied when disregarding the recorded costs on the
basis of the term ‘normally’. If the DOC fulfilled the obligations clarified by WTO jurisprudence,
the DOC may be free to make certain adjustments to the original production cost of the exporter,
given the flexibility that the term ‘normally’ suggests.

Section 504(d) of the TPEA provides that ‘if a particular market situation exists such that the
cost of materials and fabrication or other processing of any kind does not accurately reflect the
cost of production in the ordinary course of trade, the administering authority may use another
calculation methodology’. As prescribed in Article 2.2 of the ADA, the term ‘particular market
situation’ only serves as a basis for an investigating authority to rely on constructed normal
value when ‘a proper comparison’ is not permitted because of a particular market situation.
Although it seems hard to find that this provision violates the WTO obligation ‘as such’ given
its discretionary nature, a controversy may still arise in that the term ‘particular market situation’
pursuant to Section 504(d) of the TPEA may serve as a basis for an investigating authority to use
‘another calculation methodology’ instead of using ‘records kept by the exporter’ pursuant to
Article 2.2.1.1 of the ADA.

5. Conclusion

Steep increases in anti-dumping investigation numbers and anti-dumping duty rates in the late
2010s demonstrated the prevalence of US protectionism in international trade. Given that the
United States has imposed several trade-restrictive tools from Section 232 measures to Section
301 tariffs, anti-dumping measures against market economies are portrayed as relatively modest
restrictions. However, our findings show that discretionary practices in US anti-dumping inves-
tigations have evolved greatly over the past decade to increase dumping margins against market
economy exporters. Empirical evidence confirms the positive effect of ‘Facts Available’, ‘partial

**Appellate Body Report, European Union — Anti-Dumping Measures on Biodiesel from Argentina, WT/DS473/AB/R and
Add.1, adopted 26 October 2016, para.6.26.

Z1bid., para. 6.39.

2%Ibid., para. 6.33.

*’Panel Report, EU - Biodiesel (Argentina), para. 7.227.

*panel Report, Australia - Anti-Dumping Measures on A4 Copy Paper, para. 7.115.

*1bid., para. 7.116
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Adverse Facts Available’, and ‘Targeted Dumping’ in raising dumping margins for market econ-
omy exporters. Although such practices are associated with smaller dumping margins than the
overall dumping margins, they appear to inflate dumping margins for exporters of market econ-
omy countries after adjusting for the low trend of dumping margins. This inflation effect becomes
more significant after the legal amendment to the US anti-dumping law in 2015. Furthermore,
case studies document that discretionary practices, such as targeted dumping and particular mar-
ket situation, have not only increased dumping margins but have also led to positive dumping
determinations for market economy exporters who could otherwise have received a negative
determination without such practices.

We empirically find that ‘total Adverse Facts Available’ is the most influential variable in
inflating dumping margins for market and non-market economies. Importantly, we statistically
identified that the amendment to the US anti-dumping law in 2015 brought an apparent change
in the use of adverse facts available in a way that led to much higher dumping margins against
exporters. Although it seems partially true that the legal amendment in 2015 contributes to coun-
teracting the unfair trade practice of dumping, regardless of the status of the (non) market econ-
omy of the exporters, it is explicitly market economy exporters that have been affected by the
overall development of US anti-dumping practices in the past decade.

WTO case laws have arguably developed in such a way that they provide flexibility for
the investigating authority in tackling market distortions — whatever the source — within the
anti-dumping framework.” It remains to be seen the extent to which the WTO jurisprudence,
for example, on zeroing under the targeted dumping situation or on a particular market
situation — will evolve to give deference to the investigating authority’s own decision, or it will
evolve to provide room to rein in the discretionary practices that unduly contribute to
unnecessary non-tarift barriers.
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