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Introduction

Is consent necessary prior to the initiation of a specific clinical ethics consulta-
tion? This is not a question that has received much attention despite the fact that
the issue of consent is one of the earliest considerations associated with bio-
ethics.1 Perhaps this is because of how clinical ethics consultation, as a formida-
ble clinical practice, came into being. Specifically, although the place and time of
its conception is not readily identifiable, it is not unreasonable to say it was born
on March 31, 1976, when the New Jersey Supreme Court stated, in its Quinlan
decision, that consultation would be necessary with ‘‘the hospital ‘Ethics Com-
mittee’ or like body of the institution in which Karen is then hospitalized. [And i]f
that consultative body agrees that there is no reasonable possibility of Karen’s
ever emerging from her present comatose condition [then her] life-support sys-
tem may be withdrawn.’’2

With these words, the Quinlan Opinion placed ethics committees squarely
within the nexus of decisionmaking, alongside the physician, family, and guardian,
as consulting bodies empowered to render judgments about prognosis (as opined
in the Quinlan decision) or to substitute their own judgments for that of in-
competent patients (as some came to understand the Quinlan Opinion).3 Whether
these are correct interpretations of the role of clinical ethics consultation, or even
the Quinlan Opinion, has been—and likely will continue to be—areas for ongoing
debate. No longer, however, would ethics committees be as they had typically
been understood up till then, that is, purely advisory.4 More importantly, given
the attention directed toward the Quinlan case at the time, in its aftermath, the
issue of the legitimacy of ethics committees’ ‘‘clinical’’ role drew the spotlight;5

any concern for consent that may have been raised was thus easily over-
shadowed.

Although there was much discussion of the legitimate clinical role of ‘‘ethics
consultation’’ in the years after Quinlan, in terms of actual practice, ethics con-
sultation remained a fairly novel idea.6 Matters changed when the Joint Com-
mission on Accreditation of Healthcare Organizations (JCAHO) required all
healthcare institutions to develop an ‘‘ethics mechanism’’ by which to address
clinical ethical issues.7 Along with the need to satisfy the JCAHO requirement,
the early 1990s saw the emergence of vigorous and contentious debates regarding
who ought to be allowed to perform clinical ethics consultations,8 by what
methods and formats it should be performed9 and then evaluated,10 and what
constitutes the legitimate ends of clinical ethics.11 In this environment, too, the
issue of consent generated little interest.12 It was not the case, however, that
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no one raised the question about consent; a few articles did appear in the late
1980s and early 1990s addressing this question. But in these very few instances,
there was virtually no debate, no disagreement, regarding the answer to the question.
Rather, all agreed: When it comes to ethics consultation, consent from patients
(or their representatives) is required.13

Moreover, all seemingly shared a key presumption. Specifically, the arguments
found in these few discussions favoring that consent be obtained from patients or
their families prior to the initiation of ethics consultation presume that patients
have a privileged position in terms of framing what is taken to be ethically
significant within these clinical contexts. In other words, being a patient, as op-
posed to the actual moral experience of whomever is the patient—let alone the
moral experience of others involved in that patient’s care—is taken as most
significant in terms of appreciating the ethical dimensions of the specific clinical
situation (this is why, after all, patients’ consent was to be obtained prior to ad-
dressing the ethical issues via ethics consultation). This is, however, a deeply
problematic presumption. In fact, there are two areas of difficulty raised.

First, a concern for ethics consultation that ignores the actual moral dynamics
of the specific clinical setting in which the ethics consultation occurs raises se-
rious questions about the legitimacy of ethics consultation as a clinical practice.14

Second, ignoring, or making of secondary importance, moral understanding and
experience of anyone other than the patient, even when those others are directly
involved in the care of the patient, can lead to misunderstanding—if not outright
missing—the ethical issues prompting the request for ethics consultation in the
first place. The aim of what follows is to highlight this latter point and, in so
doing, to suggest that the appropriateness of seeking consent in relation to
clinical ethics consultation must be based in what is at stake and for whom in the
actual practice of ethics consultation.

Focusing on the Problem: Consent, Vulnerability, Role, Experience

To gain perspective on the dimensions of the problem at hand, brief mention
must be made of the discussions associated with the historic development of the
concept of ‘‘informed consent’’ as a bioethical concern and, more specifically, the
initial motivations that helped shift the concept of ‘‘informed consent’’ from its
original legal context of the 1950s to a core matter for the emerging bioethics field
of the mid- to late 1960s. As Faden and Beauchamp15 have shown, the impetus
for the emerging field of bioethics to embrace this relatively new legal concept
was due to a series of interrelated phenomena. These included several well-
reported public and professional revelations about clinical research, a variety of
responses by governmental and professional organizations to those revelations,
and the emergence of the patients’ rights movement.16 Taken together, these
highlighted and brought to the fore an important point about the status of being
a research subject or a patient, namely, for all their attendant differences, to be in
either role is to be particularly vulnerable and thus greatly susceptible to exploi-
tation. Preventing exploitation, by limiting vulnerability, is squarely an ethical
matter and thus worthy of special attention.

The vulnerability of patients is an extremely complex phenomenon. First, in
the most immediate sense, patients are vulnerable because illness or injury
disrupts the status quo of their lives, including that which is typically the most
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taken for granted, that is, their bodies.17 Less immediately but equally powerfully,
patients are vulnerable to the physicians, nurses, and other healthcare providers
whom they seek for help and with whom they then interact, because these
healthcare providers, in virtue of their roles, knowledge, expertise, and disci-
pline, have a socially sanctioned power over patients. Moreover, given the
institutional nature of healthcare delivery, such providers are needed by those in
need of healthcare.18 In a related way, patients are also vulnerable to the
institutions themselves in which they must seek healthcare as well as to the
financial mechanisms by which healthcare services will be paid for and, further,
the social and cultural influences that shape how they will (or will not) be
reintegrated into health and into their communities. To become a patient is thus
to become vulnerable in a complex variety of ways.19

Acknowledgment of patient vulnerability historically provided an unexamined
foundation for those few attempts to argue that consent must be obtained from
patients or their surrogates prior to the commencement of ethics consultation.
More specifically, it was argued that engaging in ethics consultation without
consent exposed patients to information disclosure that increases their vulner-
ability.20 It was also argued that failure to obtain consent runs counter to
fundamental due process requirements; more specifically, to engage in clinical
ethics consultation without patients’ consent mutes, if not outright negates,
patients’ voices and thereby ignores the importance of including patients in
decisionmaking about their own care.21

For present purposes, there is no need to assess whether these two rationales
have merit.22 Rather, the appeal to patient vulnerability that forms the crucial
basis for requiring patient consent to ethics consultation implies that, whatever
else is ethically at stake in a clinical circumstance such that ethics consultation
may be warranted, the patient’s stake, as epitomized by the patient’s vulnera-
bility, is of primary importance. This is why, as already mentioned, the patient’s
consent is necessary—as opposed to obtaining consent from any other of the
various individuals with whom ethics consultants may interact.

There can be little disagreement that, as a conceptual starting point, patient
vulnerability is an ethically significant dimension of the clinical context. How-
ever, clinical contexts are inherently complex environments that need to be
unpacked in an ethically nuanced fashion. Some of the factors contributing to this
complexity concern the nature of illness and injury itself.23 Some concern the
ways in which medicine, nursing, and the other disciplines associated with
patient care not only function in practice, but also how they are conceptually
understood by their practitioners.24 An additional factor is that patient care
almost always occurs within the context of complex and dynamic human
relationships.25 Each of these factors reflects diverse ethical perspectives and
considerations such that all clinical contexts are inherently ethically rich.

Within this rich and dynamic clinical context, any number of considerations
may turn out to be at the crux of ethical concern. For instance, ‘‘what matters
ethically’’ within a specific clinical circumstance may be reflective of social,
political, or cultural assumptions that underlie the relational dynamics of those
involved in that circumstance.26 This can hold for the relationships between
medical and nursing staff, among members of either staff, as well as between and
among others independent of the patient as much as between healthcare provider
and patient (the usual locus of attention).27 More significantly, such ethical
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concerns may reflect and highlight a different set of vulnerabilities from those of
the patient all together. These vulnerabilities are associated with the practices
and role of being a nurse, a physician, or some other healthcare provider who takes
care of patients.28 And what is at stake in those vulnerabilities may practically
have little to do with, and impose little effect upon, a given patient’s vulnerability.

For instance, whether prompted by a nonconsequential error in judgment or
skill,29 the stress of having too many patients to care for in the time allotted,30 or
the emotionality of taking care of critically ill people,31 physicians may begin to
doubt their skills or question their worthiness to be in a position of offering help
in the first place. Having such doubt and engaging in such questioning, however,
are not often taken as appropriate activities in which physicians are to engage,32

which can further fuel a sense of what in the nursing literature has been rec-
ognized as an endemic feature to nursing practice: ‘‘moral distress.’’33 The stakes
raised by the experience of this kind of distress, however, go beyond consid-
erations associated with the practical dimensions of providing care for specific
patients.

In the experience of such moral distress, not only are matters fundamental to
what it means to act in the role of ‘‘physician’’ or ‘‘nurse’’ raised for the individuals
acting in those roles, but the daily encounters with the frailties and limitations of
human bodies also bring to the fore more elemental considerations associated with
what it is to be human itself.34 Accordingly, the injured or ill bodies toward which
these healthcare providers routinely direct their actions also make available for
their attention concerns about power and powerlessness, individuality and
dependence, integrity and dissolution, and other matters of human existential
meaning (even if not explicitly acknowledged); and these features have even less
traction within professional discourse.35 At stake for the healthcare provider while
in the midst of a clinical encounter with a patient, therefore, are considerations
both practical (e.g., ‘‘What action should be taken to help this patient?’’) and
profound (e.g., ‘‘What does it mean, and who am I, to provide such help?’’) It is
especially the latter of these that highlights the point that what is at stake in
healthcare providers’ vulnerabilities may differ substantially from that of patients’
and may, moreover, have little immediate applicability to the vulnerability of
a given patient. ‘‘Vulnerability,’’ then, as relevant to clinical ethics practice, should
not be framed merely by considerations associated with being a ‘‘patient.’’ This is
in keeping with paying attention to what is actually occurring within specific
clinical circumstances—a crucial hallmark of clinical ethics work—as opposed to
taking for granted the meanings and values presumed to be typically involved.36 If
vulnerability is to be addressed by a clinical ethics consultant, it must be addressed
as it is uniquely presented, and the consultant must be ready and able to respond
accordingly.

The Problem of Role and Prioritization Clarified

Congruent with the complexity and specificity associated with any particular
clinical situation, there are many ways to characterize that situation. One manner
is in terms of the various roles individuals occupy therein: ‘‘patient,’’ ‘‘physician,’’
‘‘family member,’’ ‘‘nurse,’’ and so on, including ‘‘ethics consultant.’’37 All such
roles serve as the gateway through which every individual involved in a specific
patient care situation comes to be part of that situation. The role that each occupies
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shapes how choices, decisions, experiences, and other forms of engagement and
interaction within that circumstance are understood and valued.38

At the same time, in a specific clinical circumstance, whatever prompts a
request for ethics consultation is not fully contained or defined by the particular
healthcare role of the individual who makes the request. This point may be seen
even when no details about the specific clinical circumstance are provided. For
instance, consider a situation in which an attending physician requests ethics
consultation in relation to one of her hospitalized patients. Without knowing any
of the details regarding the patient care situation associated with this request, or
without knowing any details about this physician, including why she’s making
this request, at least this much is clear: It is at least partially due to this phy-
sician’s being ‘‘the physician’’ for this patient that she faces the concerns she
does. That being said, it is also very easy to imagine that, had some other
physician been ‘‘the physician’’ for this patient, this second physician might not
have had the concerns of the requesting physician. The reason is that a physician
who requests ethics consultation is not acting merely as a physician. The physician
is also acting as one who has a defined institutional position with a unique
relationship to existing community standards (or biases) associated with health-
care practices, the meanings of illness, economic and cultural forces, and so on.39

In addition, there are the other ‘‘personal’’ facets of this physician’s identity such
as religious beliefs, emotional disposition, and so forth that influence the decision
to request an ethical consultation.

Stated slightly differently, ‘‘what matters’’ for any given individual within
a specific clinical circumstance is not wholly determined by the particular role
that an individual occupies within that circumstance, even if that role serves to
bring ‘‘what matters’’ to that individual’s attention or to the attention of others
participating in other roles within that circumstance. Instead, ‘‘what matters’’
reflects a combination of considerations and values associated more fully with
who that individual is in the midst of occupying that role—which includes
considerations and values associated with the role, but not only so.

This becomes more readily apparent when details are provided to the above
one-sentence example of an attending physician requesting ethics consultation in
relation to one of her patients. Consider, for instance, this much more fleshed-out
rendering of the example:40

A cardiologist is the attending physician for an elderly gentleman for
whom she has provided care for well over a decade and who has now
been in the hospital for several weeks. This hospitalization is the fifth in
the past 18 months, his cardiac disease (and the various comorbidities)
having progressively gotten worse. During these past months, the
cardiologist has spoken with this gentleman on several occasions
regarding his preferences should he find himself in a situation where
the prognosis was bleak. In each conversation, he had been fairly clear
that he did not want to end up long term in a nursing home, debilitated
and unable to care for himself.

Several weeks into this current hospitalization, this gentleman has
suffered a series of significant setbacks, including pulmonary failure
requiring mechanical ventilation, acute renal failure, which was being
managed by medication (the cardiologist had already decided she would
not initiate dialysis), a variety of infections, and a prolonged altered
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mental status (complications of being in the ICU). The patient’s family had
come into town (his son and daughter both live out of state, and both have
come, along with their respective spouses), and the cardiologist has had
several long talks with them about the likely course, including the signs
that things were improving, signs that things were worsening, and what
she and the patient had discussed over the year concerning his prefer-
ences. His children, too, had discussed with him these matters (starting
several years prior after their mother, the patient’s wife, died) and
reported to the cardiologist that he did not want to end up debilitated
and in a nursing home.

It is now clear to this patient’s family that their father is undergoing the
very kind of interventions that he would not want, that he was not improving,
and that any possibility of improvement would require continuing the
interventions even longer as well as moving him to a nursing facility.
Accordingly, they have requested that his life support be withdrawn and
that he be allowed to die. At that point, the cardiologist requested ethics
consultation.

Her request, however, was not for the sake of reviewing the situation
in order to make sure that the family’s request is consistent, or at least
compatible, with this gentleman’s long-held values and preferences, for
she knows they are. Neither is she in need of advice regarding the
hospital’s policy on DNR orders or terminal weans or clarification
regarding standards of practice or established norms for end-of-life care.
Rather, as she stated as part of her request, she is looking for assistance
in talking through her own experience of managing this gentleman’s
care and whether now is the ‘‘right’’ time to stop. Indeed, she is torn
between her patient’s stated preferences and her own uncertainty about
whether, if she could get him through this current hospitalization, he
would, indeed, be as debilitated as the family and patient fear.

This cardiologist’s request for ethics consultation thus presents (at
least) two parallel, and intertwined, concerns: to help identify and
clarify the relevant ethical values and goals with which she now finds
herself confronted and to help ensure for herself that her judgment is
ethically reasonable.

This more fully articulated example of a request for ethics consultation reveals
several important points. First, although there may be elements such as pro-
fessional standards, practice guidelines, institutional policies, and other matters
explicitly and directly linked to her acting within the role of ‘‘physician,’’ these
are only relevant for her, in that moment, because it is she, who occupies the role
‘‘physician’’ for this patient, who must act. Thus, besides role-based consider-
ations, there are a whole host of deeper existential and personal concerns.

Second, although it is conceptually possible to distinguish what is at stake for
a particular individual in a specific clinical circumstance and what is at stake for
that individual in the particular role that individual occupies within the cir-
cumstance, such a distinction often does not reflect what is experienced by that
individual while in the midst of that actual clinical situation and acting within
that particular role. The cardiologist in the example may or may not delineate
aspects of her concerns as ‘‘physician-based’’ and ‘‘personal-based’’ when she
finds herself challenged in such a way that her response is to request an ethics
consultation. Given this possibility, when the request is received, how should the
ethics consultant respond to this cardiologist and to whom should the response be
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directed: the individual as if divorced from her role of physician, the individual
as if intimately coupled to that role, or the role as if independent of the individual
who fulfills it in this particular circumstance?

And what of the patient’s son and daughter, their spouses, the many nurses
who have been caring for this gentleman over many weeks of his hospitalization,
or the other care providers, family members, friends, and others who may be
participating in, and have influence over, the decisionmaking for this patient—
and thus may have a stake in what is decided? These individuals simultaneously
occupy multiple roles, that is, some wholly based in the healthcare context, such
as ‘‘nurse,’’ ‘‘consulting physician,’’ ‘‘respiratory therapist,’’ and others based in
the broader sociocultural sphere such as ‘‘daughter,’’ ‘‘daughter-in-law,’’ ‘‘best
friend,’’ and so forth.41 With what focus, then, should any of them be addressed,
especially if the request for ethics consultation originated with one of them?

Asserting that consent must be obtained first from a patient (or the patient’s
legal representative) before ethics consultation may proceed presumes an answer
to these questions, namely, that it is role that matters most. But not just any role,
for priority is given to the specific role of ‘‘patient.’’ And this is so by definition,
which is to say, without regard to what the requester may be experiencing as
morally at stake, such that he or she believes ethics consultation is warranted—
and hence independent of what may be discoverable by first directing attention
toward what is going on with the requester. When put this way, and keeping in
mind that any of the individuals involved in a patient’s care—in addition to the
patient—may be experiencing doubts, questions, and concerns rooted in deeper
worries about their own basic commitments, beliefs, and values, it is difficult to
imagine what might legitimate granting the patient the power to decide, whether
or not those worries are addressed—especially when the requester is asking for
them to be. Indeed, to argue that patients (or their representatives) must give
initial consent before ethics consultation commences raises serious questions
regarding the meaning of responsibility in ethics consultation—a topic that, like
consent, has received scant attention within the clinical ethics literature—as such
a position seems to show little concern for what is actually going on in the situation.

Responsibility, Vulnerability, and Consent

To pay attention to what is going on in a specific clinical ethics consultation,
differences between the function that ethics consultation fulfills within an in-
stitution and the implications of the specific activities of ethics consultants must
be recognized as well as the fact that these differences raise crucial questions
about responsibility in ethics consultation.42 Whatever else may be said about
these differences, this much is at least clear: Ethics consultation and the prac-
titioners who pursue it serve as a focal point for talking about ‘‘clinical’’ matters,
that is, matters arising within and as a result of clinical interactions, in a manner
not typical of such clinical interactions. Moreover, such conversations occur with
and among people who are, for the most part, strangers to one another.43

Coupled with the inherent uncertainties found within clinical contexts, the
‘‘moral space’’44 constructed by the ethics consultation process is fraught with
risk. By design, it represents a potential for individuals to explicitly and directly
encounter issues and concerns that may be transformative insofar as deeply held
values, commitments, and convictions become raised for inspection.45 In other
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words, the possibility for creating or exacerbating vulnerability is as much endemic
to clinical ethics consultation as is the possibility for ameliorating or alleviating
vulnerability. Whether either potential is realized, of course, will at least depend
on what, in fact, is going on in the specific situation for which ethics consultation
has been requested. In this light, ethics consultation might be said to function at
the intersection and overlap of various personally, professionally, and institu-
tionally mitigated articulations of values, commitments, and beliefs in which
vulnerability, as associated with illness, decisionmaking, curative efforts, and
care, may itself also come to be articulated—via the actions in which participants
in that situation engage, if not via the outright words they speak. To be re-
sponsible in clinical ethics practice, then, is to be, at the minimum, ready and able
to be responsive to such articulations.46

When the physicians, nurses, and other healthcare providers with whom ethics
consultants regularly interact become vulnerable within a specific clinical cir-
cumstance, the risk associated with such matters may be lessened by the fact that,
as colleagues within the institution, ethics consultants and those others are likely
to have opportunities for ongoing interaction beyond the moments defining the
specific ethics consultation. Following up with ‘‘colleagues,’’ in other words,
beyond the typically understood ‘‘end’’ of a specific consultation, may help
ensure that vulnerabilities that are possibly uncovered or encountered within the
consultation process are adequately addressed, or at least identified, so that the
possibility for limiting potential harms of the ethics consultation itself may be
addressed. The same, however, cannot be said for patients, their families, and
others within a patient’s circle of intimates. Unlike those who occupy roles
primarily linked to the institution, these other individuals enter and then exit the
confines of the institution. Once outside of the institutional bounds, not only may
there be little practical possibility for following up and checking to see if the
undergoing of the ethics consultation process has unleashed or provoked further
moral entanglements, but there may be little warrant for doing so: In short,
responsibility and privilege within the frame of ethics consultation is bound by
the confines of the institution within which such ethics consultation functions.

But even when patients and their families are within the confines of the institution,
the ethics consultant’s responsibility to them is not the same as that to colleagues.
Patients and families do not ‘‘belong to’’ the institution as do the physicians, nurses,
and so on who care for them. Moreover, most patients and their families have little
familiarity with the clinical processes and personnel of ethics consultation.47 Indeed,
despite Joint Commission requirements that they be informed of their rights to
access ethics consultation mechanisms, there is evidence that most hospital ethics
mechanisms are infrequently utilized.48 This further highlights that patients and
their families are likely to have significantly different understandings of the func-
tion of ethics consultation—and may well be more likely to misinterpret the ac-
tivities of ethics consultants than the ethics consultant’s colleagues—because of its
unfamiliarity. As such, it may well be that—akin to the conclusions in those few
articles addressing the need for patient consent in the context of ethics consulta-
tion—the participation of patients and families in ethics consultation might
exacerbate vulnerability. This is so because the disruptions brought on by illness
or injury potentially give way to challenges of confronting deeply held values,
commitments, and beliefs due to a process—ethics consultation—of which patients
and families likely know little. Accordingly, those who provide ethics consultation

Is Consent Necessary for Ethics Consultation?

391

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

09
63

18
01

09
09

05
86

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0963180109090586


must be attentive to the possible appearance of such vulnerability, and, in some
cases, it may be warranted to allow patients and their loved ones to have pause, that
is, to temporarily ‘‘opt out’’ of conversations and decisionmaking in the effort to
minimize, or at least not exacerbate, their vulnerability.

In some circumstances, however, there may be warrant for more than merely
allowing patients and their families to opt out temporarily, and instead for fully
determining whether or not they wish to participate in ethics consultation. Such
circumstances are those in which their potential participation bears only the
potential for risk for them. For instance, consider once again the brief scenario
mentioned above, in which the cardiologist requests ethics consultation in order
to help her identify and clarify the relevant ethical values and goals that may help
ensure that her judgment is ethically reasonable. In this circumstance, the patient
has long been on record as stating his preferences should he find himself in the
kind of medical condition he is currently in, and his children are not only familiar
with these wishes, but agree and support them.

Without going into any more detail about the situation and the challenges this
cardiologist believes herself to be facing, the pertinent question is this: Should
this family have a choice about whether to participate in any of the discussions
that may unfold as the ethics consultant sets out to find a way to help this
cardiologist? The aim of the consultation is to help this physician. It may well be
that she would like to have this patient’s children meet with her and again talk
through their father’s beliefs about end-of-life care and the decision he has made
for himself. But for whose sake would such a conversation be held? It is not the
children’s; it is the physician’s. Moreover, it is easy enough to imagine that the
family, even as they accept their father’s wishes and pledge to support them, are
facing for themselves deeper and unsettling questions about how to understand
this moment in their family’s life. In such a circumstance, offering them the
choice to participate in further conversations regarding their father and his
decisionmaking process, why he made those decisions, what he himself believed
to be at stake, and so on is clearly justified. But so too is their turning down the
offer, especially if to delve further into those issues holds out for them, from
within their own perspective, little prospect but that of exacerbated grief. To force
them to participate, and thus to deny them the opportunity to refuse, cannot be
justified because engaging in such discussion is not for the sake of changing the
decision or clarifying it or even helping them. Rather, as stated above, the concern
is explicitly and directly about the physician’s own understanding.

Here, then, is at least one kind of situation in which it not only makes sense to
allow patients and families to decide whether to participate in the process of
ethics consultation, but which further highlights that, even if they refuse, it makes
little sense to deny others involved in the circumstance—for example, healthcare
staff—the opportunity to engage in the process. There may be others as well,
which is why paying close attention to the actual details of the specific circumstance
in which ethics consultation is requested—including the reason for the request
itself—is crucial for ethics consultation practice. More important, though, is the fact
that, whether patients or their loved ones are granted a pause and momentary
remove from the consultative process or they explicitly choose not to participate at
all, the consultation must still be able to continue with all those others involved in
that circumstance for whom ethics consultation holds out the prospect of being
of help. For whatever else ethics consultants are responsible, then, they must be
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attentive to the potential vulnerabilities fostered by their own practices in order to
most reasonably ensure that those others with whom they interact are not left worse
off as a result of participating in ethics consultation.

Conclusion

In many ways, the notion that any one individual involved in a patient’s situation
may be given the ability to deny another to seek assistance to address that other’s
own ethical concerns flies in the face of now 30-plus years of recognition that
clinical ethical matters are not the sole domain of any one group. Indeed, allowing
role or professional discipline to subjugate the moral experience of others, who are
acting within the legitimate bounds of their own roles, only serves to exacerbate
already present vulnerabilities inherent to clinical contexts generally. Obtaining
consent from patients or families for ethics consultation may at times make sense,
for instance, when the risks associated with ethics consultation are clearly borne by
them but without likely benefit. More important, however, is to recognize that at the
beginning of a specific consultation, when there is still much to discover about what
is going on in the circumstance that necessitated the request of the consultation in
the first place, to require such consent is not warranted. This is especially so when
the issue at hand involves ethical considerations highlighting the vulnerabilities of
healthcare providers, and it may be the moral reassurance of these providers that is
being sought in the consultation.

Over the past 25 years, many models and methodologies for the clinical prac-
tice of ethics consultation have been proposed. Despite many differences among
these, all share an acknowledgment of the need to be attentive to what is actually
going on within the clinical circumstance for which ethics consultation has been
requested. Accordingly, having appreciation of the various roles individuals
occupy in such circumstances, and the various embedded values linked to them,
is one important practical dimension of ‘‘doing’’ clinical ethics. Another is
recognizing that associated with these many roles are any number of vulner-
abilities, some reflective of the roles per se, others more highly associated with
the specific circumstance in which those occupying those roles now interact. As
such, what any individual experiences in the midst of that specific circumstance
may set up possibilities for encountering deeply held ethical commitments,
convictions, beliefs, values, and so on, which may further exacerbate vulnerability.
In this sense, all requests for ethics consultation might be thought of as originating
in some sort of moral distress, as Dudzinski has put forth.49 At the very be-
ginning of an ethics consultation, when a request has been received and action is
called for, and when the question of consent might have some practical force,
however, the details about all of these considerations are, at best, speculative.

The question of consent in the context of clinical ethics consultation, like the
practice of clinical ethics consultation itself, must therefore be approached with
full attentiveness to the actual and ongoing complexities of the specific circum-
stances in which such consultation is practiced. To do anything less is to misun-
derstand the import of clinical in ‘‘clinical ethics.’’ Although the answer to the
question, then, of whether or not consent must be sought prior to initiation of
clinical ethics consultation is clearly ‘‘no,’’ the answer to the question of whether
consent will be needed in what subsequently unfolds is a resounding, ‘‘maybe,
maybe not.’’
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