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A Reply to Spital’s Concerns

MARY SIMMERLING and JOEL FRADER

In his response to our treatment of the
medical excuse, Spital claims that we
offer a flawed analysis of the practice
of offering excuses to potential living
organ donors.! Spital’s criticisms help
sharpen our position and more clearly
lay out the issues. In what follows, we
address each of his concerns and re-
plies and clarify our earlier analysis.
First, Spital correctly notes that we
provided no reference for our claim
that some transplant centers construct
medical excuses and provide them di-
rectly to donor candidates without the
candidate’s knowledge.? We made the
statement based on the personal expe-
riences of several transplant physi-
cians at different transplant centers;
we found the claims to be credible
and chose not to cite the sources in
order to protect confidentiality.
Second, Spital disputes on concep-
tual grounds our analogy to the prac-
tice of concealing a fatal prognosis. Spital
claims that we imply that the use of the
medical excuse engenders false hope.?
We imply no such thing. Rather, the anal-
ogy highlights the fact that even the best
intentioned physicians can make incor-
rect or inappropriate assumptions about
what constitutes the best interests of
their patients. Because no empirical evi-
dence supports or contradicts claims
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about whether using the medical ex-
cuse fosters the short- or long-term ben-
efits or harms commonly attributed to
it—particularly the protection or “shield-
ing” of patients—we used the analogy
in part to draw attention to the fact that
common beliefs about the medical ex-
cuse may well be false and to highlight
the need for empirical research in this
area.

Third, Spital claims that there is no
evidence that widespread dissemina-
tion of information about the use of
deception via the medical excuse would
damage trust in the medical profes-
sion.* Spital postulates that the public
would understand and forgive physi-
cians’ use of the medical excuse if
they understood its true purpose.® In
support, Spital relies on two dubious
premises: (1) that the donor and recip-
ient evaluation and care teams main-
tain sufficient separation to ensure
confidentiality and (2) that there is a
substantive distinction between decep-
tion and lying. In the experience of
one of the authors (J.F.) who has
worked at and with a number of trans-
plant centers, this separation is an ideal
not often achieved in practice, partic-
ularly when the donor and recipient
candidates are familial relations. Spi-
tal cites Beauchamp and Childress’s
distinction between deception and lying
in support of his own claim that they
are distinct morally.® However, nei-
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ther he nor his source provide justifi-
cation for this distinction. We find it
difficult to imagine the grounds on
which the distinction would rest, given
that both deception and lying share
the essential quality of representing as
true what is in fact false. Spital argues
that donor candidates, not physicians,
engage in the lie of the excuse; the
donor teams merely “help the candi-
date to deceive.”” Lying to patients is
an abuse of their trust, as Jackson has
claimed; “helping” one patient to lie
to another amounts to assisting in that
abuse.® Public trust in the profession
might well suffer as a result of such a
practice becoming common knowledge.

Fourth, Spital objects to the analogy
to working with teenagers with an
unintended pregnancy.” We did not
suggest that the cases are the same.
Rather, we argued that there may be
something to be learned from the anal-
ogy because of contextual similarities.
We agree with Spital that we simply
speculated about the benefits of facil-
itating difficult discussions within fam-
ilies. Again, this suggests the need for
research into this area.

Fifth, Spital rejects our view that med-
ical excuses serve to reinforce presumed
obligations and thus justify eliminat-
ing medical excuses.'” We do not make
such a sweeping claim. Rather, we
sought to sensitize the reader to the idea
that routine use of medical excuses may
exacerbate, rather than mitigate, the ex-
tent to which donor candidates may feel
a duty to donate; that is, medical ex-
cuses may have an effect opposite the
one intended.

Sixth, Spital asserts that the donor
candidate and not the transplant team
should decide whether the risk of non-
medical harm is worth the benefit of
bowing out gracefully." In the context
of research—including nonmedical
research—regulatory safeguards limit
an individual’s ability to decide for

him- or herself the amount of risk he
or she wants to assume, even where
the potential subject thinks he or she
will benefit from assuming those risks.'?

Also, Spital claims puzzlement by
our recommendation that transplant
teams may say upfront that they re-
serve the right to refuse any candidate
without a detailed explanation as to
why. In contrast, he asserts that “re-
jected candidates are entitled to an
honest and complete explanation for
refusal.” > We are puzzled that Spital
does not extend this same right to an
honest explanation for refusal to re-
cipient candidates. Moreover, we con-
tend that telling people upfront that
they may not receive a detailed expla-
nation as to why they may not donate
is more respectful of them than is
assisting and being complicit in their
deception.

Finally, Spital claims that excuses
foisted upon donor candidates without
their request or knowledge are unaccept-
able because physicians “should be com-
pletely honest with all their patients,
including donor candidates.”'* We
agree. We believe that this obligation to
be honest extends to potential recipi-
ents. The use of the medical excuse un-
dermines this injunction. We have work
to do to establish the conditions under
which we might justify using medical
excuses or other deceptive practices.
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