Leiden Journal of International Law, 22 (2009), pp. 5178
© Foundation of the Leiden Journal of International Law  Printed in the United Kingdom  doi:10.1017/S0922156508005633

International Law and the Objectivity of
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Abstract

The familiar critical claim that propositions of international law cannot be both objective
and normative casts a long shadow over international legal theory. The claim relies on the
conjunction of two ideas: first, that the truth-conditions of any proposition of international
law will include some element of evaluative judgement (about the right or the good) that gives
the proposition its normative character, and, second, that evaluative judgements cannot be
objectively true or false. International lawyers have two main strategies for defending their
discipline against this sceptical challenge. A more modest strategy would accept that legal
objectivity and normativity are incompatible and attempt to sidestep the sceptical critique by
abandoning the claim to normativity. A second and more ambitious strategy would resist the
sceptical challenge by disputing the plausibility of its attack on the objectivity of evaluative
judgements. This strategy would rely on the claim that objectivity and normativity are not
mutually incompatible and that the aim of producing an account of international law that
displays both features is realistic. My aim in this paper is to show that there exists at least
one version of this second strategy that can succeed against the sceptical challenge. I argue
that scepticism about values is incoherent and, therefore, that the opposition between the
objectivity and the normativity of international law is illusory. Setting such scepticism aside
will allow international lawyers to concentrate fully on the substantive normative questions
that drive theories of international law and on the values that provide the best account of its
content.
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Martii Koskenniemi has been the most influential exponent of the view that propos-
itions of international law cannot be both objective and normative. He has famously
argued that the quest for legal objectivity saddles international lawyers with the
following insoluble dilemma:

Organizing society through legal rules is premised on the assumption that these rules
are objective in some sense that political ideas, views or preferences are not. To show
that international law is objective — that is, independent from international politics —
the legal mind fights a battle on two fronts. On the one hand, it aims to ensure the

*

Lecturer, Brunel Law School. I am grateful to Malgosia Fitzmaurice, Stuart Lakin, George Letsas, Susan Marks,
Maurice Mendelson, and two anonymous referees for their comments on earlier drafts. I have also benefited
enormously from discussions with Matthew Kramer and Nicos Stavropoulos.

https://doi.org/10.1017/50922156508005633 Published online by Cambridge University Press


https://doi.org/10.1017/S0922156508005633

52 EMMANUEL VOYIAKIS

concretenessof the law by distancingit from theories of naturaljustice. On the other hand,
itaimsto guarantee the normativity of the law by creating distance betweenitand actual
state behaviour, will, or interest. Law enjoys independence from politics only if both of
these conditions are simultaneously present. The requirement of concreteness results
from the liberal principle of the subjectivity of value. To avoid political subjectivism
and illegitimate constraint, we must base law on something concrete — on the actual
(verifiable) behaviour, will and interest of the members of society-states . . . According
to the requirement of normativity, law should be applied regardless of the political
preferences of legal subjects.. . .

This argumentative structure, however, which forces jurists to prove that their
law is valid because concrete and normative in the above sense, both creates and
destroys itself. For it is impossible to prove that a rule, principle or doctrine (in short,
an argument) is both concrete and normative simultaneously. The two requirements
cancel each other. An argument about concreteness is an argument about the closeness
ofaparticular rule, principle or doctrine to state practice. But the closer to state practice
an argument is, the less normative and more political its seems . . . An argument about
normativity, on the other hand, isan argument which intends to demonstrate the rule’s
distance from state will and practice. The more normative a rule, the more political it
seems because the less it is possible to argue it by reference to social context. It seems
utopian and — like theories of natural justice — manipulable at will.*

The gist of Koskenniemi’s argument can be represented in two pairs of general
statements. The first pair reflects some of the most central aspirations of inter-
national law; the second pair reflects the reasons why these aspirations cannot be
fulfilled.

— Propositions of international law must be capable of being objectively true or
false.

— Theymust also be normative, stating what international agents ought to dorather
than merely describing what they do.

Koskenniemi then claims that these aspirations cannot be simultaneously fulfilled.
That is so because

— Propositions of international law derive their normative character from some
evaluative judgements (about the right or the good) as to why certain historical
facts ought to constrain the behaviour of international agents.

— Evaluative judgements are not capable of being objectively true or false.

In short, what prevents propositions of international law from being both ob-
jective and normative is the fact that these propositions feature an evaluative —and
therefore subjective —element. Suppose that I state two propositions, ‘Mary hit John’
and ‘what Mary did was morally wrong’. If the evaluative proposition expressed in
the second statement cannot have a truth-value (i.e. it cannot be true or false), their
conjunction in the statement ‘Mary hit John and what she did was morally wrong’

1 M. Koskenniemi, ‘The Politics of International Law’, (1990) 1 EJIL 4, at 7-8 (emphasis in original, notes
omitted). Note that Koskenniemi does not so much advocate value-subjectivism here, as he attributes that
claim to liberals. I address the difficulty created by this strategy at the text following note 21, infra.
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will also not admit of a truth-value.” Similarly, if value judgements cannot be true
or false, any theory that makes the determination of international law depend even
partly on value judgements will be unable to generate true or false statements about
its subject.3 This is not to say that such statements will be altogether useless, since
they may produce a helpful report of the speakers’ feelings or their interests.# But
that would be small consolation, since neither moral nor legal statements purport
to report feelings or interests. I am not saying ‘what Mary did made me feel angry’,
or ‘what Mary did made me feel sorry for John’. My statement purports to reveal
what is the case about Mary’s action — that is, that it is wrong — in just the same way
that statements of international law purport to convey what is the case about inter-
national law — for example, that it allows or prohibits certain conduct, rather than
the speaker’s interests or feelings about what the law should be. If the sceptics are
right, however, the ambition of everyday moral and legal propositions to state what
isthe case rather than what the speaker wants or feelsisincoherent and implausible.

Koskenniemi’s argument and the sceptical challenge it articulates are not spe-
cific to international law.> If values are subjective, then any theory of law, national
or international, that assigns values a central role will have to face the sceptical
challenge. There are, of course, some reasons to think that the sceptical challenge
may be all the more potent in the international case. It might, for example, be ar-
gued that evaluative debates in national communities are tempered by the fact of
a strong sense of shared history and common essential values, a sense that could
plausibly be said to be lacking — or to be much more diffuse — in the case of the
international community. I do not venture a thesis as to whether this argument is
correct. It is enough for my present purposes that the sceptical challenge confronts
all lawyers who are concerned with the objectivity of their domain, including inter-
national lawyers, whether or not that challenge might be especially threatening to
the domain of international law. So although I shall mainly conduct my discussion
with international law in mind, the thrust of my thesis will track the more global
theoretical ambitions of Koskenniemi’s argument on the point.

There are, I think, two plausible strategies for defending the objectivity of in-
ternational law against the sceptical challenge. The first strategy would begin by
accepting the main sceptical claim that any attempt to produce an account of inter-
national law that is both objective and normative is doomed to fail. It would then
make its way out of the sceptical challenge by abandoning or relaxing the claim
to normativity.® In practical terms, this strategy would favour a formalist approach
to international law, according to which propositions of international law may be

2 Ananalogy withtheideaofindeterminacy mightalso help tomakethe point:ifthe value of xisindeterminate,
the result of its addition to any determinate quantity (e.g. 3+x) will also be indeterminate.

3 Thisargumentisstated inits general philosophical form by John Mackie in ‘The Third Theory of Law’, (1977)
7 Philosophy & Public Affairs 3.

4 Suchan ‘emotivist’ or ‘projectivist’ view is famously defended by Simon Blackburn; see S. Blackburn, ‘Moral
Realism’, in J. Casey (ed.), Morality and Moral Reasoning (1971), at 1ot ff.

5  Koskenniemi notes the broader ambition of his thesis right at the start of From Apology to Utopia: ‘This is
not only a book in international law. It is also an exercise in social theory and in political philosophy.” M.
Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument (2005), at 1.

6  Or by resisting the claim that evaluative judgements figure in the best account of what makes a proposition
of law true or false. For such positivist accounts of international law see G. Schwarzenberger, The Inductive
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objectively valid or invalid depending on whether they can be properly inferred from
certain valid premises, but they do not generally create any moral rights and oblig-
ations for international agents.” The second strategy would confront the sceptical
claim directly. It would hold that objectivity and normativity are compatible and
that the ambition to produce an account of international law that displays both
features is not philosophically incoherent.

My aim in this paperis to show that there exists at least one version of this second
strategy that can succeed against the sceptical challenge.Ishall argue that scepticism
about the objectivity of evaluative judgements isincoherent and that the opposition
between the objectivity and the normativity of international law is illusory. My
argument will proceed in four stages. First, in order to provide some context and to
set some stakes for the ensuing discussion, I shall try to put the sceptical challenge
in the best light, to outline its main supporting intuitions (section 1) and to connect
the scepticism of international lawyers with deeper philosophical accounts of value-
scepticism (section 2).Ishall then distinguish between different kinds of scepticism
about values in order to focus attention on the particular kind of scepticism that
supports the claim that objectivity and normativity are incompatible (section 3)
and draw on resources from the philosophy of mind and language to show that
this kind of scepticism about values cannot be coherently formulated (section 4).
Finally, I shall take up the objection that, even if propositions of international law
can be both objective and normative, to talk of legal objectivity is pointless because
it can have no operational impact on our debates about the correct interpretation of
international law (section 5).

The article does not stake a position about whether the first strategy against the
sceptical challenge could possibly succeed — that is, whether there can be a plausible
theory of international law that makes no claim to normativity. The most I can
insist on in the present context is that insofar as value-scepticism is incoherent, it
furnishesno argument why those who care to defend the objectivity of international
law should necessarily be formalists in general or positivists in particular. If value-
scepticism cannot get off the ground, then —for all their other potential attractions —
formalism or positivism cannot be preferred over rival theories on the sole ground
that they defend the law’s objectivity against sceptical attacks. Equally, my article
doesnot provide any argument to show that theories of international law that assign
a central role to normative judgements (e.g. policy-oriented or natural-law theories)
are preferable. My aim is simply to show that such theories cannot be dismissed as

Approach to International Law (1976); P. Weil, “Towards Relative Normativity in International Law?’, (1983) 77
AJIL 413.

7 The claim that the fact that law requires X is not a sufficient reason to hold that one has a moral duty to do
X is central to the work of Herbert Hart, Joseph Raz, and Matthew Kramer; see H. L. A. Hart, The Concept of
Law (1994), ch. 9; J. Raz, Ethics in the Public Domain (1994), ch. 9, ‘Authority, Law and Morality’; M. Kramer, In
Defense of Legal Positivism (1999), ch. 7. The sharp distinction between legal validity and moral weight also
features prominently in the positivism of Hans Kelsen; see text accompanying note 17, infra.

8  Mark Greenberg has offered a powerful general case against this type of theory of law in M. Greenberg, ‘How
Facts Make Law’, (2004) 10 Legal Theory 157. Greenberg argues, first, that the determination of legal content
isrational and therefore normative in nature and, second, that moral facts are the most plausible candidates
as criteria for the rational determination of legal content.
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contenders for providing the best account of international law on the sole ground
that they assign a central role to evaluative judgements. Finally, although I shall
devote considerable attention to Koskenniemi’s work, I focus on his arguments only
as an example of some more widely shared perceptions about the objectivity of
value. If anything, I believe that the rejection of value-scepticism can be useful in
turning our attention from the metaphysical claims in Koskenniemi’s thesis to the
political case he makes against liberal conceptions of international law (I return to
this point in the conclusion).

More generally, in showing why value-scepticism must be dismissed, the paper’s
more limited ambition is to throw new light on and to recast the debate between
formalist and non-formalist theories of international law. If the objectivity of state-
ments of international law is guaranteed against scepticism whether or not such
statements include an evaluative element, the choice between formalist theories
of international law (such as positivism) and their rivals must turn on other, sub-
stantive grounds, such as on the ability of each group of theories to fit our ordinary
thinking about what international legal practices require and to provide an attract-
ive account of the values that underlie those practices. Of course, we can expect
the precise content of this substantive test for choosing between formalism and its
rivals to be a matter of some controversy. My point is that having stopped worrying
about sceptical threats to the objectivity of our claims, we can devote all our energies
to resolving the substantive disagreements that give these theoretical debates their
vitality and practical significance.

I. SOME ATTRACTIONS OF SCEPTICISM ABOUT THE OBJECTIVITY
OF VALUES

I start from the idea that, as international lawyers, we need to employ evaluative
judgements in several aspects of our work. Most obviously, we often need to assess
whether the state of a certain part of international law is satisfactory — for example,
whether it lives up to the demands of international justice or fairness or whether it
displays a certain bias or prejudice. Sometimes the law itself requires interpreters
to engage in some evaluation — for example, when it asks us to apply standards of
reasonableness or equity. But evaluation is also central in determining what the law
saysin the first place. The facts of international practice never speak for themselves;
one always needs to pick out the facts that are important or salient for the purposes
of international law from the heap of factual information that might be available;
in other words, we need what John Finnis called a ‘criterion of significance’? This
is how we can tell that a state representative’s official statements can have legal
consequences for the state she represents, but that the colour of her shirt cannot.
This last point is not uncontroversial, especially in positivist quarters, but that
controversy only concerns the extent of the lawyer’s engagement in evaluative

9 J. Finnis, Natural Law and Natural Rights (1980), at 9. The point is, of course, also a staple of critical legal
thought.
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judgement (i.e. whether we also need to make such judgements in finding out what
the law is). It does not dispute the need to use values either as the moral measure of
positive law or in whatever ways positive law itself instructs us to.

We have several things to worry about when we are called to make evaluative
judgements, much more so when these judgements pertain to an agent’s rights and
duties. We worry about the impartiality of our judgements and we take it very
seriously when someone accuses us of bias. We worry about the reasonableness of
our judgements and take it seriously when one disputes the validity of the reasons
that support them. We worry about the scope and sharpness of our judgements
and pause for thought when someone doubts their correctness in a particular case
or their ability to give a determinate answer to a particular problem. All these
questions are practical. They raise challenges that we face every day. At the same
time, they are questions that we know how to deal with. A charge of partiality
calls on us to re-examine some of our background assumptions for bias. A charge
of unreasonableness calls on us to look at the reasons supporting the objector’s
viewpoint. A charge of narrow-mindedness calls on us to look carefully into the case
at hand and reaffirm or qualify our original judgement. We know how to deal with
all these charges because we have a good grasp of, first, how to check whether they
are well-founded and, second, how to correct ourselves if they are.

The concept of objectivity is flexible enough semantically to describe any of
those practical concerns about impartiality, reasonableness, and sharpness and it is
probably these concerns that lawyers and theorists have in mind when they think
of objectivity as an ideal for which the law ought to strive.” But we can also use
objectivity as a placeholder for a very different set of concerns, which are explicitly
philosophicalin character. Here are some: that our evaluative judgements only express
what we feel; that our judgements cannot be true or false independently of the fact
thatwe happentobelieve thattheyare true orfalse; that ourjudgementsare not made
true by any feature of the world."* If true, any of these philosophical claims could
support the conclusion that our judgements are not ‘objective’. Furthermore, their
validity would be an inescapable fact of our condition: whereas we may fruitfully
strive to make our judgements more impartial or sharper, if it is essentially true of
our value judgements that they can only reflect our feelings or personal interests,
then there is nothing we can do except accept our predicament. The issue I want
to turn to is whether we have reason to worry about these philosophical claims
about evaluative objectivity, over and above the practical concerns of the previous
paragraph.

10 A reviewer suggested that the conception of law as a sort of obligation that is based on sources (typically
social practice), rather than on purely deontic propositions, reveals a further and independent sense in which
law strives for objectivity — a point partly reflected in the first paragraph of the Koskenniemi quote that
opens the article. My own impression is that the reasons why it is important for the rights and duties of
international agents to depend on their past practices have less to do with our desire to guarantee that the
content of those duties will be as ‘objective’ as possible, and more to do with respect for the autonomy and the
reasonable expectations of international agents. Properly elaborated, these reasons could, I think, explain
why an international agent’s views about the meaning of its past practice are not dispositive of the issue.

11 For a helpful survey of different senses of objectivity and their significance for legal theory, see M. Kramer,
Objectivity and the Rule of Law (2007), ch. 1.
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For a start, it is difficult to resist the thought that appeals to ‘objective truth’
are metaphysically suspect, insofar as they seem to ask us to believe in a wholly
counterintuitive universal ontology, which includes ‘things’ called values among
the real entities.

Furthermore, trying to prove the objectivity of our evaluative judgements seems
self-defeating and pointless. You might value friendship, whereas I value solitude.
Youmight think thatabortionismorally permissible, whereasIthink thatitisalways
immoral. You may think that the invasion of Iraq in 2003 was justified, whereas I
think that it was a horrific moral blunder. Clearly, we can debate these matters a
lot and perhaps reach a point where we agree or become unable to articulate our
disagreement any further. What is much less clear is the point of discussing whether
my or your views on these matters are somehow ‘objectively’ correct or true. Do we
have reason to think that there is some ‘real’ world of values to which we can appeal
in order to find out whoisright? If nothinglike an observable ‘moral universe’ exists,
and if a discussion of objectivity involves no more than a repetition of our original
arguments, then talk of objectivity of values might even be counterproductive. It
might give us an excuse to stick to our beliefs even in the face of a better argument,
or, worse, it might make us believe that we are right and others are wrong without
having to defend our position with serious, rational argument. Is it not better to
acknowledge that reasonable people may differ in what they value and that there is
little point in trying to dismiss some of their judgements as ‘objectively mistaken’
and to promote some others (usually our own) as ‘objectively true’?

Third, some form of subjectivism or scepticism about the objectivity of values
draws on the powerful idea that each of us has to decide what to value and what not
to value for ourselves. When it comes to deciding such questions, other people have
no right to force their view of right and wrong on us, to indoctrinate us, to make
decisionsin ourstead, or to undercut our deliberations on the ground that they know
better. Indeed, the burden of making value judgements for ourselves is a feature that
we recognize as constitutive of our ethical and moral agency.’> This is an aspect of
our freedom that we want to use with critical intelligence and sensitivity, but which
we are not prepared to give up in favour of any luminary (usually a religious or
political leader) who claims to have ‘objectively true’ moral or ethical insights. The
demand for toleration and respect for difference also follows from this conception
of agency. Respect for others includes the recognition that they are equally capable
of carrying their own burdens of judgement and that in doing so they might well
reach conclusions different from our own. As Barry Stroud has put it,

A person’s choice of what to do or the best way to live is not constrained by some
‘objective’ standard against which it can be measured. The thought that the world
cannot force us to accept one set of values rather than another can be liberating. It
does not necessarily make life easy. There are great differences and conflicts amongst
people’s valuings and social and political life is a matter of resolving those conflicts
and reconciling opposed interests. But what calls for solution is the question which is
to prevail. Each opposing interest must somehow be accommodated. All are there to

12 Theideais prominent in the work of John Rawls; see |. Rawls, Political Liberalism (1996), at 54 ff.
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be dealt with, and there are none that can be dismissed on the grounds that they are
mistaken.™3

The argument acquires added bite when the frame of reference becomes inter-
national. Different communities and different cultures will adopt their own moral
and ethical codes of conduct and one may reasonably expect those codes to diverge
inimportant respects. Talk of ‘objective’ international values might seem calculated
to induce an impression of a global uniformity that flies in the face of moral and
ethical diversity across different cultures.

Having said that, this opposition to the idea that value judgements might be
objective does not sit comfortably with the way we normally think about evaluation
and disagreements on matters of value. For one thing, value-scepticism entails that
people cannot be mistaken in their value judgements. It suggests that we may find
some views on matters of value horrible, detestable, or insensitive but we have no
ground for saying that the people who hold them have made a mistake. By the
same token, scepticism entails that our disagreements about, say, the morality of the
invasion of Iraq or the permissibility of abortion have no subject matter, for there is
nothing that we actually disagree about."* If our evaluative judgements are no more
thanreports of our subjective feelings or emotions, then our debates about matters of
value amount to no more than exchanges of reports of our respective psychological
states, with nothing to share or divide between them. Indeed, if the sceptics are right,
the very idea of evaluative agreement or disagreement is inherently confused, for
both of these attitudes require some issue, a case on which people’s views may be said
to converge or differ.’> A further implication of value-scepticism is that evaluative
arguments can never be interesting in themselves, for such arguments only tell us
things about the speaker, not about the way things are. Unlike statements of fact, the
sceptic says, judgements of value can never simply ‘be’ true or false. Rather, they are
made true or false by the person of the speaker; the proposition ‘the invasion of Iraq
was immoral’ can be true for you or for me, but false for the British government,
for Halliburton or for George W. Bush. Its truth-value changes depending on the
identity of the person who uttersit. This way of thinking about values and evaluative
disagreements has significant consequences for our conversational ethics. On the
one hand, it leads us to look at evaluative disagreements as unbridgeable voids,
which can be overcome only by leaps of faith and empathy, not by rational debate

13 B. Stroud, ‘The Study of Human Nature and the Subjectivity of Value’, Tanner Lectures on Human Values,
delivered at the University of Buenos Aires, 7 June 1988, at 219 (available at www.tannerlectures.utah.edu).
Stroud eventually dismisses value-scepticism on the ground that it draws a metaphysically confused distinc-
tion between matters of fact and matters of value (see especially at 220-37).

14 Cf W. Kymlicka, Contemporary Political Philosophy (2002), at 86. Note also Heidegger’s remark that sceptical
arguments have ‘something of the attempt to bowl one over’. M. Heidegger, Being and Time (1927), at 229.

15 Cf. B. Williams, Morality (1972), at 14. Williams notes that such a form of subjectivism would entail that
‘there would be no interpersonal moral disagreements; two persons expressing what we would normally
take to be conflicting views would not be expressing conflicting views at all, but would be, rather, like two
persons on a boat, one of whom says that he feels sick while the other says that he, on the other hand, does
not’.
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(given that there is nothing to be debated).”® On the other hand, it tempts us to
reduce our evaluative debates to disagreements about what are supposed to be the
only matters that admit of correct and mistaken answers, namely matters of fact.

These points highlight the counterintuitive streak in value-scepticism and the
suspicion that it may misrepresent what goes on in normal moral and ethical
deliberation. We tend to think that people can be mistaken in saying that an action
was wrong or right and that they are generally able to identify and correct those
mistakes through rational argument. We also tend to think that our disagreements
about values are genuine in the sense that there is always a case that we are trying
to defend or dismiss. Moreover, we think that the worth of an argument does not
generally depend on the identity of the person who expresses it. If a person said
that international law is prejudiced against women and someone else responded
‘well, she would say that because she is a woman’, we would find the response both
unfair and beside the point. We would ask the respondent to state his case against
the argument itself, not against the speaker. Finally, we think that our evaluative
disagreements are not wholly reducible to disagreements about some matter of fact.
People can have all the facts straight about the status of an embryo and still disagree
vehemently about whether abortion is morally permissible.

These points suggest that we have reason to be concerned about the implica-
tions of value-subjectivism for the character of justification to others in instances of
evaluative disagreement. The reason is that the truth of value-scepticism might ef-
fectively deny us the possibility of rational evaluative argument and interpersonally
valid justification. If we disagree, can we justifiably think that the other party is in
error? Can we appeal to some fact of the matter about, say, moral right and wrong to
settle our disagreements? If not, what guarantee do we have that our arguments and
justifications do actually hold up? At the same time, the suggestion that we should
reject value-scepticism on the ground that its endorsement would make it difficult
for us to sustain our standard picture of moral deliberation is not convincing on
its own. The sceptic could reasonably object that the standard picture is wrong and
it would be better to get rid of it. Perhaps there are no genuine moral and ethical
disagreements, but only some moral or ethical positions that we share and some
that we do not. Similarly, perhaps it is futile to insist that all our evaluative disputes
are rationally resolvable. The mere fact that the truth of these points would have
momentous consequences for our moral thoughtisnotnecessarily areason toregard
their scepticism as false.

In the following sections I shall assume that the truth of value-scepticism is an
open question. My aim will be, first, to identify the main arguments in its favour
and sharpen the claims that these arguments support and, second, to show why the
sceptical intuitions are not just compatible with the idea of evaluative objectivity
but also depend on that idea for their intelligibility. In a nutshell, I shall submit
that the reason why value-scepticism fails is not that its truth would have dramatic

16 This point is emphasized by John Tasioulas in ‘The Relevance of Ethical Objectivity’, (2002) 47 American
Journal of Jurisprudence 254.
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consequences for our moral thought, but thatitstruth would entail that the sceptical
position could not be coherently formulated in the first place. In particular, drawing
on the work of Donald Davidson, I shall argue that sceptics such as Koskenniemi
ignore the crucial link between objective truth and the meaning of propositional
content. A domain of thought bears the mark of objectivity when judgements or
propositions within that domain are intelligible — that is, when interpreters can
typically understand their meaning. If propositions within a domain are intelligible,
then it is an objective matter whether they are true or false. Crucially, intelligibility
isabasic commitment of the sceptic, since it applies to her own doubts. To be capable
of asking for a justification, the sceptic must assume that both her position and that
of her opponents are intelligible. She must therefore concede that it is an objective
matter who isright and who is wrong. If this is correct, then contrary to the sceptic’s
assumptions, one cannot claim to understand what an evaluative judgement claims
and still deny that the judgement can be objectively true or false.

2. TWO ARGUMENTS AGAINST THE OBJECTIVITY OF VALUE:
KELSEN — KOSKENNIEMI — M ACKIE

The key idea of value-scepticism is that judgements of value are a matter of subject-
ive belief or preference and that, consequently, they do not admit of a truth-value.
This idea features prominently in some of the most important works on interna-
tional legal theory. Hans Kelsen was one of the foremost advocates of subjectivism
about political values. One of the arguments that Kelsen uses in order to defend his
positivist pure theory of law is that judgements of value do not admit of truth or
falsity and therefore cannot feature in a scientific theory of law. He writes,

Which human needs are worthy and what is their proper precedence? The decision of
these questions is a judgement of value, determined by emotional factors and therefore
subjective in character, valid only for the judging subject and therefore relative only.”

True, one is inclined to set forth one’s own idea of justice as the only correct one. The
need for rational justification of our emotional acts is so great that we seek to satisfy it
even at the risk of self-deception. And the rational justification of a postulate based on
asubjective judgement of value, on a wish, as, for example, that all men should be free,
or that all men should be treated equally is self-deception or — what amounts to much
the same thing — an ideology.*®

A similar form of subjectivism has made its presence felt most sharply in the most
comprehensive and influential work on modern international legal theory, Martti
Koskenniemi’s From Apology to Utopia. Koskenniemi’s position on the question of
the objectivity of values can be summarized in the following statement:

Concreteness[which, for Koskenniemi, is the central dimension of objectivity] requires

that we exclude not only explicit political opinions from the process of verifying, or
justifying, the law’s content but that we also exclude theories of justice. For, it is held,

17  H.Kelsen, ‘The Pure Theory of Law and Analytical Jurisprudence’, (1941—42) 55 Harvard Law Review 44, at

45.
18 Ibid, at47.
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theories of justice are ‘subjective’; they cannot be verified or justified regardless of the
political opinions held by some people.”®

A statement of this view can also be found in Koskenniemi’s critique of the
idea that international justice might play a role in the interpretation of customary
international law. He says,

This view is as utopian as naturalistic. Because ‘justice’, ‘social need’, ‘reasonableness’,
and ‘moral utility’ are subjective notions, they cannot be used in order to achieve a
determinate delimitation between practice which is and which is not the law.*°

Koskenniemi’s scepticism towards the objectivity of values occupies a central
position in his general argumentative strategy. He claims that international legal
discourse, which he regards as dominated by a liberal ideal of distinguishing law
from politics, is condemned to an endless oscillation between appeals to historical
argument about what states have done, believed, or accepted, and appeals to inter-
national values.”” The reason for this oscillation is that although appeals to the his-
tory of international practice (treaties, customary practices, etc.) need to be justified
by reference to some point, purpose, or value that these practices serve, the attempt
to identify that point, purpose, or value runs counter to the fact that matters of
value do not admit of a right or wrong answer. If this is correct, every effort to turn
the legal project into more than an abject historiography by infusing it with eval-
uative content is condemned to lack objectivity. Koskenniemi is not alone in this
assessment. Critical theorists such as David Kennedy>* and Anthony Carty?3 share
a similar view, despite their other differences with Koskenniemi’s own account. For
the sake of simplicity, my discussion in the rest of the paper will focus on Kosken-
niemi’s arguments, noting these parallel claims and differences of approach where
necessary.

I'should note at the outset that the peculiar strategy of Koskenniemi’s argument
creates a problem of attribution. Koskenniemi does not advocate an outright value-
subjectivism, but rather wants to attribute that position to liberal political thought.
His arguments for subjectivism are therefore always couched in terms of what
liberals ‘would say’ or ‘could consistently claim’, rather than what Koskenniemi
himself takes to be the correct view.* This strategy gives rise to three questions:
first, whether Koskenniemiisright to think that liberals are value-sceptics;*s second,

19 Koskenniemi, supranote 5, at 513-14.

20 Ibid,at412.

21 Koskenniemi, supra note 1, at 7-8.

22 D. Kennedy, ‘A New Stream of International Law Scholarship’, (1988) 7 Wisconsin International Law Journal
1. See also D. Cass, ‘Navigating the Mainstream: Recent Critical Scholarship in International Law’, (1996) 65
Nordic Journal of International Law 341.

23 A. Carty, ‘Critical International Law: Recent Trends in the Theory of International Law’, (1991) 2 EJIL 66; A.
Carty, The Decay of International Law?(1986), at 108 ff.

24 For example, in summarizing his argument, Koskenniemi writes that ‘concreteness seemed to require that
we exclude not only explicit political opinions from the process of verifying or justifying the law’s content
but that we also exclude theories of justice. For, it is held, theories of justice are “subjective”, they cannot
be verified or justified regardless of the political opinions held by some people’, supra note 5, at 513-14
(emphasis added).

25 Itake up thisissue very briefly in the conclusion.
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what his own position on the matter is;?® and, third, whether value-scepticism as
described by Koskenniemi is a coherent position, even if liberals or Koskenniemi
do not actually endorse it. My concern here will be with the third question only
and it is in that light that I shall treat the arguments Koskenniemi offers for value-
subjectivism as his own.

Koskenniemi’s critique of evaluative objectivity consists of two strands of argu-
ment. The first strand premises the subjectivity of values on the rejection of certain
ontological accounts about the place of values in the world. Discussing the dissatis-
faction of modern theories of international law with the idea of a ‘natural normative
order’, the truth of which is independent of what international agents think or
believe, Koskenniemi writes,

Iflaw had norelation to power and political fact, it would be a form of natural morality,
aclosed normative code which would pre-exist the opinions and interests of individual
States. An early scholarship did assume the existence of such a code. For it, the law
existed autonomously as divine will or natural purpose and effectively determined
what States could will or have a legitimate interest in. But modern scholarship lacks
the faith needed to sustain such a code. For it, law is an artificial creation, based on
the concrete behaviour, will and interests of States. Attempts to argue on the basis of
a natural code are seen as camouflaged attempts to impose the speaker’s subjective,
political opinions on others.*”

The thrust of this strand in Koskenniemi’s argument is that accepting the ob-
jectivity of values would commit us to a weird ontology, which would need to make
room for a ‘divine will’ or some other kind of ‘natural order’, which ‘pre-exists States’
and forms a ‘closed normative code’. The fact that we find such ontological claims
highly implausible gives us reason to doubt whether judgements of value can have
objective truth. Koskenniemi states the point even more simply in his conclusion:

We cannot convince someone who disagrees with our interpretation [of the author’s
expression] by referring to the correspondence between our interpretation and the
expression’s ‘real’ extra-conceptual meaning. That would assume that we are already in
possession of the correct meaning—in which case the whole interpretative effort would
be unnecessary ... There is, then, no ‘objective’ meaning to the linguistic expressions
of legal rules.?®

The second strand in Koskenniemi’s critique of evaluative objectivity relies on
the fact that evaluative judgements seem to be essentially contestable. This point
emerges clearly in his discussion of the modern interpretation of early communit-
arian international legal thinking:

[Modern lawyers] often applaud the sense of justness and communitarian spirit of
the early lawyers while deploring what in classicism has seemed like narrow-minded

26  Koskenniemi apparently holds that value-subjectivism is correct but that this does not preclude the pos-
sibility of reaching genuine consensus on matters of value. He writes, ‘To show that the inevitable move
to politics in legal argument does not compel apologism requires taking a position against the view that
politics (justice, morals) is simply subjective and arbitrary as such. This requires showing that political views
can be held without having to believe in their objectivity and that they can be discussed without having to
assume that in the end everybody should agree’. Koskenniemi, supra note 5, at 536 (emphasis in original).

27 Ibid, at 18.

28  Koskenniemi, supranote 5, at 531.
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chauvinism. But these interpretations arise from controversial assumptions about
what we are allowed to take as self-evident and what we may reasonably regard as
open for doubt in matters of law, State practice and international justice. As we lack
a unifying perspective for grading the relevant assumptions (whether norms exist by
virtue of a theory of justice or through State will, interest or behaviour), we really have
little reason to claim for our re-interpretations a status of truth which they cannot
sustain beyond the (controversial) system of assumptions in which we move.*

The argument here is not focused on the dubious ontology of objective values but
onthe fact thatinternational lawyers can have deep disagreements that reach all the
way down to their most fundamental respective assumptions about the origin and
content of the right and the good. The essential contestability of those assumptions
(or the incompatibility of these ‘conceptual schemes’3°) casts serious doubt on the
idea that any of the competing views about the good and the right could lay a claim
to objective truth.

To appreciate the radical character of Koskenniemi’s sceptical claims, note their
difference from the more modest claim that the truth of evaluative judgements is
relative. Claims of relativity do not dispute that evaluative judgements can have a
truth-value; they only suggest — often very plausibly — that the truth or falsity of
a given value judgement should depend on the context in which the judgement is
expressed — for example, putting up one’s feet may be acceptable behaviour in one
community but quite offensive in another. This means that, just like the objectivist
views that Koskenniemi is attacking, claims of relativity too are only intelligible
on the assumption that evaluative judgements admit of truth or falsity.3" Their
‘relativity’ concerns the situation, not the speaker.

The arguments from the ontological weirdness of objective values and their
essential contestability have found support not just among international lawyers
but also among moral and ethical philosophers. In the rest of this section and the
next two I want to link the scepticism of international theorists like Koskenniemi
with some general philosophical accounts of value-scepticism. I believe thatlooking
into these philosophical arguments will not only help us to appreciate the full force
behind the claims of sceptical international lawyers but also to understand those
claims as part of a broader and deep-rooted philosophical tradition.

One of the best-known advocates of the attack on evaluative objectivity is John
Mackie, whose Ethics: Inventing Right and Wrong presents the two arguments that
underlie Koskenniemi’s value-scepticism in their most general philosophical form.
Mackie formulates the argument from the essential contestability of evaluative
judgements (which he refersto the as ‘the argument from relativity’) in the following
cautious way:

The argument from relativity has as its premises the well-known variation of moral

codes from one society to another and from one period to another, and also the dif-
ferences between different groups and classes within a complex community. Such

29 Ibid, at218.

30 Carty prefers this formulation; see Carty, ‘Critical International Law’, supra note 23, at 68.

31 Cf. D.Davidson, ‘Objectivity and Practical Reason’, in E. Ullmann-Margalit (ed.), Reasoning Practically (2000),
Essay 1, at 3—5.
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variation is in itself merely a truth of descriptive morality, a fact of anthropology
which entails neither first order nor second order ethical views. Yet it may indirectly
support ... subjectivism: radical differences between first order moral judgements
make it difficult to treat those judgements as apprehensions of objective truths. .. In
short, the argument from relativity has some force simply because the actual variations
in the moral codes are more readily explained by the hypothesis that they reflect dif-
ferent ways of life than by the hypothesis that they express perceptions, most of them
seriously inadequate and badly distorted, of objective values.3

Mackie then turns to the ontological argument (which he refers to as ‘the argu-
ment from queerness’) and makes the following claim:

Even moreimportant. . . and certainly more generally applicable is the argument from
queerness. If there were objective values, then they would be entities or qualities or
relations of a very strange sort, utterly different from everything else in the universe.
Correspondingly, if we were aware of them, it would have to be by some special
faculty or moral perception or intuition, utterly different from our ordinary ways of
knowing everything else ... When we ask the awkward question, how we can be
aware of the truth [of values]. . ., none of our ordinary accounts of sensory perception
orintrospection or the framing and confirming of explanatory hypotheses or inference
orlogical construction or conceptual analysis, or any combination of these, will provide
a satisfactory answer; ‘a special sort of intuition’ is a lame answer, but it is the one to
which the clear-headed objectivist is compelled to resort.33

Since their first appearance, Mackie’s arguments have continued to challenge
ethicists and they have elicited a variety of philosophical responses.3* By contrast,
Koskenniemi’s scepticism has gone largely unchallenged in international legal
circles. In the following section I shall try to identify some of the assumptions that
lend force to value-scepticism and to draw attention to the reasons why certain kinds
of response to the sceptical arguments are unlikely to succeed. This discussion will
pave the way for a more accurate statement of the problem of evaluative objectivity.

3. DECONSTRUCTING THE SCEPTICAL CASE (I): INTERNAL VERSUS
EXTERNAL SCEPTICISM

When trying to state the problem of evaluative objectivity in the right way, it
is important to appreciate that scepticism about values comes in two varieties.
Consider an example. Two sceptics happen to overhear you and me disagreeing
about an article in the newspaper which claims that the music of the Spice Girls is
better than Wagner’s. One of them says, ‘These chaps are both mistaken. They are
having an evaluative disagreement and we know that there isno objective answer as
to which view is right and which is wrong on matters of value.’ The other responds,
‘My friend, you are falling for the same trick as they are! By claiming that their views

32 J. Mackie, Ethics: Inventing Right and Wrong (1977), 36—7. Cf. G. Harman, The Nature of Morality: An Introduction
to Ethics (1977).

33 Ibid, at 38—9.

34 Cf.]. McDowell, ‘Values and Secondary Qualities’, in T. Honderich (ed.), Morality and Objectivity (1985), 118
ff,; D. Wiggins, ‘Truth, Invention and the Meaning of Life’, (1976) 62 Proceedings of the British Academy 33, at
348-9; R. Dworkin, ‘Objectivity and Truth: You’d Better Believe It’, (1996) 25 Philosophy & Public Affairs 87, at
877 ff.
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are false, you have already conceded that their evaluative judgements admit of a
truth-value. If you want to maintain your sceptical stance, as I suppose you do, all
you can say is that your view simply differs from theirs, that you feel differently
about different sorts of music, and perhaps add that your view is preferable because
you have studied musicology, you hate opera, and so on. What you cannot do is say
that your view is objectively true.’ Ronald Dworkin has aptly called the first kind
of scepticism internal and the second external.3> The difference between them is
that internal scepticism claims the same logical space, and requires the same kind
of support as the statements whose truth it is disputing. Internal sceptics, such as
the first interlocutor, need to appeal to the concept of objective evaluative truth as
much as theirrivals do. Thus although they may pose a challenge to the substantive
claims about what is truly the case, they pose no challenge to the objectivists’ claim
that the substantive question admits of true and false answers. By contrast, external
sceptics consider themselves wholly liberated from the task of disputing the truth
of anyone’s evaluative claims.3® Their simple but crucial claim is that we ought to
guard against the folly of thinking that our preferences or beliefs are anything more
than just our preferences and beliefs. They urge us to argue for, defend, promote, or
revise our evaluative judgements and to reject, criticize, or accept those of others;
but they warn us that we are not entitled to claim objective truth or falsity for either.

It is easy to see why sceptics about the objectivity of values will always try to
align themselves with the external perspective, whose distinguishing mark is that
it rejects the notion of objective truth about values without losing the intuition that
we can have meaningful disagreements about our evaluative preferences and beliefs.
Indeed, both Koskenniemi and Mackie want to maintain their attack on evaluative
objectivity while making clear that they have their own firm (although not true!)
views on moral and political issues.3’

So leaving the toothless challenge of the internal sceptics to one side, we need
to ask what exactly one would need to demonstrate in order to rebut the external
sceptical claim that evaluative propositions cannot have a truth-value. It might seem
that there are two probanda here. First, one would need to provide reasons for us to
accept a world ontology that, contrary to our immediate experience and intuition,
makes room for distinct, perceptible, and real entities called values. Second, one
would need to show that our frequent and deep disagreements about matters of
value should be attributed to our varying success in perceiving those elements
of reality, rather than to our different subjective desires or ways of life. However,
I think that the two sceptical arguments are at core alternative formulations of
the same assumption. They both assume that proving the objectivity of evaluative
judgements requires one to show that values are real, that they exist somewhere in
the ‘external’ world and that we possess a special, although of course fallible, faculty
for sensing their presence in the way we sense the existence of celestial bodies,
coins, or vacuum cleaners. This is true of Mackie’s and Koskenniemi’s argument

35 Dworkin, supranote 34, at 83.
36 Ibid, at 86—7.
37  Mackie, supranote 32, at 4—6; Koskenniemi, supra note s, at 475-7.
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from the contestability of evaluative judgements. The argument gains its force from
the assumption that the only way in which we could arbitrate our disagreements
about what is good, right, or beautiful would involve a belief in the existence of
distinct and real evaluative entities, a bare appeal to which would clinch the result
for one or the other competing claim. For Mackie and Koskenniemi, our evaluative
judgements are essentially contestable exactly because there exists nothing in the
real world that could show them to be objectively right or wrong. The source of their
scepticism about values, then, lies in the ontological argument.

Some philosophers (typically referred to as ‘realists’) have thought it possible to
confrontand defeat the sceptics’ ontological argument on its home ground, insisting
that values exist as real features of the world.3® I cannot here discuss the full merits
of a realist response to a sceptic about the objectivity of values. I believe that if we
are offered an alternative that shows subjectivism about values to be misconceived,
without getting into questions of what ‘exists’ in the world or committing us to
a grand ontological scheme, we should take it. Furthermore, it seems to me that
the question of evaluative objectivity does not necessarily require us to enter the
ontological debate. If you are an objectivist about values, the only idea you need
to defend is that the truth-value of an evaluative proposition does not depend on
the identity of the speaker. Insofar as you manage to defend this claim without
appealing to values as part of the furniture of the world, you will be entitled to
dismiss Koskenniemi’s portrayal of objective values as ‘closed normative codes’
which ‘pre-exist States’ and reflect some sort of ‘divine will’ or ‘natural order of the
world’ as unnecessary ontological clutter.

Having said that, asking why both the sceptic and the realist feel so strongly
committed to the idea that proving the objectivity of value judgements must be an
ontological enterprise can help us sharpen the question of evaluative objectivity a
little more. I would suggest that the appeal of the ontological enterprise lies in two
fundamental intuitions that, as both realists and sceptics appreciate, any plausible
theory should be able to meet. The first intuition is that a theory of evaluative
judgements ought to make ample room for the distinction between what we believe
and what is the case.3 The second, apparently conflicting, intuition is that a theory
should show the truth of our evaluative judgements to be connected to our beliefs
and sensibilities, orit will end up makingit completely inaccessible to us, something
reserved for the intelligence of gods and omniscient beings.*° Whilst making sure
that there is space between truth and belief, a theory should not define the truth
of our evaluations in a way that makes it wholly independent of our ‘conceptual
schemes’ and our beliefs about the world. The question is whether we can make
sense of the idea that our beliefs on matters of value can be objectively true or false

38  McDowell, supranote 34, at 118. Cf. Wiggins, supra note 34, at 349.

39 For a view that defines truth as (simply) justified belief or assertability see M. Dummett, Truth and Other
Enigmas (1978), Essay 1, ‘Truth’, at 23—4.

40 Thisiseffectively the position of Hilary Putnam, who defines truth as ‘idealized justified assertability’; see H.
Putnam, Realism and Reason(1983), at xviii. For an attempt to apply Putnam’s semantics to legal interpretation
see N. Stavropoulos, Objectivity in Law (1996).
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without talk of grand ontological schemes and without sacrificing the intuition
that moral, ethical, or aesthetic truth cannot be identified independently of what
we believe.

4. DECONSTRUCTING THE SCEPTICAL CASE (II): TRUTH,
OBJECTIVITY, AND RADICAL INTERPRETATION

Drawing on the work of one of the foremost analytic philosophers of the last century,
Donald Davidson, in this section I try to show that we do not need to think of the
objectivity or truth-aptness of evaluative judgements in realist or ontological terms.
Rather, the objectivity of evaluative judgements is entailed from the structure of our
beliefs and our ability to understand and interpret any kind of linguistic utterance.

The argument can be stated very briefly in the following way. Sceptics assume
that they can understand the meaning of a person’ s evaluative judgements and
still be able to claim that these propositions do not admit of truth or falsity. This
view rests on a misconception of what is involved in having a belief (indeed any
propositional attitude) or understanding someone else’s. To be able to understand a
proposition, whether one’s own or anyone else’s, one must necessarily know what it
would take for the belief expressed in the proposition to be objectively true or false.

I should say at the outset that I cannot go into all the details of Davidson’s
account of truth, meaning, and interpretation, which has been the focus of extensive
discussion and research in Western analytical philosophy for the last three decades.**
What I propose to do is to draw together some prominent strands in Davidson’s
thought, to highlight their interdependence, and to explain, as briefly as would befit
a paper not directly concerned with the philosophy of mind and language, how they
defuse the sceptical challenge to the objectivity of values.

Even those who are convinced that Descartes’s cogito ergo sumfell short of demon-
strating that the external world truly exists** recognize that he set out on the right
track. One thing we can be sure of is that thought exists, and we have every reason
to take this as a starting point for our enquiry into whatever else might exist in
the world.*3 One of Davidson’s basic suggestions is that quite a lot follows from
the existence of thought.** Consider the nature of the most common vehicle for
our thoughts, namely our beliefs. To start with, one cannot have a belief without
understanding that itis possible that this belief may be falsified by the facts. I believe
that I have five pounds in my pocket; I look and I find that I have only three. My
belief turned out to be false, yet this does not make it any less true that I had it (after
all, I looked into my pocket to check whether my belief was correct). The risk of

41 See especially the volume of essays in L. E. Hahn (ed.), The Library of Living Philosophers: The Philosophy of
Donald Davidson, Vol. XXVII (1999), with replies by Davidson.

42 One problem with ‘cogito ergo sum’, at least in the context in which Descartes used it, is that it does not
establish that I exist, for this is supposed in the first-person use of cogitare. The only non-circular way of
reading this statement is ‘I think, therefore there is thought’. This is also Davidson’s use.

43 D.Davidson, Problems of Rationality (2004), Essay 1, ‘The Problem of Objectivity’, at 6.

44  Onthe Cartesian beginnings of Davidson’s project see T. Nagel, ‘Davidson’s New Cogitc’, in Hahn, supra note
41,Essay 7,at 195-8.
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falsehood, the distinction between what I believed and what was the case, was built
into my belief from the start.

Another corollary of having a belief is that one cannot give one’s belief any
content without understanding what it would take for it to be true.*> To make sense
of my belief that I have five pounds in my pocket, I must have a grasp of what
it is that would make that belief true, namely the presence of five pounds in my
pocket (or false, namely the presence of less or more than that amount). Notice that
this condition holds even if I have no way of making sure that my belief is true.
The statement ‘Brighton will never organize the Olympic Games’ will be perfectly
intelligible to any audience, even though there is no possibility that members of that
audience will be able to confirm whether the statement is true or not. The audience
understands this sentence well enough insofar as it has a grasp of what would need
to be the case for the statement to be true. The same point applies to our possession
and use of concepts. To have a concept is to be able to classify things under it — that
is, to have criteria that distinguish things that fall within the concept from things
that fall outside it. Here, too, an essential part of having a concept is the awareness
of the possibility of being mistaken in its application — for example, I believed that
I was seeing a red object, but the object was actually orange, so my application of
the concept seemed correct but was not. In all, to have concepts and beliefs, one
must be able to identify the conditions that would make them or (for concepts) their
application true. If thought exists, then so does the idea of truth that is independent
of the content of one’s beliefs about the world.4+6

Davidson extends this argument to support the idea of the holism of our beliefs.
This idea says that identifying the truth-conditions of any belief presupposes that
I have a grasp of a whole web of other concepts and beliefs. My believing that
there are five pounds in my pocket requires that I have a grasp of the concepts of
pound and pocket, as well as of basic arithmetic and spatial orientation. Given the
flexibility of our use of language and sentence construction, this entails that there
isno definite amount of beliefs that I must assume to be true in order to identify the
truth-conditions of a given belief.#” Rather, to identify the truth-conditions for any
one of my beliefs Imust always rely on the assumption that my beliefs asa whole are
objectively true.#® It is only against such a rich background of truths that it makes
sense to think that any particular one of my beliefs or my applications of a concept
may be false.#?

45  Davidson, supra note 43, at 8—9.

46  Cf. Davidson, supra note 43, Essay 9, ‘What Thought Requires’, at 135 ff.

47 E.g. consider the range of beliefs that I would need to assume are true to give sense to my belief that ‘my
manager’s husband put five pounds in my pocket whilst we were watching the solar eclipse’!

48 Thisideais developed in the first part of Davidson’s famous ‘A Coherence Theory of Truth and Knowledge’;
see D. Davidson, Subjective, Intersubjective, Objective (2001), Essay 10, at 138—40. Davidson has taken great pains
to emphasize that his theory does not assume that a body of belief is true just by virtue of the fact that it is
consistent; see his ‘Afterthoughts’ to ‘A Coherence Theory’, at 154. I deal with this point in the main text.

49  One conspicuous consequence of holism is that my beliefs are not made true because they correspond or
refer to particular aspects of the world, for the ideas of correspondence and reference acquire their sense from
the false assumption that we experience the world in bits, of which our sentences are supposed to be mental
representations. See ibid., Essay 5, ‘Indeterminism and Antirealism’, at 78—9, where Davidson develops this
point by talking about the ‘inscrutability of reference’.
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The argument thus far only shows that we cannot entertain a belief or apply a
concept unless we assume that our beliefs about the world are largely correct. But
sceptics will justifiably demand more. They will ask how we can be sure that ourbody
of beliefs is actually true, that is how we can be sure that our beliefs and conceptual
schemes ‘latch on’ to the world as it really is.5° Davidson begins his response to this
challenge by looking into the structure of the sceptics’ question. To formulate their
doubts, sceptics must assume that they have true knowledge of the content of their
own thoughts and, to the extent that they purport to understand them, the content
of other people’s thoughts. What the sceptics are doubting is whether knowledge of
one’s own mind, or knowledge of other people’s minds, is enough to guarantee that
one also has knowledge of what the world is like. This third variety of knowledge,
the sceptics claim, does not follow from the first two.>*

Koskenniemi makes this claim at several junctures of his argument. Note, for
example, one of the reasons he gives for the view that consent cannot be the basis of
international legal obligation:

How can...a theory about someone else knowing better ... what it is that I will or
have willed, be defended in an objective way? . . . [IJn order to ‘know better’ we should
have to accepting that there exists a manner in which we can penetrate the subjectivity
of the State to received knowledge of the meaning, to the State itself, of its actions.>?

Koskenniemi concludes that, since such penetration of another person’s mind is
impossible, any attempt to show that a person’s current view of the meaning of his
or her past conduct is mistaken is bound to fail or, worse, to be exposed as dictatorial
and unjustified.

Davidson notes that the sceptics make a crucial assumption here. They believe
that our knowledge of our own minds enjoys some sort of especially secure status
because of its sheer immediacy, and that it is the same status that needs to — but
presumably cannot — be extended to our knowledge of the world.>3 Put simply, the
sceptics assume that we can ‘look inside’ ourselves, but doubt whether this tells us
anything about the possibility of looking out’ into the external world.

The sceptics’ assumption that an enquiry into our knowledge of the world should
begin or follow from the knowledge of our own minds is false. To demonstrate this,
Davidson develops a well-known theme in twentieth-century philosophy, namely
the linguistic character of thought and the public nature of language.5* The only
creatures that we can credit with thoughts are creatures that possess beliefs, de-
sires, concepts, and so on — in short, creatures that possess what Davidson calls

50 Theoft-quoted sceptical example in this connection isa brain wired so as to produce all the normal sensations
but is really placed inside a vat in a scientist’s laboratory.

51 Davidson, supra note 48, Essay 14, ‘Three Varieties of Knowledge’, at 204 ff. This essay offers perhaps the
easiest route into Davidson’s thoughts on the matters of objectivity, truth, and meaning.

52 Koskenniemi, supra note s, at 318.

53  Davidson, supranote 48, Essay 1, ‘First Person Authority’, at 3.

54  This point is prominent in the early work of Martin Heidegger and the philosophy of Hans-Georg Gadamer
and Ludwig Wittgenstein. See Heidegger, supra note 14, at 25-6; H.-G. Gadamer, Truth and Method, trans. J.
Weinsheimer and D. Marshall (1989), at 383 ff.; L. Wittgenstein, Philosophical Investigations (1954), at para. 72
ff.
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‘propositional attitudes’5> In turn, the expression of propositional attitudes or
thoughts requires the mastery of a language. What is especially important about
the linguistic character of thought is that the mastery of any language is a social,
or inter-subjective, matter.>® The only way to learn a language is to become apt in
aligning one’s verbal responses to certain aspects of the world with those of one’s
fellow creatures — for example, to say ‘table’ when one sees a table, or to say ‘five
pounds’ when one sees five pounds. In fact, as Wittgenstein’s famous rejection of the
‘private language’ argument has demonstrated, the social or inter-subjective nature
oflanguageisexactly whatallows one to make the distinction between true and false
applications of words and concepts, because it provides the only possible criterion
of checking the identity of one’s responses to a given aspect of the world.5” Confirm-
ation that I am using the word ‘table’ correctly when I am looking at some thing
can only come from the fact that users of English would display the same verbal
behaviour when looking at the same thing.5® Without this background of shared
responses to a shared sensory stimulus (here, seeing a table), I could have no concept
of my use of language being correct or mistaken, and thus I could have no thoughts.
The linguistic character of all thought entails that the sceptics’ assumption was
mistaken: knowledge of one’s own mind is not a privileged pivot from which any
attempt to know the content of other minds and of the world must depart.>9 Without
the knowledge of other minds that is involved in the inter-subjective character of
language, one could not give one’s own thoughts any content whatsoever.
Davidson then extends the thesis about the linguistic character of thought to
explain how, against the sceptics’ assumptions, the mastery of a language, which is
what grounds the knowledge of what is inside the mind, is possible only through
knowledge of the world. Following the lead of W. V. Quine,* Davidson approaches
the matter by asking the following question: given thatknowledge of any mind (one’s
own or another’s) depends on the existence of a shared language, what conditions
need to obtain for an interpreter to be able to interpret with success the verbal
utterances of a speaker? In order to put the question of interpretation in its sharpest
ormostradical form (hence the reference to his theory as one of radical interpretation),
Davidson supposes that interpreter and speaker do not share the same language and
asks what conditions would need to obtain for the former to interpret successfully

55 Davidson, supra note 43, Essay 9, ‘What Thought Requires’. This does not mean that thoughtless creatures
cannot interact with their environment. A worm is perfectly capable of getting by in the world —for example,
it can look for and find food, but it does not identify its food as food, nor does it have any belief that it is
looking for it.

56  Cf. the useful analogy in H. Putnam, ‘Meaning and Reference’, (1973) 70 Journal of Philosophy 699, at 705:
‘There are tools like a hammer or a screwdriver which can be used by one person; and there are tools like a
steamship which require the cooperative activity of a number of persons to use. Words have been thought
of too much on the model of the first sort of tool.’

57  Wittgenstein, supra note 54, at paras. 225—34. For a sceptical reading of Wittgenstein’s point see S. Kripke,
Wittgenstein on Rules and Private Language (1982).

58  Cf. Davidson, supra note 48, Essay 8, ‘The Second Person’, at 116, where Davidson reads Wittgenstein as
saying that ‘without an interpreter, no substance can be given to the claim that the speaker has gone wrong
— that he has failed to go on in the same way’.

59 Davidson argues that the only special feature of knowing one’s own mind is that one knows what one thinks
without the aid of empirical observation, Davidson, supra note 48, Essay 1, ‘First Person Authority’, at 6 ff.

60 Cf.W.V.0.Quine, Word and Object (1960).
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the utterances of the latter. By discussing the problem of interpretation in this very
difficult context, Davidson undertakes to lay bare the kind of knowledge that is
required for all linguistic understanding, without relying on any prior knowledge
of the speaker’s language, beliefs, or conceptual scheme.

Davidson argues that radical interpretation is only possible on condition that the
interpreter credits the speaker with two attributes, which collectively amount to
what Davidson calls the Principle of Charity in interpretation.® First, the interpreter
must credit the speaker with the same apparatus that makes the interpreter capable
of having thoughts and language — that is, the interpreter must attribute to the
speaker’s beliefs the same degree of holism or coherence that characterizes his own
body of beliefs. Second, the interpreter must credit the speaker with the same ability
to respond to aspects of the world that the interpreter attributes to himself (and
to other users of his language). Davidson calls the first attribute the Principle of
Coherence and the second the Principle of Correspondence. He describes their effect
in the following way:

The Principle of Coherence prompts the interpreter to discover a degree of logical
consistency in the thought of the speaker; the Principle of Correspondence prompts
the interpreter to take the speaker to be responding to the same features of the world
that he (the interpreter) would be responding to under similar circumstances. Both
principles can be (and have been) called principles of charity: one principle endows
the speaker with a modicum of logic, the other endows him with a degree of what
the interpreter takes to be true belief about the world . .. It follows from the nature
of interpretation that an interpersonal standard of consistency and correspondence to
the facts applies to both the speaker and the speaker’s interpreter, to their utterances
and to their beliefs.®?

Notice that the attribution by the interpreter to the speaker of basic logical
consistency and responsiveness to the world may credit the speaker with more than
heactuallyisentitled to (e.g. the speaker may be a parrot), butitisno more charitable
than the attribution that the interpreter must make to himselfin order to make sense
of having thoughts and beliefs.

Consider the following example. Suppose that you are sharing a table with
someone whose language you do not speak. At some point that person points to
a five-pound note on the floor and exclaims ‘wévte Aipeg! Now, as long as you can

61 Some interpreters of Davidson have read the principle of charity as a plea to the interpreter to bring the
speaker’s beliefs as close as possible to one’s own; see I. Hacking, Why Does Language Matter to Philosophy?
(1975), at 146—50; C. Taylor, ‘Understanding the Other: A Gadamerian View of Conceptual Schemes’, in J.
Malpas, U. Arnswald, and J. Kertscher (eds.), Gadamer’s Century (2002), Essay 15, at 291—2. The idea that the
interpreter has a choice about how much of his own beliefs to attribute to the speaker in order to understand
him is misleading and certainly not Davidson’s. As long as one tries to interpret the utterances of a speaker,
one is committed to maximizing agreement between the interpreter’s and the speaker’s beliefs, insofar as
there is no cause for thinking that one of the parties labours under a mistake or other misapprehension. So
claims such as Taylor’s (‘Understanding the Other’, at 292) that ‘Davidson’s principle of charity is vulnerable
to being abused to ethnocentric ends’ misses the point of that principle, to the extent that it assumes
that an interpreter can manipulate it. On this point see D. Hoy, ‘Post-Cartesian Interpretation: Hans-Georg
Gadamer and Donald Davidson’, in L. E. Hahn (ed.), The Library of Living Philosophers: The Philosophy of Hans-
Georg Gadamer, Vol. XXIV (1997), Essay 3, at 122—5. In Section 5 I argue that charity does have an ethical
significance, but of a different kind.

62  Davidson, supranote 51,at 211.
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see what he is pointing at, you would probably understand very quickly that his
exclamation means ‘five pounds!” or something to that effect (e.g. ‘a banknote!’, ‘you
dropped something’). Why is that? Davidson’s claim is that your interpretation of
‘mévte Aipeg’ as “five pounds’ was generally successful because you credited the
speaker (of Greek, as it happens) with two attributes: first, a capacity to have con-
cepts and beliefs in the same way as you do and, second, a like ability to respond
correctly to a source of sensory stimulation, namely the existence of the fiver on the
floor. In other words, the reason why your interpretation of the Greek phrase was
successful lay in your assumption that the speaker’s beliefs about the world were in
agreement with your own and therefore, by your own standards (these are all you
have), largely true.

In this way Davidson’s argument demonstrates that, contrary to the assumption
that gives scepticism its currency, knowledge of the content of any belief is only
possible on the assumption that we, and the speakers we interpret, have a largely
true view of the world. Our three varieties of knowledge are, after all, interdependent:
knowing the content of our minds and of the minds of others requires us to have
knowledge of the shared environment in which thought acquires its content (so the
idea of a conceptual scheme which is unintelligible to us is incoherent®3), while
knowledge of the world is only possible for creatures that are able to have and to
communicate thoughts and beliefs about it.

Notice that Davidson’s argument does not entail the obviously silly conclusion
that all our beliefs are correct. The attribution to the speaker of logical consistency
and a largely correct view of the world is a necessary condition for radical interpret-
ation, but the attribution of particular beliefs to the speaker is always defeasible by
evidence (usually empirical) that the speaker actually holds another belief.®4 There
is enough space between the attribution to speakers of a largely right view of the
world and the attribution to them of particular beliefs to accommodate interpret-
ive error. For example, the more often I observe that the speaker utters the word
‘okUA0g” when — as far as I can tell — he sees a dog, the more support I have for
attributing to him the belief that he sees a dog. Once I have enough evidence to treat
thisattribution asreasonably safe, lam entitled to treat as mistaken the speaker’s use
of the word ‘ok 010¢’ to refer to what, to me, is a table.®> But it may well be that the
source of mistake lies with me; perhaps my observation of the speaker’s behaviour
when he says ‘oxk UA0g’ was inaccurate or I may have had little chance to observe
the full range of situations in which that word is used. These are instances where
interpretation fails. But the important point, again, is that recognition of this failure
requires a grasp of what it would have taken for interpretation to have succeeded,

63  Cf. Davidson, ‘On the Very Idea of a Conceptual Scheme’, supranote 48, at 191.

64  Davidson, supranote 48, Essay 8, ‘The Second Person’, at 116 ff.

65 Itis possible that the speaker intends to use the word ‘oxU10¢’ to mean table rather than dog, say, in order
to make a joke about the fact that both dogs and tables have four legs. But the speaker’s intention does not
change the meaning of the word he is using. For unless an interpreter had any clue from the speaker that
the word is intended to be understood in this extraordinary way (e.g. laughter, a special gesture), he would
have no reason to treat its use as anything other than mistaken. On the loose relation between meaning and
intention see ibid., at 111-12.
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anditisonthat very ground that we stand in order to explain error.?® No less than the
attribution of a true belief to the speaker, the attribution of a false belief or mistake is
intelligible only against the assumption that speaker and interpreter share a largely
true view of the world.

5. THE RELEVANCE OF EVALUATIVE OBJECTIVITY

We all share the concepts of good and bad, right and wrong, beautiful and ugly,
useful and useless, and we make judgements using those concepts every day in our
moral andlegal practice. We communicate and understand each other’s claimsabout
these concepts and we frequently disagree about which claims are true and which
are false. Sceptics such as Koskenniemi and Mackie argue that even though we are
able to understand ourselves as being in evaluative disagreement, we cannot claim
truth for our evaluative judgements. I have tried to expose this view as incoherent.
To say that value judgements can be objectively true or false is not, as the sceptics
assume, to postulate the existence of weird entities in the furniture of the universe.
It is to say that the notion of objective truth is essential to our ability to have
evaluative thoughts and beliefs and to interpret the thoughts and beliefs of others.
Without the grasp of the concept of truth, no understanding and — a fortiori — no
disagreement is possible, no matter whether the proposition involved is factual or
evaluative.Indeed, only a shared background of agreement on true values could give
our evaluative disagreements their bite and interest and explain their occasional and
baffling intractability. In one of his last essays, which is worth quoting at greater
than usual length, Davidson put the matter as follows:

Idonotsay that there cannot be real differences in norms among those who understand
each other. There can be, as long as the differences can be seen to be real because placed
within acommon framework. The common framework is the area of overlap, of norms
one person correctly interprets the other as sharing. Putting these considerations
together, the principle that emerges is: the more basic a norm is to our making sense of
an agent, the less content we can give to the idea that we disagree with respect to that
norm. Good interpretation makes for convergence, then, and on values in particular,
and explains failure of convergence by appeal to the gap between apparent values and
real values (just as we explain failure to agree on ordinary descriptive facts by appeal to
the distinction between appearance and reality). There is thus a basis for the claim that
evaluations are correct by interpersonal — that is, impersonal, or objective — standards.
ForifIamright, disputes over values can be genuine only when there are shared criteria
in the light of which there is an answer to the question who is right. Of course, genuine
disputes must concern the values of the very same objects, acts, or states of affairs.[*7]

66  Davidson, supra note 48, Essay 6, ‘The Irreducibility of the Concept of the Self’, at 89—go: ‘Mistakes on the
part of the interpreter or the speaker are to be expected, but these cannot be the rule, since errors take
their content from a background of veridical thought and honest assertion. The crucial difference between
the predominant, mostly banal, run-of-the-mill but on target beliefs and assumptions and the occasional
deviation is this: errors, confusions, irrationalities have particular explanations; getting things right, aside
from hard cases, is to be expected.’

67 Isitnotthe case that many apparent disagreements about matters of value are exacerbated (if not altogether
created) by the fact that the parties offer different accounts of the underlying facts? One need think no further
than the relevance of whether Iraq possessed weapons of mass destruction prior to the 2003 invasion on the
question of the morality of that invasion.
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When we find a difference inexplicable, that is, not due to ignorance or confusion,
the difference is not genuine; put from the point of view of the interpreter, finding a
difference inexplicable is a sign of bad interpretation. I am not saying that values are
objective because there is more agreement than meets the eye, and I certainly am not
saying that what we agree on is therefore true. The importance of a background of
shared beliefs and values is that such a background allows us to make sense of the idea
of a common standard of right and wrong, true or false.®®

The sceptic might want to avoid this conclusion by saying, “Well, if understanding
the other’s evaluative judgements commits me to accepting that these judgements
admit of a truth-value, then Ifeel inclined to say that I do not understand them in the
first place.” But that trick would be too cheap: as long as we share the same language
with those whose judgements we are interpreting, there islittle possibility that their
utterances will strike our ears as mere noise.®

Putting scepticism about values to one side, in this section I want to turn atten-
tion to a rather different but equally popular complaint against talk of objectivity
in morality, ethics, politics, and law.”® The complaint, put forward most forcefully
by Richard Rorty and Jeremy Waldron, might be stated as follows. It may be true
that questions of value admit of right and wrong answers. Knowing this, however,
does not in the least help us resolve our everyday moral, ethical, or aesthetic dis-
agreements, since all sides to such disagreements will claim to have the true answer.
The appeal to the objectivity of values will therefore drop out of our disagreement
as useless, since it can offer us no ground for discovering which ethical, moral, or
aesthetic view is right and which is wrong.”*

Inone sense, the complaintis surely correct. Trying to attach the label ‘objectively
true’ to one or the other view does nothing to reinforce it vis-a-vis its rivals.”” Indeed,
whenever people claim in the midst of a genuine and reasonable disagreement that
their view simply reflects the truth, we tend to take that as a sign that they have
run out of decent arguments for their position. Does this not entail that talk of truth
and objectivity deserves no place in our practice of ethical, moral, legal, or aesthetic
deliberation? Will we not get on just as well with our substantive debates without
any appeal to those concepts?

We should regard this suggestion with suspicion for two reasons. The first, which
proponents of the complaint in question will acknowledge, is that talk of objectivity
and truth is surely necessary in order to defend our deliberative practice against
certain fashionable sceptical challenges, such as those by Mackie and Koskenniemi.

68  Davidson, supranote 43, Essay 3, ‘The Objectivity of Values’, at 50-1.

69  Cf. C. Korsgaard, The Sources of Normativity (1996), at 139: ‘Philosophers have been concerned for a long time
about how we understand the meanings of words, but we have not paid enough attention to the fact that it
is so hard not to. It is nearly impossible to hear the words of a language you know as mere noise.’

70  Forasimilar discussion of the complaint see Tasioulas, supra note 16.

71 Cf. J. Waldron, Law and Disagreement (1999), Essay 8, ‘The Irrelevance of Moral Objectivity’, at 165 ff; J.
Waldron, The Dignity of Legislation (1992), at 61—2. The idea that the concepts of truth and objectivity are
largely irrelevant in our everyday practical deliberations, and can therefore be dropped from our vocabulary
withoutloss, hasbeen putin general philosophical form by Richard Rorty; see R. Rorty, ‘Pragmatism, Davidson
and Truth’, in E. Lepore (ed.), Truth and Interpretation: Perspectives on the Philosophy of Donald Davidson (1986),
at 87.

72 Cf. Dworkin, supranote 34, at 94.
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Sceptics about truth, as Stanley Cavell has put it, hide in the space between what can
be said and what can be the case, between what can be articulated and what can be
true.”3 There is no other way of forcing them out of their hideout but to talk directly
about the object of their doubts.

To see a second reason for insisting that truth and objectivity remain relevant
in our deliberative practice about ethics, morality, or law, consider the following
contrast. There are evaluative questions on which we care to distinguish right and
wrong answers (e.g. when is pre-emptive self-defence justified?) and questions on
which we do not (e.g. is strawberry ice cream better than vanilla?). We tend to say
that the former are issues on which we should be aiming to discover the truth, or
issues that require us to exercise careful judgement; we say that the latter are issues
of subjective preference and taste. It should, of course, be clear by now that there
is no interesting philosophical difference between the two groups of issues. The
concept of objective truth is equally essential in understanding claims about both
self-defence and ice cream, if these claims are intelligible at all. Rather, the claim of
those who find talk of truth and objectivity superfluous in everyday moral, ethical,
or legal debates is that the notions of truth and objectivity exhaust their usefulness
on this very abstract philosophical level.”# Thinkers like Rorty and Waldron would
acknowledge thatthe conceptoftruthisnecessaryfor people tobe able tounderstand
and perhaps disagree with each other. They claim, however, that this concept tells
us nothing about the disagreements themselves and thus can play no role in their
development and resolution.

We have already noted that the last suggestion is surely correct. Truth and ob-
jectivity are not arguments in a performative sense. They do not clinch debates, nor
do they put one of the competing views to disadvantage. Yet the claim that they
are not relevant to or useful in those debates must be resisted, because it ignores
the special motivating force that the conscious pursuit of truth exerts over our
attitude towards a given proposition. In this connection, consider the important dif-
ference in your attitudes towards the legality of pre-emptive self-defence, on which
we agree that there are objectively true and false answers, and towards a comparison
of ice cream flavours, which we think of as a matter of taste. To make your case for
or against pre-emptive self-defence, you feel compelled to consider the arguments
of those who are seriously engaged in the same debate and you wish your argu-
ments to be considered fully by them too. You also want your disagreement to lead
all participants in the debate to reconsider their positions and to admit mistake or
confusion whenever that is exposed. Now, provided that your fellow discussants
are well-meaning and honest, in such a debate you will get the sense that you are
all working towards a common end and directing your argumentative efforts to-
wards the same target. Whatever the result of the debate, your feeling will be one
of shared achievement or failure. By contrast, your attitude to disagreements about

73 Cf. S. Cavell, Conditions Handsome and Unhandsome: The Constitution of Emersonian Perfectionism (1990), at 65,
where Cavell attributes to sceptics the tendency to ‘hyperbolize words’.

74  See, e.g, Waldron, supra note 71, at 170: ‘The question of moral objectivity ... might be an interesting
debating topic “for a calm philosophical moment, away from the moral and interpretive wars™.
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ice cream flavours will be very different. There you are likely to ‘let go’ of any debate
more easily. You will not feel compelled to justify your view in any length, to engage
deeply with other people’s views on the matter or to revise your view when someone
points out an inconsistency in it. In fact, you may even admit that someone else is
right in order to get rid of what seems to you a pointless disagreement. This marked
difference in your attitude, or your conversational ethic, towards the two issues calls
for some explanation.

One could try to explain this difference without appealing to the concepts of
truth and objectivity. One could attribute it to the fact that the legality of the use of
forceisaninordinately more important matter for us than finding the bestice cream
flavour.”> In a different world, where people did not know how or care to use force
againsteach otherandinstead believed thatice creamisthenearest thingto the gods’
ambrosia, finding the best ice cream flavour would be the more important project
and people’s attitudes in debates about it would resemble their present attitude
towards the question of pre-emptive self-defence. Any talk of truth and objectivity
in such debates can only be parasitic on identifying the project that interests people
more.

However, the appeal to the notion of importance is simply too thin to explain the
nature of the difference in our attitudes towards projects in which truth is at stake
and other projects. In particular, it tells us nothing about the reasons that move us
to take the distinctive attitude that we do towards a topic whenever we understand
that the purpose of debating it is to discover the truth. For we may agree that we
seek truth only when we think that it is important to do so, but we still need to
explain how the judgement that a certain topic is important generates the special
attitude that we adopt when trying to discover the truth about it. In short, we want
to ask why the pursuit of truth on some topic moves us to adopt the distinctive
conversational ethic that we do when debating it.

Here is one explanation. The concept of truth does not just give sense to our
utterances; it also moves us to recognize the intersubjective nature of our quest for
rightanswers.”® When participantsina debate recognize that the aim of their effortis
the discovery of truth, they are moved to see that they stand a better chance of getting
close to it by allowing their individual perspectives to engage and fertilize each
other. Debates genuinely focused on discovering truth are characteristically open
and constructive in exactly this fashion. They resemble less a group of perspectives
‘battling it out’ until one of them dominates than a process of constant reformulation
of each perspective in the light of the other until a mutually satisfactory equilibrium
isreached.”” Thisisanattitude we cannot even begin to account forin (the obviously

75  Cf. R. Rorty, Philosophy and Social Hope (1999), at 35—7.

76  The intersubjective nature of objectivity and truth should be familiar from the discussion of Davidson’s
work in section 3. My suggestion here is that the idea of truth as an intersubjective concept carries an ethical
sense too.

77 My argument here draws on Hans-Georg Gadamer’s account of the dialogical structure of interpretation.
See Gadamer, supra note 54, at 363 ff. Note that the goal of a genuine and honest debate about the truth of
the matter is not to achieve agreement simpliciter, but agreement on the truth. If mere agreement were the
goal, we would not be able to explain what moves participants in such debates to eschew a quick mutual
accommodation of their views at the first available opportunity.
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self-referential) terms of the ‘importance’ of the topic in question for us. It is an
attitude that we need to attribute to the special motivational force that the pursuit
of truth exerts on human beingsand the special conversational ethic that constitutes
its distinguishing mark. If this is correct, talking about truth and objectivity in the
context of our ethical, moral, or legal debates may not offer an argument for one or
the other of the competing views, but it points to the constructive attitude or ethic
that participants in a truth-oriented debate need to adopt if their joint effort is to
bear fruit.

6. CONCLUSION: MODESTY AND CHARITY, NOT SUBJECTIVISM

This article has tried to show that the supposed opposition between the normativity
and the objectivity ofinternational lawisno more thananillusion.I have argued that
there is no reason to deny truth-value to evaluative judgements or, for that matter,
to any theory of international law that accords a central role to such judgements. If
value-laden theories of international law are indeed inferior to theories that exclude
appeals to evaluative judgements, that will be so for other, substantive reasons.
Laying value-scepticism to rest affords us a clearer view of the ground where the
genuine theoretical battles between formalists and their opponents must be fought.

But I think that one would be justified in arguing for a broader point. Taking a
stand on matters of value is often perceived as abandoning the sphere of rational
debate and retreating into the world of indemonstrable conviction. Sceptics like
Koskenniemi supply a philosophical story about truth that supposedly explains and
supports thisattitude. They say that we are not assertive about our evaluative beliefs
—and we are suspicious towards those who are — because matters of value do not
admit of right or wrong answers. Consider the following example of Koskenniemi’s
argument against objective values:

Liberal lawyers start from the assumption that questions of justice (normative neces-
sities, objective interests) are ultimately matters of subjective opinion. [But] how can
a theory of objective interests, that is a theory about someone else knowing better what
my interests are or what it is that I will or have willed, be defended in an objective
way? Does it not . . . look suspiciously like political opinions in disguise? Moreover, in
order to ‘know better’ we should have to accept that there exists a manner in which
we can penetrate the subjectivity of the State to receive knowledge of the meaning,
to the State itself, of its actions. But this would be an indefensible position within the
liberal doctrine of politics. It would make legislation unnecessary. We could simply
posit ourselves as dictators because we ‘know better’ what States will or what lies in
their interest — even better than what States have expressly said. It would make us
Leviathans.”8

This claim seems to me an odd mixture of scepticism and an uncharitable reading
of liberal politics.”® On the one hand, it should be clear by now that the sceptical

78  Koskenniemi, supra note s, at 318.

79  Koskenniemi is not alone in this view. Similar claims are made by R. Unger, Knowledge and Politics (1984), at
66—7; W. Sullivan, Reconstructing Public Philosophy (1982), at 38—40; and M. Kelman, A Guide to Critical Legal
Studies (1987), at 64 ff. For a response see W. Kymlicka, Contemporary Political Philosophy (1990), at 98—100.
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story about ‘knowing better’ one’s mind or having to ‘penetrate the subjectivity’ of
another in order to understand the meaning of their utterances is not credible. If
meanings and correct interpretations are not ‘in the mind’ to begin with, scepticism
about values cannot sustain any argument about the privacy of evaluative thought.
On the other hand, and more importantly, we can explain the core intuitions that
lend Koskenniemi’s scepticism its surface appeal without falling for the incoherent
philosophical claim that values are subjective, a matter of taste and preference, the
only way to respect other people’s views and the like. In fact, we have at hand two far
more plausible stories to account for our non-assertiveness and our liberalism about
questions of value. The first story is theoretical. We can accept that all questions of
value do admit of true and false answers and still say that, on at least some matters,
agents ought to be free to discover those answers for themselves (all liberal political
philosopherstake such a positionin respect of questions about the good). The second
story is more practical. We need to remember that even though they admit of true
or false answers, disagreements about values are sometimes very difficult to define
with precision, let alone arbitrate. Thisisa fact of life that we must register not justin
theory but also in the way we conduct our evaluative disagreements about the point
and purpose of international legal practices. In fact, the very nature and orientation
of ourinternational legal and political debates require that we adopt an open, critical
and charitable conversational ethic. The availability of right and wrong answers,
and our occasional conviction that we are right and others are wrong, may entitle
us to dismiss scepticism about values as incoherent, but it does not give us licence
to lay aside the virtues of modesty, charity and circumspection.

https://doi.org/10.1017/50922156508005633 Published online by Cambridge University Press


https://doi.org/10.1017/S0922156508005633

