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INTERNATIONAL LAW AND PRACTICE

The National Judge as an Ordinary Judge of
International Law? Invocability of Treaty
Law in National Courts

SAIDA EL BOUDOUHI™*

Abstract

Since the Simmenthal case of the ECJ, the national judge has been coined the ‘ordinary judge of
EU law’, meaning that this judge has the primary responsibility for ensuring the effectiveness
of EUlaw through different techniques. While there has been alarge amount of research on the
role of domestic courts in relation to international law, the question of whether the domestic
judge could also be characterized as the ‘ordinary judge of international law’ in the sense the
phrase is used regarding EU law has never been raised. This article identifies the contents of
the phrase in the context of EU law in order to test it against international law. It undertakes
this by transposing the different types of invocability — direct effect, invocability of consistent
interpretation, invocability of damages, and invocability of exclusion — which set the national
judge as a primary judge of EU law, to international law before domestic judges. While the
analysis relies mainly on French case law relating to international law, comparisons are drawn,
where relevant, between the case law of this jurisdiction and that of other jurisdictions in order
to establish a general trend. This permits the conclusion that, while the French courts remain
reluctant to ensure the effectiveness of international law through the adoption of the different
techniques of invocability, other domestic judges behave as ordinary judges of international
law in a way that is very similar to the way the national judges treat EU law.
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I. INTRODUCTION: DOMESTIC JUDGES: FROM ‘EU JUDGES’ TO
‘ORDINARY JUDGES OF INTERNATIONAL LAW’

Since the Simmenthal case," and despite the fact that the European Court of Justice
(EC]) has never formally defined it,* the expression according to which the domestic
judge is the ordinary judge of Community law has acquired a specific meaning.
While the literature in English usually adopts the simpler formula of ‘national
judges, as European Union (EU) judges’, the translation of the French version, juge

Associate Professor (maitre de conférences) at Université Paris 2 Panthéon-Assas [saida.el-boudouhi@
u-parisa.fr].

Case 70/77, Simmenthal SpA v. Amministrazione delle finanze, [1978) ECR 629 at 2785.

2 The Court only used this expression in its Opinion 1/09 of 8 March 2011 on the project of creation of a unified
European patent litigation system, para. 8o.
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de droit commur’, into ‘ordinary judge’ is useful in that it is more precise than
setting national judges ‘as international law judges’. However, both versions reflect
the same concept. As developed through case law, the phrase has come to refer to
several obligations incumbent upon the national judge in the course of his duties as
the judge of EU law. It is commonly understood to mean that the judge must:

1. under certain conditions, directly apply the EU provision;
2. set aside or leave unapplied the inconsistent national provision;

3. sofarasitispossible to do so, interpret the national provision in accordance with
the EU one, and, finally;

4. hold the state responsible for any violation of EU law.

Although the list is not exhaustive,? it corresponds to what is usually referred to
as the different forms of invocability of EU law by private parties before national
courts.

Whereas it has acquired this rather technical meaning in EU law, the phrase
‘ordinary judge’ has a common meaning within some legal systems such as the
French one. It refers to a court which has a general competence, as opposed to courts
which have a specialized jurisdiction conferred upon them by specific legislation.
Therefore, it is the scope of the competence and, more particularly, its general char-
acter that justifies the characterization of ‘ordinary judge’. Under EU law, the phrase
quickly took on another significance — the focus is on the effectiveness of the role of
the domestic judge in respect of EU law, rather than on competence. Indeed, before
the Simmenthaljudgment, nobody questioned the competence of the domestic judge
to adjudicate disputes relating to Community law. Rather, doubts subsisted as to the
powers the judge had to ensure compliance with Community law. The existence of a
specialized court for matters of EU law, i.e. the ECJ, could suggest that the responsib-
ility incumbent upon a domestic court to ensure the compliance with Community
law was minor. However, the case law following Simmenthal has proven beyond
doubt that this responsibility of the domestic court seen as an ordinary or even
primary court of EU law, is as important as that of the ECJ. As is the case concerning
EU law, itisobvious that the domestic court holds general jurisdiction to apply inter-
national law. This is all the more significant as private parties seldom have access to
‘specialized’ courts,i.e.international courts. Yet what remainsunclearisthe extent to
which the domestic judge has a similar responsibility for ensuring the effectiveness
of international law. An assessment of the practice in some jurisdictions shows that
national judges are increasingly behaving like ordinary judges of international law.
This evolution is then comparable to that experienced by Community law, except
that for the latter, an external influence, the ECJ, imposed upon the domestic judge
his status of ordinary judge of Community law. In contrast, for international law, it
is domestic judges themselves who spontaneously behave as ‘worldly judges’.* In

3 Itmaybe completed with other forms of invocability which are not transposable to international law, such as
the invocability of prevention, the reference for a preliminary ruling, or the interim protection of applicants.
4 K. Young, ‘The World, through the Judge’s Eye’, (2009) 28 AYIL 27, at 44.
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one case, it is a formal and compulsory method, while in the other, it is an informal
and voluntary approach.

While parallels between the way EU law and international law are applied by
domestic judges have already been drawn,> this has never been done concerning
the potentialities of the phrase ‘national judges, as EU judges’. The related idea of
the domestic judge being a ‘natural judge’ of international law has been raised but
without drawing any parallels with EU law.® Yet this analogy seems useful since
academics specializing in EU law have long studied the technical meaning of this
principle. Whereas the evolution of EU law has, at least in its beginnings, borrowed
frominternational law,” conversely,nowadaysitisthe evolution of international law
in the domestic legal order which increasingly mirrors the relationship established
between EU law and domestic law. Professor Leben wrote in 1998 that ‘Community
lawissuccessfulinternationallaw’and thatit constitutesa ‘horizon’forinternational
law.®

Although the concern about parallelism with the reception of EU law by national
judges implies an exclusive focus on treaty law, the role played by national judges
in the establishment of customary international law is such that the designation
of ‘ordinary judge’ may be relevant. The notion could be extended far beyond its
equivalent in relation to EU law and give rise to a variety of meanings. However, the
analysis must be limited, in a comparative perspective, to the precise meaning of the
expression concerning the relationship between national law and EU law. In this
respect, the expression ‘ordinary judge of Community law’ was originally used solely
to refer to norms which not only benefitted from the principle of the primacy of EU
law over domestic law, but which also fulfilled the criteria for direct effect. Indeed,
the Community provisions involved in the Simmenthal case, the first case to justify
the designation of ‘ordinary judge’, were granted direct effect. Thus, they could be
directly applied by national judges in preference to contrary national provisions. Not
only would the contrary national provision be excluded (invocability of exclusion)
but it would also be replaced by the EU norm (invocability of substitution).? In this
regard, while these concepts are often taken as synonyms, direct effect (as direct
applicability) may be considered as the consequence attached to self-executing
provisions. This begs the question of the relevance of the envisaged transposition
tointernational law when the latter does not contain as many self-executing norms
as EU law. Whereas the ECJ has granted — and thereby imposed — direct effect to
EU law with a notorious liberalism, the recognition by the domestic judge of the

5 G. Betlem and A. Nollkaemper, ‘Giving Effect to Public International Law and Community Law before
Domestic Courts. A Comparative Analysis of the Practice of Consistent Interpretation’, (2003) 14(3) EJIL 569,
at 569.

6 A.Tzanakopoulos, ‘Domestic Courts as the “Natural Judge” of International Law: A Change in Physiognomy’,
in . Crawford and S. Nouwen (eds.), Select Proceedings of the European Society of International Law (2012). An ad-
apted version of this article is accessible at <http://papers.ssrn.com/sol3/papers.cfm?abstract id=1861067>
(accessed 3 February 2015).

7  See, in part, B. de Witte, ‘The European Union as an International Legal Experiment’, in G. de Burca and J. J.
H. Weiler (eds.), The Worlds of European Constitutionalism (2012), 19—56.

8 C.Leben, ‘Hans Kelsen and the Advancement of International Law’, (1998) 9 EJIL 287, at 298.

9  Onthe different forms of invocability relating to Community law, see D. Simon, Le systeme juridique commun-
autaire (2001), 437-7.
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self-executing character of international treaties is subject to more caution. We
could then conclude that the domestic judge can admittedly be the ordinary judge
of international law, but he/she could only be so in relation to provisions endowed
with direct effect. The scope of the research would then be substantially limited.
Nevertheless, although the principle of direct applicability haslong been considered
an exception with regard to treaty law, it seems that there is a slight evolution as a
result of both the nature of the norms of international law invoked and the behaviour
of domestic judges, who may now more readily grant international norms direct
effect than they would have done in the past. This is the first interest of this article.
A second merit of the question lies in the fact that, in EU law, the theory of ordinary
judge has quickly expanded through case law beyond the principle of direct effect.
This is how, for instance, the ECJ] has imposed on national judges the doctrine of
consistentinterpretation where the EU provisionsatissue are not directlyapplicable.
It is also in this legal context that the theory of the state obligation to make good
any damage caused by its violation of EU law when the provisions involved are not
endowed with direct effect was initially developed.

The aim of the article is to proceed from observation of French and other domestic
case law in order to test the assumption that the domestic judge is an ordinary judge
of international law. Even though the reception of international law by French
judges will be the primary focus of this article, regular glances into other jurisdic-
tions will widen the scope of the study and allow a preview of the direction of the
way the law may evolve. Therefore, this article will establish a twofold comparison:
on the one hand, it will apply in a systematic manner the different implications of
the domestic judge being an ‘ordinary judge of EU law’ to international law; and,
on the other hand, it will draw parallels between the way in which French courts
ensure the effectiveness of treaty law and the stances adopted by other domestic
courts. To that effect, the phrase ‘the domestic judge, as an ordinary judge of inter-
national law’ will be broken down into different forms of invocability of treaty law.
The first and most established type of invocability is the direct effect theory which
tends, in spite of the evolutions it has experienced, to run counter to the suggested
thesis in that it appears as an obstacle to a greater effectiveness of international law
(section 2). Other, more recent forms of invocability introduced in France and other
countries tend, on the contrary, to justify the transposition to international law of
the phrase stemming from the Simmenthal case (section 3).

2. RESISTANCE TO INTERNATIONAL LAW THROUGH THE THEORY OF
DIRECT APPLICABILITY

Itis the combined effect of the principles of primacy and direct effect which enabled
the ECJ in the Simmenthal case to turn the domestic judge into the ordinary judge
of Community law. However, whereas treaty provisions generally benefit in France
from the same principle of primacy over legislative and infra-legislative norms that
governs EU law, it is difficult to assert that they enjoy direct applicability to the same
extent. Indeed, direct applicability appears as the main obstacle to describing the
domestic judge as an ‘international law judge’. Even though several elements point
to an evolution in the French judge’s treatment of international law, there are still
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numerous signs of reluctance towards a generalization of the direct applicability
of international norms which would be comparable to the generalization which
occurred in respect of EU norms.

2.1. Anincipient evolution
The theory of direct applicability, which originates back to an 1829 decision of
the Supreme Court of the United States'™ and a 1928 opinion delivered by the
Permanent Court of International Justice (PCIJ),’* was established at a time where
the ‘contract type’ treaties were predominant. The sole purpose of these treaties,
which dealt mainly with peace and borders, was to regulate the relations between
the contracting states. Accordingly, the opinion of the PCIJ establishes the principle
of the non-presumption of direct applicability."> The direct applicability of treaties
was then only an exception to the ‘well-established principle’'3 according to which
treaties only regulate the rights and obligations of contracting states, excluding
those of private parties. Additionally, as any other exception, this particular one was
subject to restrictive conditions. It appears that the Permanent Court only conceived
the possibility of directapplicability if ‘the very object of aninternational agreement,
according to the intention of the contracting Parties, [was] the adoption by the Parties
of some definite rules creating individual rights and obligations and enforceable by
the national courts’.’* Apart from the criteria of precision and comprehensiveness of
the rules, namely ‘enforceable by the national courts’, which are more objective, the
criterion that stands out in this definition is that which, being eminently subjective,
rests upon ‘the intention of the contracting Parties’. Even though this opinion of
an international court confirms the applicability of international treaties before
the domestic judge, the implementation of this principle nevertheless pertains to
his/herexclusive competence. Hence the direct applicability of international treaties
is submitted to conditions which may vary significantly from one national judge
to another. In contrast, under EU law, the criteria identified by the ECJ in the Van
Gend en Loos case must be strictly applied as part of EU law. Moreover, while the EC]
undoubtedly drew its inspiration from the criteria established by the PCI]J, it did so
as to better depart from them, especially with respect to the subjective criterion of
intention of the parties to which it never resorted;’> the only criteria established
by the Van Gend en Loos case are the clarity, precision, and unconditionality of the
provisions involved.*®

In France, the conceptualization of direct applicability is very recent because
until the GISTI case in 1990, delivered under the influence of Advocate General R.

10 Fosterv. Neilson, 27 US 253 (Sup.Ct. 1829), 314.

11 Jurisdiction of the Courts of Danzig (Pecuniary Claims of Danzig Railway Officials who have passed into the Polish
Service, against the Polish Railways Administration), Advisory Opinion, PCIJ Rep. Series B No. 15.

12 Ibid,at17.

13 Ibid.

14 Ibid.

15 It should nevertheless be noted that it appears indirectly through the criteria pertaining to the object and
nature of the agreement in the case law of the EC] when direct applicability of treaties concluded by the EU
isinvolved. See Opinion of Advocate General Darmon, Case 12/86, Demirel v. Stadt Schwdbisch Gmiind, [1987]
ECR3719.

16 Case 26/62, NV Algemene Transport — En Expedite Onderneming Van Gend en Loos c. Nederlandse Administratie
der Belastingen, [1963] ECR 1, at 3.
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Abraham,'” domestic judges refused to interpret international treaties and thereby
referred the matter to the ministry of foreign affairs. What can be observed in the
first cases relating to the direct applicability of international treaties, and, more
precisely, in the adjoining opinions of the advocates general, is a reference not only
to the objective criteria of precision and comprehensiveness of the provision, but
also to the subjective criterion relating to the addressee of the provision. Thus,
in the GISTI case of 1997, although the Advocate General R. Abraham indirectly
refers to the case law of the ECJ by using the expression ‘direct effect’ instead of
the more traditional ‘direct applicability’, he first proceeds to an examination of the
subjective criterion of the addressee of the provision."® One can nonetheless already
discern an intention to draw a parallel with the criteria applicable to Community
law, suggesting that the more restrictive approach endorsed by the PCIJ could be
abandoned in favour of a conception more favourable to international law, inspired
by the treatment reserved for EU law in domestic law.

In his opinion on the GISTI case of 1997, Advocate General R. Abraham declared,
in what seems to be a wish rather than an observation, that the Conseil d’Etat is more
and more open to direct effect.” In an integrationist thrust, he even went as far as
to assert that French law, which he categorically describes as monist, had opted fora
presumption of direct effect to which specific exceptions were ascribed that should
be interpreted strictly. One may see in this assertion an intentional departure from
the reasoning held by the PCIJ. Although such an understanding surely confirms
the hypothesis according to which the domestic judge is the ordinary judge of
international law just as much as he is the ordinary judge of EU law, it does, however,
notseem to be supported by the practice of French courts, which still display caution,
or even reluctance, to recognize direct effect. They have nevertheless irreversibly
initiated an evolution of the theory of direct effect that will hopefully continue.

Indeed, the case GISTI-FAPIL delivered by the Conseil d’Etat on 11 April 2012
has generally been welcomed as an improvement by the administrative court in its
openness to international law and its application of the theory of direct effect.>® This
case clarified for the first time the criteria to be applied by an administrative judge
in order to determine whether a treaty provision is directly applicable. In the past,
French courts would generally only conclude in a laconic manner that such or such
provision of a treaty was or was not directly applicable. It was however clear from
the pre-2012 case law that the administrative judge often resorted to the wording of
the provisions, relying on phrasessuch as ‘the contracting states undertake to ...’, to
conclude that a treaty only created rights and obligations to states. While an isolated
case from 2008 implicitly initiated a new trend,”" the supreme administrative court
incorporated it in a recital of the GISTI-FAPIL case. Indeed, after laying down the
two relevant criteria for the determination of the direct effect of a treaty provision,

17 CE 29 Juin 1990, GISTI, concl. R. Abraham, (1990) AJDA, 621.

18 Op. R. Abraham, on CE 1997, GISTI, supra note 1. Similarly, op. F. Scanvic, CE 29 janv. 1993, M™¢ Josefa
Bouilliez, (1993) RFDA, 794 ff.

19 Op.on CE, sect., 23 April 1997, GISTI, (1997) RFDA, 585.

20 CE 11 April 2012, GISTI-FAPIL, No. 322326, Lebon.

21 CE 31 October 2008, Section frangaise de 'Observatoire international des prisons, No. 293785, Lebon 374.
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namely that the stipulation must not have ‘for sole purpose to regulate the relations
between [states’ (i) and that it must be unconditional (ii), the Conseil I’Etat specifies
that the absence of these conditions ‘should not be implied from the sole fact that
the provision defines the contracting [s|tates as the recipients of the obligations
it creates’.*” In other words, it excludes the possibility that the wording of the
provisions could play a role in the identification of these two criteria, which must
be examined only in light of ‘the intention expressed by the parties and the general
spirit of the treaty invoked, as well as its content and terms’.*3

With regard to the French 9udicial’ judge — as opposed to the administrative
one — after showing a clear reluctance between 1993 and 2005 to directly apply the
Convention on the Rights of the Child, and even though he/she has not yet clarified
his/her own criteria, it should however be noted that he/she has also initiated an
evolution in favour of the theory of direct effect. It isindeed particularly tempting to
consider the judicial judge’ as the ordinary judge of international law when the Cour
de cassation automatically raises the inconsistency of a national rule with a treaty
provision as vague as the ‘right to work’ provided for by Article 6 of the International
Covenant on Economic, Social, and Cultural Rights, to which it has nonetheless
granted direct effect.* In doing so, the supreme judge seems to have swept aside the
allegedly programmatic feature of this international convention, whilst ignoring
the drafting options of the Covenant which may give the impression that member
states are the only addressees.

While this trend may be accounted for by the change in the nature of interna-
tional law under which the individual has an increasingly central position, it cannot
be denied that there is also a change in the attitude of the domestic judge. Indeed,
in relation to the Convention on the Rights of the Child, only this ‘psychological’
evolution of judges explains that the same provisions had been deprived of direct
effect for years before the emergence of an undeniable shift in two 2005 cases.”> In
French law, the European Convention on Human Rights (ECHR) is a unique case
since most of its provisions are now endowed with direct effect. This is more than
enough to allocate to the domestic judge the label of ‘ordinary judge of the European
Convention of Human Rights’.?® Is it possible to extend this designation to the
context of international law generally in spite of the restricted number of treaty
provisions which are granted with direct effect? The number of instruments con-
taining directly applicable provisions according to French courts remains limited.
While most examples of direct applicability are drawn from multilateral treaties
dealing with human rights such as the Convention on the Rights of the Child, the
Covenant on Economic, Social and Cultural Rights or ILO conventions, it is often
overlooked that provisions of many bilateral agreements, and particularly those

22 GISTI-FAPIL, supranote 20.

23 Ibid.

24 Soc., 16 December 2008, Eichenlaub v.. Axia France, No. 05—40.876.

25  Civ. 1%, 18 May 2005, n° 02—20.613, Bull. civ. 2005, I, No. 212 et Civ. 1'¢, 18 May 2005, n° 02-16.336, Bull. civ.
2005,1, No. 211.

26  P.Deumier, ‘Le juge interne face a la coordination du droit communautaire et de la Convention européenne
des droits de ’homme’, (2008) 1 RTD Civ. 444.
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of tax and establishment conventions, are endowed with direct applicability. One
may highlight the privileged position enjoyed by the latter category of treaties, the
violation of which must be raised by the courts on their own motion.*”

2.2. An ongoing reluctance
Despite the privileged status of some economic conventions and significant im-
provements regarding human rights treaties, direct effect of international norms
clearly remains the exception rather than the rule. A study undertaken by the Con-
seil d’Etat emphasizes that ‘international norms creating rights or obligations for
private parties ... remain rare, because only a few provisions of conventional inter-
nationallaware of adirectly applicable nature’.?® Even though the clarification made
for the first time in 2012 about the criteria of direct applicability was an important
step forward, there remainsadoubtas to howliberal a use the judge may make of this
methodologyin the future. These criteria may be interpreted very loosely in abstracto,
but one must be cautious and wait to see how they will be applied in practice by
the administrative judge. The new methodology has given rise to some expectations
regarding certain international treaties such as the European Social Charter or the
Aarhus Convention which are often set aside for lack of direct effect,*® but it quickly
appeared that the change in vocabulary in the GISTI-FAPIL case would not neces-
sarily entail a fundamental change in the attitude of the Conseil d’Etat in relation to
international law. In fact, even though it resorts to the two criteria identified in that
case in its reasoning, it still concludes that most provisions of the European Social
Charter are not directly applicable even though they are clearly aimed at protecting
the rights of individuals.3° In other situations, it simply refers back to the identified
criteria and merely resorts to a laconic formulation which presupposes the lack of
direct effect of the Charter,?” notwithstanding that other national jurisdictions such
as the Dutch Supreme Court have long granted direct effect to some provisions of
this text.3* Besides, the criterion of the unconditional character of the provisions is
sufficiently flexible to grant the judge with a significant discretion without making
any difference to the situation that was prevailing prior to the GISTI-FAPIL case. It
has even been announced that ‘the Conseil will often have to hide behind the same
old formulations in order to deny direct effect’.33

We are therefore far from the position of EU law before domestic courts. Concern-
ing domestic courts, besides the fact that direct effect is assessed authoritatively by
the EUjudge who imposes it on national judgesin cases where they do not recognize

27  Foranassessment of the legal status of international fiscal conventions, see M. Collet, Droit fiscal (2012) 77—9.
See also, CE, ass., 28 June 2002, Société Schneider Electric, No. 232276, Lebon, 233.

28 FEtudes du Conseil d’]état, La norme internationale en droit frangais, Doc. fr. 2000, 25.

29 X. Domino and A. Bretonneau, ‘Les aléas de I'effet direct’, (2012) AJDA, 936. It should be noted that some
provisions, namely paras. 2, 3, and 7 of Art. 6 of the Aarhus Convention are of direct effect.

30 CE 4 July 2012, Confédération frangaise pour la promotion sociale des aveugles et des amblyopes (CFPSAA), No.
341533, Lebon, 261.

31 CE 7 November 2012, No. 350313.

32 Supreme Court, 30 May 1986, NJ 1986, No. 688, (1987) 1987, 389—7 (on the European Social Charter, Art. 6,
para. 4 and Art. 31).

33 C.Santulli, (2013) RFDA, 419. Our translation.
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it spontaneously, the three criteria applied, namely precision, clarity, and uncondi-
tionality, have an objective character which stems exclusively from the drafting of
the norm. Thus, while the intention of the parties, resulting from the case law of the
PCIJ, remains a tool for the assessment of the criteria of direct applicability before
national judges, it was not used by the Community judge in the Van Gend en Loos
case relating to EC norms in domestic law, nor in the Demirel case relating to treaties
that are binding on the EU.3#

The situation of international law before French courts is also very different from
its situation before some foreign courts. To some extent, the Conseil d’Etat seems to
have, by using these two criteria, matched the American case law, as specified in the
Restatement (Third) of the Foreign Relations Law of the United States at paragraph 111: for
atreaty provision to be self-executing, (i) its implementation must not depend upon
theintervention of national legislation; and (ii) individuals must be the addressees of
the provision. Interestingly enough, the criterion which offers flexibility by lending
itself to a most subjective assessment is not the same in the two jurisdictions.
While the French judge tends to rely on the addressees’ criterion to deny direct
applicability, American courts frequently claim that ‘treaty drafters intended the
treaty to be implemented by legislation rather than judicial action’.3% Be that as it
may, one can conclude that although it is formally monist, the American system
has distinguished itself over the last years because of its material, or jurisprudential,
dualism resulting from national judges’ reluctance to incorporate international law
into domestic law.3® This tendency has been called ‘nationalist’.3”

With regards to other foreign jurisdictions, it seems that the greatest openness
to international law is usually made possible through the abandonment of the
criterion pertaining to the object of the treaty or provision. In other words, the very
subjective question of whether the object of the relevant provision is to regulate
the relations between states or rather to grant rights to individuals is not raised. As
is the case with EU law, the starting point appears to be a presumption that rights
have been created in favour of individuals. Thus, the courts of the Netherlands and
Luxembourg only take into consideration the necessity or absence thereof to adopt
additional national measures, i.e. the criterion of unconditionality, including where
an agreement imposes obligations incumbent exclusively upon states.3® Similarly,
Spanish judges tend to set as criteria for direct applicability the precise, complete,
and unconditional aspects of the provision.3® Whereas the relevance of the phrase
‘ordinary judge of international law’ with reference to the French judge may be put
into question, the expression makes sense when applied to other national courts.
By interpreting the theory of direct effect in a liberal way, those courts behave as
‘ordinary judges of international law’.

34 See Demirel case, supranote 15, at pts. 23 and 25.

35 D.Sloss, ‘United States’, in D. Sloss (ed.), The Role of Domestic Courts in Treaty Enforcement (2009), 528—9.

36  See for instance the famous US Supreme Court case Medellin v. Texas, 552 US 491 (Sup.Ct. 2008).

37 See Sloss, supranote 35, at 529.

38 J. Brouwer, The Netherlands’, in D. Hollis, M. Blakeslee, and B. Ederington (eds.) National Treaty Law and
Practice (2005), 483, at 503.

39 Tribunal Supremo (sala de lo contencioso-administrativo), 22 April 2010, 507/2007.
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The conditions for the recognition of direct effect therefore seem to be the main
obstacle to the effectiveness of international law within domestic law. As was put
by A. Nollkaemper, ‘direct effect more often than not functions as a shield’.*° Direct
effect would then be to formally monist systems what incorporation is to formally
dualist systems. Indeed, disregarding some exceptions,** the debate surrounding
the direct effect of international norms is non-existent in systems which require the
incorporation of international law into domestic law. This is the case for instance
in the United Kingdom, Australia, Canada, Malta, Israel, Ireland, Denmark, Norway,
Sweden, Iceland, and the Czech Republic.#> Can we then go as far as saying that the
question of the effectiveness of international law through domestic courts never
arises in respect of these systems? Does it ensue from this that in all of these
legal systems the national judge can never be said to be the ordinary judge of
international law? In other words, is direct effect the only channel through which
the national judge may progressively become the ordinary judge of international
law? This is certainly not the case if the analogy with EU law is to be furthered. It is
undoubtedly in relation to directly applicable norms that the concept of ‘ordinary
judge of Community law’ hasemerged, butitisinlight of other forms of invocability
that it has acquired its fullest meaning.

3. REMEDIES FOR THE DIRECT EFFECT OBSTACLE

Despite being initially the only method of ensuring the effectiveness of EU law,
direct effect has lost its ‘monopoly’*3 to the benefit of other techniques which tend
just as much, although in an indirect way, to ensure the prevalence of EU law by
the national judge. Just as direct effect, these other techniques contribute to the
transformation of the domestic judge into the ordinary judge of EU law. The two
main techniques are that of consistent interpretation and the action for damages
against the state for violation of EU law. A third, more controversial technique, is
called the invocability of exclusion. These three techniques can be presented as
remedies for the hurdle of direct effect. The question therefore arises of whether,
in the absence of a more liberal recognition of direct effect, international law may
benefit from these forms of invocability which would ground the assertion that the
domestic judge is also the ordinary judge of international law.

3.1. Invocability of consistent interpretation
Theobligationtointerpretdomesticlawsothatitisconsistentwith EUlaw,including
when the latterisnot directly applicable, hasbeen imposed on national judges by the

40 A.Nollkaemper, ‘The Duality of Direct Effect of International Law’, (2014) 25(1) EJIL 105, at 115.

41 Forinstance, even though Italy has a formally dualist system, the measure for the incorporation of the treaty
into the national legal order requires the adoption of a standpoint on the directly applicable character of its
provisions.

42 The Czech Constitution provides for a particular regime for treaties on human rights which are not subject
to an obligation of incorporation for the purposes of applicability.

43 C. Broyelle, ‘La responsabilité de I’Etat pour non-exécution du droit communautaire’, in J.-B. Auby and J.
Dutheil de la Rochere (eds.), Droit administratif européen (2007), 729.
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ECJsince 1984.4* The obligation of consistent interpretation has then been extended
to international agreements binding on the European Community.*> The ECJ has
thereby distinguished the principle of direct effect, which it does not recognize in
the WTO (World Trade Organization) agreement on intellectual property at issue,
from the obligation of consistent interpretation incumbent upon domestic judges.
The invocability of consistent interpretation has clearly been applied in this case as
aremedy for the lack of direct effect of the provisions concerned.

Asaremedy to the obstacle of direct effect in monist systems, the theory of consist-
ent interpretation is often dated back to the US Supreme Court’s case law, through
what is called the Charming Betsy canon.*® Many courts belonging to formally mon-
ist systems use this technique. This is particularly so in the Netherlands,*” Spain,
Greece, Finland, and Romania.*® The situation in Spain deserves special attention
because the duty of consistent interpretation is prescribed for by the Constitution as
Article 10.2 requires provisions on the fundamental rights and freedoms recognized
by the Constitution to be interpreted in light of international treaties ratified by
Spain, and this, in spite of the principle of constitutional supremacy over treaty law.
A fortiori, the technique of consistent interpretation is also mandatory with regards
to infra-constitutional norms, as it is frequently resorted to by national judges, not
only in relation to norms that are devoid of direct effect, but also in relation to
treaties which have not been published according to the rules.*® Other constitutions
opt for similar options.5°

The theory of consistent interpretation must however not be confined to monist
systems. It also has a role to play in formally dualist systems in order to regulate the
relations between international and domestic law. Thus, some national courts resort
tothistoolin orderto take into consideration international norms which either have
not been formally incorporated into national law or while incorporated seem to be
in conflict with national norms. It then appears that a large number of domestic
judges belonging to formally dualist systems resort to the theory of consistent
interpretation in a way that is much more favourable to international law than do
many of the judges belonging to monist systems. In so doing they adopt a rather
monist approach. Certain cases are quite emblematic as it is the Constitution itself
which imposes the use of this technique in the interpretation of any domestic norm.
The South African Constitution is a notable example.>* In these states, domestic

44  Case 14/83, Von Colson and Kamann v. Land Nordrhein-Westfalen, [1984] ECR 1891. See also Case C-106/89,
Marleasing v. La Comercial Internacional de Alimentacion, [1991] ECR 4135, esp. paras. 8—9.

45  Case C-53/96, Hermes International v. FHT Marketing Choice BV, [1998] ECR 3603, para. 35.

46 Murray v. Schooner Charming Betsy, 6 US 64 (Sup.Ct. 1804).

47  Supreme Court (Netherlands), TSM Compagnie d’Assurance Transports v. Geisseler Transport AG, 16 November
1990, NJ 1992/107.

48 For more examples, see chapter on ‘consistent interpretation’ in A. Nollkaemper, National Courts and the
International Rule of Law (2011), 148—9.

49 R.Bermejo Garciaetal., ‘Espange/Spain’,in P.Eisemann (ed.), L’intégration du droit international et communautaire
dans Pordre juridique interne (1996), 183 at 211.

50 Seealso, the Portugese Constitution (Art. 16[2]limits the obligation of conform interpretation to the Universal
Declaration of Human Rights) and the Romanian Constitution (Art. 20[1]).

51 Section 233:‘When interpreting any legislation, every court must prefer any reasonable interpretation of the
legislation that is consistent with international law over any alternative interpretation that is inconsistent
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tribunals tend to have a strong presumption of the consistency of domestic law
with international treaty provisions which they would not otherwise be able to
apply directly. Thus, following the case of Baker v. Canada (Minister of Citizenship
and Immigration) determined in 1999,5* several decisions by the Canadian Supreme
Courthave confirmed that the valuesand principles which are reflected in treaty law
and binding on Canada should be taken into account when interpreting national
norms, including when the former have not been incorporated into domestic law.53
Thus, a system may be formally dualist and materially or jurisprudentially monist.
The British courts have also used this technique with respect to Article 15 of the
United Nations Convention Against Torture which relates to the inadmissibility of
evidence obtained as a result of torture.>* Similarly, the Israeli Supreme Court held
that in accordance with the “presumption of compatibility” between domestic law
and provisions of international law’, it was ‘required to interpret statutes — as well
as powers acquired by government authorities — in a manner which complies with
the provisions of international law’.55 Other examples may be found in relation to
otherjurisdictions such as the High Court of New Zealand>® or the Supreme Court of
Bangladesh which held that even though ithad not been incorporated into domestic
law, the United Nations Convention on the Rights of the Child should be taken into
consideration in cases where there is a lack of certainty or a gap in national law.>”
The Indian Supreme Court adopted, in its interpretation of the Constitution, similar
reasoning with respect to Article 9, paragraph 5 of the Covenant on Civil and Political
Rightswhichrelates to the obligation to compensate>® whereby it explicitly relied on
asimilarinterpretationadopted by the Australian Supreme Court on the Convention
of the Rights of the Child. This tendency of jurisdictions based in formally dualist
systems to incorporate, by way of interpretation, treaties relating to human rights
into the domestic order has been rightly coined ‘creeping monism’.>?

Along this quite generalized trend of domestic courts considering themselves as
the true ordinary judges of international law, a French exception seems to subsist.
Thus, while Canadian and Australian judges overcome their own formal dualism by
resorting to the theory of consistent interpretation, the French courts do not seem
tolive up to their apparent monism by rejecting any form of invocability other than

with international law’. The system may be characterized as mainly dualist because the concept of self-
executing treaties ‘has thus far remained a dead letter in the practice of South African courts’ (E. de Wet,
‘South Africa’, in D. Shelton (ed.), International Law and Domestic Legal Systems, (2011), 567 at 574).

52 [1999]2 SCR 817.

53  See also the cases of Canada Ltée (Spraytech, Société d’arrosage) v. Hudson (Ville), [2001] 2 RCS 241, 2001 CSC
40; Suresh v. Canada (Minister of Citizenship and Immigration), [2002] 1 SCR 3, 2002 SCC 1.

54 A (FC)v. Secretary of State for the Home Department (Conjoined Appeals) (2005) UKHL 71.

55  Kav La’oved Association v. Israel, HC] 4542/02; ILDC 382 (IL2006) [37].

56 Rahman v. Minister of Immigration; Rahman v. Deportation Review Tribunal and Minister of Immigration, AP
56/99/CP49/99; ILDC 219 (NZ 2000) [54].

57  State v. Metropolitan Police Commissioner, 60 DLR (2008) 660; ILDC 1410 (BD 2008).

58  People’s Union for Civil Liberties v. Union of India (1997) 125 ILR 510. In another case, the Supreme Court held
thatinternational declarations and conventions ‘hold an important persuasive value’ and that consequently,
they may be used for the interpretation of Acts of Parliament (Vishaka v. State of Rajasthan, Supreme Court
decision, AIR 1997 SC 3011 (1997), 13 August 1997, ILDC 1177 (IN 2007)).

59 M. Waters, ‘Creeping Monism: The Judicial Trend toward Interpretive Incorporation of Human Rights
Treaties’, (2007) 107(3) Columbia Law Review 628, at 634.
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direct effect. It may only be a matter of time, since the French judge has often needed
more time than other national judges when it comes to the relationship between the
national and theinternationallegal order. Thiswas obviousinregards to Community
law, as it took longer for the French judge to accept its fundamental principles of
primacy and direct effect than for other national judges based in dualist systems.
Besides, the French judge is familiar with the technique of consistent interpretation
for he applies it routinely to interpret legislative norms in light of constitutional
norms which are not directly applicable and to interpret, at the request of the EC]J,
national norms in light of EU law where the provisions of the latter do not comply
with the established criteria for direct effect.

Although the technique of invocability unquestionably contributes to the trans-
formation of the domestic judge into the ordinary judge of international law or into
an ‘internationalist’ judge, it is limited as it must not constitute an interpretation
contra legem. In other words, the technique of consistent interpretation can only
be resorted to in so far as the national provision does not openly conflict with the
international provision. Thus, other forms of invocability may be more effective.

3.2. Invocability of damages

Therighttoanaction for damages before the domestic court fora violation of EU law,
stemming from the Francovich and Bonifaci case,* first emerged as a remedy for the
lack of direct effect. Subsequently, and upon the delivery of the Brasserie du Pécheur
and Factortame judgments,” the EC] drew a distinction between direct effect and
invocability through damages by rejecting that they could be mutually exclusive.
However, even today, the possibility of bringing an action for damages in order to
obtain compensation from a state for violations of its EU obligations remains an
option for the aggrieved applicant. This is only possible in situations where the
applicant cannot directly invoke the provisions at issue either because of their lack
of precision or unconditionality, or because of the horizontal nature of the dispute
in question.® However, given the direct applicability of most of the provisions of EU
law, the action for damages now appears to be more of a complementary mechanism
than an alternative per se. The same is not true with respect to international law,
where, given the restrictive criteria for direct effect, the action for damages remains
a convenient alternative at least on a theoretical level.

The Francovich and Bonifaci case has been followed by several supreme juris-
dictions of the EU.%3 Before the French judiciary, a right to obtain compensation
for violations by the state of its international obligations emerged almost at the
same time as when the action for damages was crafted by the ECJ. In fact, the ad-
ministrative judge recognized in the 1990s a fault-based liability triggered by the

60 Case C-6/90 and C-9/90, Francovich and Bonifaci v. Italy, [1991] ECR 5357.

61 Cases C-46/93 and C-48/93, Brasserie du Pécheur SA v. Federal Republic of Germany and The Queen v. Secretary of
State for Transport, ex parte Factortame Ltd. and Others, [1996] ECR 1029.

62 Case 91/92, Faccini Dori v. Recreb Srl, [1994] ECR 3325.

63 Bundesgerichtshof, 24 October 1996, Brasserie du Pécheur, IIl ZR 127/91; (1997) 1 CMLR 971; House of Lords,
R v. Secretary of State for Transport, ex parte Factortame Ltd and ors (No. 5), (2000) 1 AC 524, 28 October 1999; o1,
in Spain, Audiencia Nacional, Recurso contencioso-administrativo, No. 365/2001, RJCA/634, 7 May 2002.
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introduction of administrative acts that are inconsistent with international oblig-
ations. The groundbreaking Gardedieu judgment completed the picture in 2007
by creating a new form of state liability. This results from the inconsistency of a
legislative act with an international obligation on the ground of a sui generis type
of responsibility as distinguished from the two classical fault-based and no-fault
liability systems.®s In both cases, the breach of an international obligation, be it by
the administration or the legislator, will trigger an obligation incumbent upon the
state to make good the resulting damage. The analogy between this case law and the
Francovich and Bonifaci case, which substantiated the notion of ‘ordinary judge of EU
law’, has already been made.®® While one may read into this case law an implicit
condition of direct applicability of the relevant treaty obligation,®” such a criterion
does not appear explicitly in any of the relevant cases. Consequently, nothing indic-
ates clearly whether compensation intervenes as a remedy for the absence of direct
effect or, on the contrary, if it is conditional upon the direct effect of the norms
invoked.

It is argued that the action based on liability for violations of international ob-
ligations could appear as supplementary means for the judge to ensure the effects
of international law in cases where it cannot be directly applied. Indeed, if the lo-
gic of the EU judge is to be followed, the invocability of damages, similarly to the
invocabilities of interpretation and exclusion, would not be dependent upon direct
applicability. This is because it is a corollary of the principle of primacy rather than
of that of direct effect.%®

However, as applied by the French courts, state liability for breaches of interna-
tional law are not subject to the same legal regime as that of its equivalent in the
EU legal order. Therefore, while the French judge does not make any mention of the
principle of direct effect in cases of state liability, neither does he indicate which
other conditions must be fulfilled by the relevant provision of international law.
The judge simply applies the administrative law regimes of fault-based liability in
one case and sui generis liability in the other. As for the EC]J, since its first judgments
it has submitted state responsibility for breaches of Community law to two main
conditions: the object of the breached rule must be to confer rights on private parties;
and the violation must be of a specific nature. No reference to such conditions can
be found in the French case law relating to state liability for violations of EU law.
The French judge merely defines the violation as fault-based and assesses the causal
link with the damage suffered by the applicant. This apparently more favourable

64 CE, ass., 28 February 1992, Société Arizona Tobacco Products, No. 87753, Lebon, 81; CE, ass., 30 October 1996,
Société Jacques Dangeville, No. 141043, Lebon, 558.

65 CE, ass., 8 February 2007, No. 279522, Lebon, 78

66 J.-C.Bonichot, ‘Le point de vue d’un juge de I'Union’, (2013) AJDA, 396.

67 E.Lagrange, ‘L'efficacité des normes internationales concernant la situation des personnes privées dans les
ordresjuridiquesinternes’,RCADI, 2011, 523. The authorrelies on the opinion of Advocate General Derepasin
this case. He had suggested that the Conseil d’Etat limit open the liability regime only for directly applicable
provisions.

68 See Simon, supra note 9, at 441; S. Prechal, ‘Direct Effect, Indirect Effect, Supremacy and the Evolving
Constitution of the European Union’, in C. Barnard (ed.), The Fundamentals of EU Law Revisited: Assessing the
Impact of the Constitutional Debate (2007), 35.
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regime may be attributed to the influence exercised, in parallel with EU law, by the
European Court of Human Rights, which would probably not be satisfied with a
regime that, according to another condition set by the ECJ, only sanctions violations
which go beyond a certain threshold.®® The administrative judge thus endeavoured
to create a regime that would apply to the whole of international law and which
would not be specific to EU law. It is worth noting that the EC] requirement that
the provision involved grant rights to private parties amounts to one of the condi-
tions set by the Conseil d’Etat with respect to direct effect. Whereas the European
judge has carefully distinguished between the conditions for direct effect, specific-
ally precision, clarity, and unconditionality, and those for invocability of damages,
the French judge has merged these two sets of conditions by requiring that a pro-
vision be unconditional and grant rights to individuals to be directly applicable.
It is as if all the efforts were focused on making direct applicability hard to get
while not seeing the necessity to limit the recourse to state liability for breaches
of international law by adding new conditions to the classical regime of public
liability.

This may be because even though French case law relating to the principle of
state responsibility for the violation of EU law is quite extensive, no implementa-
tion of this mechanism can, in practice, be found with respect to international law,
understood as going beyond European law. Indeed, while the wording of the French
judge points to state liability for breaches of international law generally, in practice
this legal action is only resorted to in cases involving EU law or the law of the
ECHR.7° Thisis confirmed by the case law which followed and applied the Gardedieu
judgment.”” Even though one may agree with C. Broyelle that ‘Community law ...
has led judges to come up with new solutions which will benefit to the whole of
international conventional norms’,”*> no example of an application of this mech-
anism to violations of other norms of international law can be found at present.
Yet, ECHR law, just as EU law, benefits from an extensive direct applicability which
relegates the action for damages to a complementary, if not secondary, function.
What would truly allow for the expansion of the effectiveness of international law
before domesticjudgesis the extension of the legal action for damages to other treaty
norms.

There are some examples of domestic courts in other jurisdictions which have
recognized aright to compensation following a violation of international law which
differs from that stemming from the EU or the ECHR. The Belgian Cour de cassation
held that any violation of a provision of international law endowed with direct
effect is a fault which triggers the liability of the administration.”? Although the

69 J.Sirinelli, Les transformations du droit administratif par le droit de 'Union européenne (2011), 527-8.

70  The Gardedieu case itself involved the ECHR and therefore exceeded the strict perimeter of EU law which
benefits from a guaranteed extrinsic effectiveness.

71 T.A.Bordeaux, 5 November 2008, M. S. Bouamine, No. 0701796 (invoking Art. 2 of the ECHR for information
on the effects of smoking; T. A. Lille, 10 November 2009, M. Camuset, No. 0702487 (directive of Community
law which had not been transposed into domestic law).

72 C. Broyelle, ‘L'influence du droit communautaire sur le régime de la responsabilité administrative’, in J.-B.
Auby and J. Dutheil de la Rochere (eds.), Droit administratif européen (2007), 1032-3.

73 Cass. (Belgique), 14 January 2000, Bull. Cass., 2000, 102.
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invocability of damages is clearly dependent upon the existence of direct effect in
this case, it must be recalled that the latter is not subject to the condition that the
norm involved grant rights to individuals before the Belgian judge. The invocabil-
ity of damages is then more favourable to individuals than the regime of liability
created by the Francovich case law or the regime of direct effect in France. Amer-
ican courts seem to conceive the action for damages as a remedy for the breach
by state authorities of a treaty provision that is self-executing and that creates
individually enforceable rights such as Article 36 of the Vienna Convention on
Consular Relations.’* This may be analysed as one of the rare cases in which dir-
ect applicability differs from the doctrine of self-executing treaties. While direct
applicability, with its exclusion and substitution effects, would have led to the sup-
pression of the incriminating statements that had been introduced in breach of a
treaty provision, the judge has opted for an alternative type of invocability where
the action for damages provided that the self-executing provision also creates en-
forceable rights. A principle of state responsibility is also found in Greece where
it seems to be applied to the whole of international law’5 or in Austria where it
is equally submitted to the direct applicability of the provisions at issue.”® Gen-
erally speaking, depending on their public liability regimes, most monist systems
can develop this type of invocability for breach of treaties which are adequately
ratified. Indeed, the latter constitute an integral part of the rules of legality which,
when breached, may entail a right to compensation under certain, more or less
restrictive, conditions. However, for this invocability of damages for violation of
international law to be as effective as that resulting from the Francovich case of
the ECJ, its conditions ought to be distinguished from those of direct applicability.
Indeed, the specificity of the EU invocability of damages is that it can fill in the
gaps of the direct effect invocability. Besides, the specific conditions surrounding
the granting of compensation in national law may also render utopic this remedy.
For instance, some systems of domestic responsibility make it generally difficult to
obtain a subjective right to compensation for a breach of an obligation perpetrated
by the administration. Indeed, although one is always tempted to look for an inter-
national ground for invocability of damages in domestic law,”” the latter depends on
rules of national law which are generally constitutive of the regime of administrative
responsibility.

With regard to dualist systems, it seems difficult to envisage that states would be
subject to an obligation to compensate triggered by a breach of a treaty provision
where the provision has either been formally incorporated into national law, and it
is in this scenario a matter of responsibility for the violation of domestic law, or it

74 Jogiv. Voges, 480 F.3d 822 (7th Cir. 2007) (Jogi I).

75 E.Roucounas, ‘Greece’, in P. Eisemann (ed.), L’intégration du droit international et communautaire dans Pordre
juridique interne (1996) 287, at 298.

76  E Cede and G. Hafner, ‘Austria’, in D. Hollis, M. Blakeslee and B. Ederington (eds.) National Treaty Law and
Practice (2005), 59, at 69.

77 Inhis opinion on the case of Gardedieu, L. Derepas refers to the rule issued from the Opinion relating to the
Case Concerning the Factory of Chorzow (Germany v. Poland), PCIJ Rep Series A No. 17. A. Nollkaemper seeks the
legal ground for the obligation to compensate in several rules of international law (A. Nollkaemper, supra
note 48, at 166—213).
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hasnot yet been incorporated, and thus there cannot be a breach since there isno do-
mestic obligation incumbent upon the state despite ratification of a text entailing an
international commitment. There cannot exist any system of liability for breaches
of international law. This is why the British legal system, which is formally dualist,
had to adapt and create a new legal action derived from the Francovich case law and
exclusively reserved to EU law.”® However, a recent case by the Norwegian Supreme
Court shows that even domestic judges belonging to predominantly dualist systems
canbeinnovative where the need to give effect tointernational law isacknowledged.
For example, a right to compensation for breaches of the EEE Agreement has been
established even though neither agreement nor the national measure of incorpor-
ation provided for it. This has been understood as an intention to ensure a greater
effectiveness of international law.”°

3.3. Invocability of exclusion

The main consequence flowing from the Simmenthal case for national courts is the
obligation to set aside national law that is inconsistent with EU law. This is re-
ferred to as the ousting effect of the principle of primacy. However, this ousting
effect was linked in this case to the direct effect of the provisions at issue. It was
subsequently found that it could apply including in the absence of direct effect.
This is called invocability of exclusion as opposed to invocability of substitution
also entailed by direct applicability. The latter implies that the EU norm substitutes
the national contrary norm while the former only allows to set aside the national
contrary norm without replacing it by the EU norm. Even though this form of in-
vocability has ‘never been accepted by the Court in a general and explicit way’,%
it is possible to detect an evolution in this direction in its 2010 Kiiciikdeveci case
on a directive which was not directly applicable.®* National courts, and particu-
larly French courts, applied this form of invocability early on while refusing to
grant direct effect to some EU provisions, notably those contained in directives
invoked to challenge an individual measure.®? The technique displays an interest-
ing potential with respect to international treaty law, the effects of which remain
significantly limited by the principle of direct effect. Nevertheless, even though
it has been strongly advocated by some authors and advocates general, resort to
this means of ensuring the effectiveness of international law remains very occa-
sional in France, if not non-existent. Its use is consequently strictly limited to EU
law and there are no obvious examples of its application to general international
law.

78  P.Craig, Administrative Law (2003), 934.

79 M.Emberland, note on A v. Royal Norwegian Ministry of Justice, Decision of Supreme Court, Case No. HR-2005-
01690-P, Norwegian Supreme Court Gazette (Rt, Retstidende) 2005, 1365; ILDC 261 (No. 2005).

80 Advocate General Y. Bot produced a synthesis of the case law which tends towards the ‘disconnection’ of
invocability of substitution and invocability of exclusion Case C-555/07, Kiiciikdeveci v. Swedex GmbH & Co.,
[2010] ECR 365, Opinion, para. 64.

81 Ibid.

82  See, however, the Perreux case which deprives this technique of part of its usefulness for EU law. CE, ass., 30
October 2009, Perreux, No. 298348, Lebon.
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Advocates general R. Abraham and G. Dumortier have both argued for the same
technique with different words. They recommended that the Conseil d’Etat accept,
in the absence of direct effect, an invocability of exclusion, or of incompatibility,
for the former and an ‘objective control’ for the latter, following the practice of
the Belgian jurisdiction for example. The invocability of exclusion was notably
presented by R. Abraham as an open possibility against legislative instruments
but not against individual measures. In her opinion on the 2012 GISTI and FAPIL
case, G. Dumortier relies on comparative law and highlights that ‘[s]tates having
an objective approach to legality, such as the Netherlands, Belgium, or Spain are
those in which the judge has been the most reluctant to subject any control to the
condition of direct effect’.83 In other words, in those countries, the judge has been
open to an invocability of exclusion and has accepted to control domestic measures
even where the international norms atissue were not directly applicable. In Belgium
it seems that a treaty provision, even if devoid of direct effect, can also be used as an
auxiliary norm of control in constitutional disputes pertaining to the competence
of the arbitral Court, and now the Constitutional Court,?* and as a norm of control
in disputes relating to the legality of administrative measures, which fall within the
competence of the Conseil d’Etat®s. This case law distinguishes between subjective
direct effects and objective legality which binds the administration including where
the treaty provision does not grant any right to private parties and is thus not
directly applicable.®¢ Similarly, Spanish judges follow a twofold procedure. They
do not limit their examination of an international norm to its direct applicability,
but take their reasoning further in cases where the criteria of precision and of
unconditionality are not fulfilled, for the purposes of determining whether the
national norm is compatible with the state’s international treaty obligations.’” The
European legal order itself seems to recognize this type of limited invocability with
respect to international norms which are binding on the EU but which do not have
direct effect. This is referred to as the Fediol®® and Nakajima® exceptions to the
principle of non-invocability of the WTO agreements before the ECJ. Thus in these
two cases, the ECJ] recognized two situations in which, despite their lack of direct
effect, the GATT agreements can be invoked before it to challenge the legality of an
allegedly inconsistent measure. However, this limited invocability is restricted to
measures of the EU which are designed for the implementation of the international

83 Opinion on CE, sect., 23 avr. 1997, GISTI, (1997) RFDA, 585.

84 Cour d’arbitrage, 22 July 2003, No. 106/2003, B4.2. See also, in the same direction, the case of 19 May 1994,
No. 40/94, APM., June 1994, 109.

85 Conseil d’Etat (Belgique), Judgments of 6 September 1989, No. 32.989 and 32.990, RACE 1989, 66 and 71 (on
Art. 13.2 on the International Covenant on Economic, Social and Cultural Rights, relating to the access to
primary education)

86 H.Bribosia, ‘Applicabilité directe et primauté des traités internationaux et du droit communautaire’, (1996)
RBDI 1, 46-7.
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norm at issue or which expressly refer to specific provisions of the international
norm.

4. CONCLUSION

As is the case in the context of EU law, the national judge may well appear as the
ordinaryjudge ofinternational law. However, this characterizationisonly theoretical
due to the exceptional character of the recognition of direct effect and the recourse
to other forms of invocability. In fact, even though comparative law may in certain
circumstances support this assertion, this does not accurately reflect the current
position of the French judge, notwithstanding the notable emergence of some signs
of real or desired evolution over the last years. Nevertheless, at least in formally
monist systems such as France, in situations where all the theoretical tools are
present to turn the national judge into the ordinary or primary judge of international
law, it may be true that there is only a difference in degree rather than a difference
in nature between the national judge as an EU judge and the national judge as an
international law judge.®® Although this expression remains for now better suited
to EU law than to international law, if applied to domestic judges generally, it leaves
room for development. The tools are there. They have been identified. They need
only be invoked in a more systematic manner by applicants before domestic judges
tofurtherthe change of attitude towardsinternational law. Besides, the assessment of
the technique of consistent interpretation shows that most ‘internationalist’ judges
donotalways come from formally monist systems. Contrary to what may be thought
at first, the degree of effectiveness of international law does not depend upon the
monist or the dualist option endorsed by a given system, but it actually depends on
the quasi-informal attitude of the national judges to international law.

90  Similarly, Betlem and Nollkaemper, supra note 5, at 588.
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