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Introduction

Community treatment is now the major paradigm of
psychiatric practice in the Western world. In part this
change is based on the civil liberties movement and
concerns regarding long term asylum care for people
with mental disorder.! The timing of this change var-
ied, although in many Western counties this occurred
in the mid-1950s, some seven or more decades ago.
Shortly following this clinical change from asylum to
community-based care, many jurisdictions enacted
or redesigned prior legislation that empowered psy-
chiatrists to detain patients against their will, firstly in
hospital and subsequently in the community.> These
community treatment orders (CTOs), sometimes
described as assertive outpatient treatment, allow doc-
tors, mostly psychiatrists, to coerce patients into treat-
ment through the threat of a recall to hospital if they
do not comply with community psychiatric manage-
ment. Although this appears threatening, the language
used in describing this development largely focused on
protections for patients, prevention of “revolving door
admissions” and the obligation of society to care for
those with serious mental illness.? These benevolent
motivations reflect concerns that those with mental
illness had lost out on care by deinstitutionalisation,
although evidence did not support this popular heuris-
tic.* Although not stated, this implies a lack of judge-
ment, insight and capacity among those detained,
which legitimizes the imposed protection of the state.
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The implementation details of CTOs vary between
jurisdictions, but they uniformly require the presence
of a disorder of mind, akin to a mental disorder, and
traditionally for this to be linked to concerns about
risk to self or others.’ Despite the fact that a major-
ity of patients have a negative view of this system,¢ the
use of CTOs is both well established and increasing in
use.” In jurisdictions where CTOs have been in exis-
tence for some time, the number of patients detained
greatly exceeds expectation,® despite a lack of evidence
for their effectiveness.? Notable too is the increasing
use of CTOs over time, despite the contested evidence
for effectiveness,’® and negative primary findings
from three randomized controlled trials investigating
CTOs.1

CTOs have significant medical, legal,’® and social
implications.”* However, specific ethical problems of
using CTOs are less often the focus of consideration.
Medically the literature focuses on the three random-
ized controlled trials of the utility of CTOs. This dis-
cussion tends to polarize into those who believe the
value of these RCTs, and subsequently call for aboli-
tion of CTOs and those who feel they are in some
way flawed, and therefore call for CTOs to continue.
Much of the legal debate explores the nature of coer-
cive treatment in general”® or the policy implications
of CTOs.® Recently the discussion surrounding the
application of the Convention on the Rights of Persons
with Disabilities (CRPD), has sharpened the focus on
CTOs, with views ranging from a need for abolition
to a capacity based test for application. Certainly the
CRPD, in particular the general comment no. 1 has
brought into focus the legal difficulties CTOs have and
the challenges that are faced.!” Socially the literature
focus on coercion, with CTOs one of the coercive mea-
sure used in psychiatric practice.’® Of note this litera-
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ture does not consider the ethical conflicts that arise
in the clinical use of a CTO and how, if these were con-
sidered or addressed, this could change CTO use.

The authors consider CTOs to represent a serious
restriction on the freedoms of a patient. For example,
the patient can be required to take medication they
would otherwise choose not to. Or, the treating team
can be given access to the patient’s home despite their
wish for privacy. Furthermore, we consider CTOs are
not simply coercion of a patient’s actions: they consti-
tute the threat of sanctions when there is non-compli-
ance. This is a continual and ongoing threatening sit-
uation for the patient. Qualitative research describes
the negative consequences of this from a patient’s per-
spective’ and such coercion is of greatest consequence
in the hierarchy of modalities from which the medical
profession persuades a patient to action.?° Given the
increased focus the CRPD brings to the application of
CTOs these issues can no longer be ignored.

ment. We argue through this lens, CTOs struggle to
find an ethical basis from which to be applied.

Rights, Equality, and the CRPD

By its very nature, a CTO is coercive. It requires a
patient to act as they would choose not to do otherwise.
In medicine there is a growing emphasis on individual
rights and choices and for these rights to be delivered
equitably to all. The CRPD is an effort to ensure this
includes those with disabilities, specifically including
those with mental illnesses. As such if any coercion
is considered ethically indefensible or unwarranted
by the CRPD (as has been suggested) then no ethical
analysis is likely to change this. Such a stance takes
the normative ethical position that coercing medi-
cal intervention on another is indefensible, including
those with disability who have been historically mar-
ginalized. This does not, however, reflect the reality of
most jurisdictions (excepting, possibly, Northern Ire-

The authors consider CTOs to represent a serious restriction on the freedoms
of a patient. For example, the patient can be required to take medication they
would otherwise choose not to. Or, the treating team can be given access to
the patient’s home despite their wish for privacy. Furthermore, we consider
CTOs are not simply coercion of a patient’s actions: they constitute the threat
of sanctions when there is non-compliance. This is a continual and ongoing
threatening situation for the patient. Qualitative research describes the
negative consequences of this from a patient’s perspective and such coercion is
of greatest consequence in the hierarchy of modalities from which the medical
profession persuades a patient to action. Given the increased focus the CRPD
brings to the application of CTOs these issues can no longer be ignored.

As such CTOs present a number of serious ethical
challenges, which leave both patient and practitioner
exposed, increasing the risk of legal challenge and
opening professional practice to critical examination.
Given the prevalence and increasing use of CTOs in
psychiatric practice, the benefits of clarifying these
ethical dilemmas and exploring them in a transpar-
ent fashion may enable the application of CTOs to be
constituted in a fairer and more equitable fashion,
enhancing a patient-centred recovery model of care.
In this paper we analyze these dilemmas, using the
lens of principalism to focus on the two standard jus-
tifications: autonomy and the “least restrictive” argu-
ment and beneficence and the “best interests” argu-

MEDICAL INFORMATION COMMONS °® SPRING 2019

land, where there is now a mental capacity act across
all medical disciplines,?! not only psychiatry22), where
CTOs are not only legally applicable, but rates of use
are growing.

Restriction of Autonomy and the “Least
Restrictive Argument”

The Least Restrictive Argument

The substantial ethical issue regarding CTOs, at least
from a principalist perspective, is that they constitute
a restriction on patient autonomy. That CTOs restrict
autonomy is more or less true by definition, or at least
this will be true in any case where a CTO is appro-
priately applied. The institution of a CTO means that
the patient must accept psychiatric treatment as des-
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ignated by the treating physician. If the patient were
antecedently inclined to accept this treatment, the
CTO would not be required, and therefore no such
order would be warranted. This means the only times
a CTO is appropriate are exactly when the patient
would not accept the treatment of their own volition.
This means in turn that any warranted CTO entails
that the patient cannot act as they would otherwise
choose to act.

Given that CTOs restrict autonomy, a common
claim to justify this restriction is that the constraints
on a patient’s autonomy are less substantial under a
CTO than they would be under committal as an inpa-
tient: that restriction in the community is less than
that in hospital.2? Indeed this has been the default
position in law?* and the basis of the Western philoso-
phy of Locke, Mill, and others?* focus on maximizing
personal freedoms. There is certainly prima facie jus-
tification here; it is true that autonomy as an inpatient
appears more restricted than autonomy as a patient
in the community. However, there are a number of
potential concerns with this line of reasoning.

The False Dichotomy in the “Least Restrictive”
Argument

From the outset, this “least restrictive” argument,
argued first at law almost half a century ago,2¢ runs
the risk of employing the fallacy of false dichotomy: it
relies on the assumption that were the patient in ques-
tion not on CTO, they would necessarily be a hospital
inpatient, when there is no clinical reason to think this
is the case.

Interestingly this problem was discussed in detail
in Lake v. Cameron in 1966. In this case a 60 year old
woman, with an organic brain syndrome was commit-
ted to a mental hospital as she was considered a dan-
ger to herself by wandering. Her condition was essen-
tially untreatable and no family could care for her
(nor did she have the means to pay for private care).
Nonetheless the court found her indefinite detention
unlawful if alternatives could be found. CTOs did not
exist in Washington in 1966, however it is not hard to
imagine this as being presented as a least restrictive
alternative. Nonetheless there is no evidence that a
CTO in a case like this, or indeed any, would increase
her freedom by enabling discharge. The argument is
that community based patients without CTOs will not
engage with treatment, become unwell and therefore
be admitted (or readmitted) anyway, the “revolving
door argument.”?” CTOs, by implication, prevent this
revolving door and the increased restriction being an
inpatient involves by making treatment happen in the
community. However, the best evidence is that CTOs
do not have an impact on readmission,?® this argu-
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ment is not supported by the randomized controlled
evidence.

The only other defensible reason for a clinician to
hospitalize a patient who is well enough to live in the
community would be the potential risk of a future
adverse event. However, very high hospital detention
rates would be required to prevent future negative
adverse events in this way, as our capacity to predict
the risk of violence is poor? and these rates would be
unacceptable on ethical and pragmatic grounds.2° This
means detention as a hospital inpatient is not the most
relevant alternative for patients on CTOs. Rather, the
most relevant option is that they are managed as out-
patients without a CTO, engaging in a discussion with
their treating team as to the best pathway forward for
them. This is both recovery oriented and in turn nulli-
fies the dichotomy that underlies the “least restrictive”
argument. At the very least, although this dichotomy
may be true of some patients on CTOs (i.e. were they
not on a CTO, they would have to be an inpatient), it
will not be true of many. This being the case, the “least
restrictive” argument cannot be an argument in favor
of the restriction of autonomy under CTOs in general.

The Ethical Opacity of CTOs
If we put this false dichotomy aside and (falsely)
assume that CTOs are less restrictive than the rel-
evant alternative(s), although this might be a reason
to employ CTOs it would in no way mitigate the fact
that patient autonomy under a CTO is still restricted.
This has been brought into sharp relief in the light of
the CRPD and international commentary to CTOs by
the CRPD Committee, who go as far as recommending
CTOs be abolished in some jurisdictions because of
this opacity (for example the committee on the Rights
of Persons with Disabilities. Concluding observations
on the initial report of Australia, 10th session. UN Doc
CRPD/C/AUS/CO/1, 4 October 2013). That is, even if
the use of CTOs were the best option from a list of bad
possibilities, this would not mean we shouldn't still be
highly cognizant of the ethical and legal risks involved.
Indeed, there may be reasons to think that the ethi-
cal risks posed by restriction of autonomy are more
problematic in the setting of CTOs as opposed to hos-
pital-based care. This is for at least two reasons. First,
when autonomy is restricted in the setting of enforced
in-patient care, the need for such measures is usually
more clear-cut. The comparative severity of illness
and/or risk will mean it is apparent that autonomy
needs, on balance, to be reduced. When the patient is
well enough to live in the community (as, again, they
will be in any case of a CTO), the need for autonomy
restriction will be less apparent, and therefore more
difficult to defend. These, then, are precisely the cases
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when the most robust arguments for such restrictions
should be made available. Second, the restriction of
autonomy in the community setting is particularly
tricky with respect to ethical concerns, as the restric-
tions are less transparent. Again, restrictions on
autonomy are prominent in the setting of inpatient
management, and so suitable checks and balances are
clearly required and maintained.?® However, in the
case of CTOs, there are opportunities for clinicians to
feel satisfied that their actions are ethically preferable
(such as through the argument of least restriction),
and therefore do not require equivalent scrutiny. And
it is not at all clear that this is the case.

The Appearance of Autonomy versus Autonomy

In any situation where an agent is able to make certain
choices, there will be the appearance of autonomy.
However, in certain circumstances, this appearance
may outstrip the reality. In a series of discussions,??
Philip Pettit and collaborators show that freedom
comes in a variety of types and extent. It is true that
someone on a CTO has relative freedom to make deci-
sions regarding domains outside the clinician’s juris-
diction. But the options available to this person are still
limited, and even this restricted amount of freedom is
quite precarious, as it is curated by another individual,
and can therefore be taken away by that individual.
The consequence of refusal to act as directed by the
treating clinician is a possible summons to hospital,
usually with police assistance, followed by enforced
treatment. So in at least some strong sense, the admin-
istration of physician-dictated treatment to a patient
on a CTO is just as inevitable as that of an inpatient.
A freedom that can be taken away in this manner is
not the type of freedom that one would usually con-
sider valuable. This therefore may give an appearance
of autonomy, while the actual autonomy of the patient
is in fact more restricted.

The Failure of the Least Restrictive Argument

The above points mean that, although we might be
well aware that a patient’s autonomy is restricted
under a CTO, we can be fooled into thinking this
restriction is less ethically and legally substantial than
it actually is. This is for two reasons: we are reas-
sured by the fact that a CTO is less restrictive than
being hospitalized, and we perceive that the patient
retains some real freedoms. Both of these lines of
thought, although perfectly understandable, are mis-
leading and may leave clinicians and policy-makers
with a false sense of reassurance. This is reflected in
the developments in mental health law and the chal-
lenges the CRPD presents.3? There can be little doubt
that CTOs are necessarily coercive and restrict the
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autonomy of the patient. They may appear to be the
best option out of the two available, but in fact coerced
inpatient treatment is not the only — or even the most
likely — alternative, and so this reasoning is based on a
false dichotomy. CTOs actually may be more ethically
challenging than forced inpatient treatment, because
the issues are more ethically opaque. CTOs coerce the
patient through the presence of threat, while gener-
ating an appearance of increased freedom which out-
strips the actuality. So even though CTOs do in fact
restrict autonomy to a lesser extent than inpatient
management, using a “least restrictive argument” is
insufficient to ethically justify CTOs and is increas-
ingly recognized as inappropriate by international
legal convention.

Beneficence and the “Best Interests
Argument”

The Best Interests Argument

The other primary justification for the use of CTOs is
the “best interests argument”:3* that on balance CTOs
improve a patient’s wellbeing and are therefore in that
patient’s best interests.?* This argument is a proxy for
beneficence. This argument is not commonly made
explicit in clinical practice, although it is a standard
rationale behind many proactive interventions in
medicine, including medico-legal interventions such
as CTOs, and reflects the desire of the physician to
“do good.”

The Patient or Clinician’s Best Interests?

Once again, there are a number of problems with this
argument. As discussed above, whenever a CTO is
warranted, the treatment will certainly not be seen as
“in the patient’s best interests” by the patient them-
selves. This does not necessarily mean the use of CTOs
is wrong, ipso facto. However, the fact that a partic-
ular treatment is deemed by the clinician to be “in
the patient’s best interests” is not in itself a sufficient
argument for the restriction of autonomy in the face
of patient disagreement: by itself this would be sim-
ple paternalism, which is no longer seen as legitimate
grounds?® and is diametrically opposed to the tenets of
the CRPD. It is also worth noting this line of reason-
ing would also be questioned by the recovery model of
care, now the guiding model of care in the USA, New
Zealand, Australia, the UK and Canada.?” Rather, it is
necessary to show that this patient’s best interests are
being considered, and are the primary motivation for
intervention. In order to confirm this, two things need
to be established: First, that the patient is incapable of
making their own decisions regarding their own well-
being, and second, that the treating team has sufficient
evidence to take it upon themselves to make that deci-
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sion on the patient’s behalf. In respect of the former
this is a high bar to set, and if at all possible the patient
should be supported in making their own decisions.
The first general comment on the CRPD would insist
that in all circumstances the patient be supported
to make all decisions,38 a stance that makes CTOs in
any sense indefensible. This view has, however, been
seen as radical and challenged.?® Nonetheless it makes
clear that significant efforts must be made to support
the patient in their decision making prior to abandon-
ing this effort. Second, there needs to be little, if any,
doubt that the intervention is the best one to choose.
This bar is also high as it requires evidence that is
scientific (i.e. that the intervention works) and idio-
syncratic (that the patient would choose the effective
intervention if they could wholly make such a choice).

Making Capacity Meaningful

In order to meet the first requirement, it must be
shown that the patient lacks capacity and cannot be
supported to gain this in order to make their own
choice. Although CTOs uniformly require the pres-
ence of problems with mental functioning and usually
require an assessment of risk, many jurisdictions do
not require am assessment of capacity.*® This means
a patient may be detained, suffer a loss of privacy, and
be required to take treatment such as injectable medi-
cation (with concomitant risk of side effects), despite
potentially having an intact capacity to refuse inter-
vention. This is a breach of the principle of freedom
and control over one’s own person, and is extremely
difficult to justify*' from a beneficence perspective.
The only other medical setting where enforced treat-
ment can be instituted despite capacity to make an
informed choice is when patients are detained in hos-
pital to prevent an epidemic of an infectious disease.
This is a rare occurrence, the detention is in hospital,
and it is very obviously in the community’s interests.
Further the intervention is applied equally, based on
diagnosis (i.e. infection), not idiosyncratically, based
on a doctor’s likely faulty risk assessment.*?> These
arguments cannot be made to support the use of CTOs.

Ensuring the Best Interest Even with Restricted
Capacity

Regarding the second requirement, in order to act
without patient consent it is necessary to have evidence
that a treatment maximizes the probability of benefit.
At a minimum, the data must suggest the particular
intervention is likely to result in a better outcome than
the relevant alternatives, including no intervention.
However, the best evidence to date shows minimal
benefit from CTOs, and concludes specifically that a
well-being argument cannot be sustained. There have
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been three randomized controlled trials of community
treatment orders, two in the US*3 and one in the UK.**
None of these trials showed a benefit from CTOs in
their primary outcomes. Some secondary outcomes
showed benefit, although these have been questioned
and are true only for a small sub-population of those
involved, again preventing a generalization of this
argument. Cohort trials suggest benefits that are not
found in the RCT evidence, although these appear, or
at least may be, a result of increased psychiatric care.
This suggests CTOs may act in some jurisdictions as
a gate keeper for best (or at least better) care. This
bizarre situation would then require a patient to be
held on a CTO to access such “better care,” a situation
hard to justify for either the individual patient in ques-
tion or the larger group of non-detained patients who
are receiving lesser care than their coerced colleagues.
As such it becomes difficult for a doctor to justify the
use of CTOs on the evidence available, as this evidence
identifies little benefit and potentially creates unequal
service provision.

The Failure of the Best Interests’ Argument

To recap: in order to be ethically justified in overriding
a patient’s autonomy for reasons of enhancing their
best interests, one must be able to demonstrate that
the patient is incapable of knowing what is in their
own best interests, and also show that the treating
team does know what is in their best interests, from the
literature and understanding of the patient’s wishes
and preferences. It does not appear that the former
requirement is always met and the CRPD questions if
this will ever be the case. It is also debatable whether
the second requirement is ever met given the status of
the current evidence base. Together, these mean that
the institution of a CTO is difficult to justify on the
basis of “best interest,” failing to adequately assess and
consider capacity in many jurisdictions and further
failing to have evidence of improvements in care. This
puts both the patient and physician at risk on ethical
grounds and opens the door to challenge under the
CRPD in those jurisdictions where individual appeal
is agreed to.

Potential Remedies to Minimise these
Principalist Risks

Although we think the above concerns are important,
we do not intend our arguments to indicate that CTO
use immediately be abolished, although this would be
the ultimate remedy and one that a “radical” under-
standing of the CRPD would support. In reality CTOs
constitute an established part of practice, many psy-
chiatrists consider them to be effective,** and rates of
CTO use are increasing. So an abolition of CTOs seems
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unlikely even if ideal. Rather, we suggest that best
practice regarding CTOs should include measures to
minimize ethical risks and the ire of the CRPD com-
mittee. It is worth noting that managing the legal risks
requires a “realistic approach” to the CRPD*¢ and if a
radical interpretation of article 12 is taken (such as in
the general comment) only abolishing CTOs will suf-
fice. Notwithstanding this, much of the ethical expo-
sure brought about by CTOs can be reduced through
the implementation of some simple safeguards.

Being Clear about the Failure of Best Interests

First, the concern that the patient will not believe the
CTO to be in their best interests should be explic-
itly addressed in each case prior to implementation.
Of course, the interests of the patient would be best

assessment is required in law, and CTO application
only permitted where no or highly limited capacity
exists, there would be less concern regarding breach-
ing the autonomy of the patient, assuming efforts have
been made to provide a supported decision. A best
interest’s intervention may be considered appropriate
if the patient cannot make informed choices them-
selves despite support, so a CTO will simply be one
of many cases where medical treatment occurs in the
absence of capacity. Such a clause also allows for a
CTO to be applied flexibly by the courts. For example,
if no capacity to consent to pharmacological treatment
exists, but capacity to refuse entry into home does, the
court could apply a CTO for the former, but not the
latter. This would both individualize the use of CTOs
and make the limits of their use explicit.

Instituting a requirement to ascertain

Although we think the above concerns are
important, we do not intend our arguments

to indicate that CTO use immediately

be abolished, although this would be the
ultimate remedy and one that a “radical”
understanding of the CRPD would support.

non-competence may mean that some
CTOs do not occur that would otherwise
have been enacted; namely those cases
where the patient is competent to make
the decision him or herself. However, this
would presumably be a good outcome,
at least from an ethical perspective. In
those very cases an agent would have
been forced to take psychiatric medica-
tion and management against their (pos-

served if the clinician and patient reached consensus
with regard to treatment, invalidating the need for a
CTO. Efforts in shared and supported decision mak-
ing help,* however, this is not always possible. We
suggest that the patient’s perspective regarding the
treatment regime is assessed and documented in such
circumstances. This would mean the patient’s views
regarding their own best interests and well-being are
considered and incorporated into clinical thinking.
This requirement is in line with a values-based medi-
cine paradigm?’ and the recovery model of care. Fur-
ther, working toward management that is supported
by patient, family, and the clinician should be the
explicit aim of ongoing treatment, enabling the CTO
to be rescinded as soon as practicable.

Being Clear about the Limits of Capacity

Second, when a CTO is indicated and treatment
occurs against the patient’s wishes, the threat of ethi-
cal misadventure is particularly high if assessment of
capacity is not required. Enforced management of a
person who is competent to refuse that management
is a gross breach of autonomy. The solution to such a
risk is clear: the assessment of patient capacity should
be required for all CTO applications. If a capacity
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sibly competently formed) wishes to the
contrary.

Recognizing the Temporal Limits of the Evidence

of Benefit

Third, there is the problem of a lack of evidence for
the efficacy of CTOs, if not management of specific
mental disorder. The remedy in this instance would be
to require a detaining doctor to identify the diagnosis
that requires treatment, in order to ensure a treatment
has an evidence base supporting clinical effectiveness.
In cases where diagnostic uncertainty exists, such as
the new patient to a community team, identifying the
differential diagnosis and their evidence-based man-
agement would fulfil the same purpose. In essence
this would make the CTO a conduit to evidence based
treatment with proven effectiveness, as opposed to a
treatment in and of itself.

Distributing Power and Working Towards Parity

of Esteem

Fourth, the possible situation where the responsibil-
ity for treatment and detention decisions are under-
taken by a single clinician can be avoided by requiring
that different individuals must be involved in these
tasks. The appearance of freedom in CTOs should not
obscure the risks of such a concentration of power.
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This apparent freedom exits as the patient is in the
community and is often based on medical impression,
as opposed to formal assessment of capacity. Those
in mental health should be looking to apply enforced
treatments under conditions similar to their physical
health counterparts, bringing the foundations of men-
tal health and physical health ethically closer together.
The legal remedy to this problem is a “fusion act,™*
bringing together mental health and incapacity legis-
lation to apply to all medical conditions. As described,
this now exists in one jurisdiction: Northern Ireland.
This appears to be far closer to the principles of the
CRPD, albeit still based on a failure of mental capac-
ity as opposed to a supported legal capacity paradigm.

Conclusions

CTOs are embedded in psychiatric practice and widely
used internationally in the USA and commonwealth
countries. The evidence of their clinical effectiveness
is marginal although this has not prevented their
increasing application. Without evidence to support
effectiveness it is difficult to endorse any intervention
in medicine, however this is doubly true of interven-
tions that infringe on a patient’s autonomy. This issue
is receiving closer scrutiny in mental health with the
application of the CRPD. This paper highlights some
of the ethical and legal pitfalls associated with the
use of CTOs and suggests a suite of pragmatic solu-
tions to these problems, of which abolishing CTO is
the most comprehensive. There are no impediments
to individual medical professionals adopting the
individual practices outlined in this paper; however
we would also suggest consideration of their inclu-
sion into formal clinical guidelines or policy, making
them mandatory. Further work examining the ethi-
cal and legal differences between the use of CTOs and
other coerced practices in medicine, and comparisons
between community and hospital-based care will con-
tinue to develop an understanding of the ethical issues
associated with CTO use, potentially highlighting the
complex interplay of infringement of autonomy and
the desire to heal in medicine more generally.
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