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This contribution is a reflection on the article ‘The Missing Reversioner: Reflections on the Status of

Judea and Samaria’ by Yehuda Z Blum, originally published in (1968) 3 Israel Law Review 279.

Yehuda Blum’s article, ostensibly devoted to an examination of the lawfulness of a military order under the
law of occupation, actually explored a preliminary question – whether Jordan had valid title to the West
Bank (referred to as ‘Judea and Samaria’). Concluding that Jordan had no title, Blum concluded that
the law of occupation did not apply. This reflection revisits Blum’s thesis. It suggests that Blum’s argument
failed to elucidate the relevant legal questions and therefore his conclusion was hasty. It would be distres-
sing to think that it was Blum’s article that convinced Israeli decision-makers to deny the formal applicabil-
ity of the law of occupation to the West Bank and Gaza.
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1. BACKGROUND

In July 1967 – one month after Israel’s occupation of the West Bank, Gaza Strip, Sinai Peninsula

and Golan Heights – the Military Advocate General (MAG), Colonel Meir Shamgar, appeared

before a Knesset committee to discuss the responsibilities and obligations of the Israel

Defence Forces (IDF) in the areas that came under its control.

Colonel Shamgar had prepared the MAG Corps for the event that a future war would find the

army as an occupying force outside Israel’s borders.1 In doing so, he was following Israel’s trad-

itional legal opinion that saw the 1949 Armistice Agreements as reflecting Israel’s international

borders.2 Shamgar was also abiding by a legal position that had been clarified in 1956, during the

short-lived occupation of the Gaza Strip and the Sinai Peninsula in the Suez Crisis. Reacting to a

draft proclamation that would have resulted in the annexation of those areas to Israel, Shabtai

Rosenne, legal adviser to the Ministry of Foreign Affairs, prepared a memo explaining the

basic principles of the laws of occupation. He emphasised that ‘[i]t is a rule of international
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1 Meir Shamgar, ‘Legal Concepts and Problems of the Israeli Military Government – The Initial Stage’, in Meir
Shamgar (ed), Military Government in the Territories Administered by Israel, 1967–1980: The Legal Aspects (1st
edn, Harry Sacher Institute for Legislative Research and Comparative Law 1982) 13, 13; David Kretzmer,
The Occupation of Justice: The Supreme Court of Israel and the Occupied Territories (SUNY Press 2002) 32.
2 Shabtai Rosenne, Israel’s Armistice Agreements with the Arab States: A Juridical Interpretation (Blumstein
1951).
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law that a transfer of sovereignty occurs only under subsequent diplomatic agreements’.3

Rosenne acknowledged the special status of the Gaza Strip under Israeli law, being part of former

Palestine. He pointed out that according to Israeli law, the Minister of Defence had the authority

to proclaim the area as subject to Israeli law, but he added:4

[U]sing the powers granted by domestic Israeli law neither adds nor detracts from the international val-

idity of the act, and in view of the overall circumstances, I am of the opinion that any country in the

world will have the right to regard the annexation of the Gaza Strip to the State of Israel at this time as a

step which contravenes international customary law.

In line with this doctrine, Colonel Shamgar began his presentation before the Knesset Committee,

stating:5

In terms of the legal background, our point of departure is that we have to respect both the fundamental

pursuits of the State of Israel as its military forces begin to control an area that has been liberated by the

IDF, and the rules of public international law that apply to the actions of any military in control of an

area that was, until its entry, subject to the sovereignty of a foreign political entity.

The guiding rules in this realm are the rules of public international law, which are reflected in

the Hague Regulations of 1907 … and in the … Fourth Geneva Convention on the Protection of

Civilians in Times of War.

Reflecting the same approach, on 11 August 1967 the West Bank Military Commander issued the

Order Concerning Security Provisions.6 The Order stipulated (in Article 35):

The Military Courts and the Military Courts Administration shall observe the provisions of the Geneva

Convention of August 12 1949 Relative to the Protection of Civilian Persons in Time of War in any

matter connected with judicial proceedings. In any contradiction between this Order and the said

Convention, the provisions of the Convention shall prevail.

2. THE ARTICLE APPEARS

Shortly thereafter, Dr Yehuda Blum, a young lecturer at the Hebrew University of Jerusalem,

penned the article ‘The Missing Reversioner: Reflections on the Status of Judea and

3 Shabtai Rosenne, ‘The Legal Status of the New Territories Recently Occupied by the IDF’, Opinion No. 43/56,
6 November 1956 (trans), http://akevot.org.il/wp-content/uploads/2016/12/CRDR13595e.pdf.
4 ibid para 11.
5 Transcript No 126 of the Constitution, Law and Justice Committee Session, 5 July 1967, http://akevot.org.il/
wp-content/uploads/2016/09/MAG-Briefing-Eng.pdf.
6 Proclamation No 3 regarding Entry into Force of the Provisions of Security Order, 7 June 1967, Compilation of
Proclamations, Orders and Appointments of the IDF Command in the West Bank Area No 1 (11 August 1967).
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Samaria’.7 As Beni Rubin relates,8 ‘[l]ess than five months later, on 29 December 1967,

Article 35 was repealed. This change of heart was based on [the] article published by Yehuda

Blum’.

The same article became the centrepiece of Israel’s official position as it was articulated in

1971 by Meir Shamgar, now Israel’s Attorney General. Shamgar began his essay by warning

himself and his audience against ‘the great difficulty in approaching problems connected with

the actual implementation of the rules of warfare without influence by innate prejudices or deep-

seated subjective outlook’.9 However, the view he offered might not have been devoid of the

same concerns. Arguing that the West Bank (or in his words, ‘Judea and Samaria’) and Gaza

were not occupied territories, Shamgar invoked the said article by Blum, and concluded that:10

[t]he territorial position [of the West Bank and Gaza] is thus sui generis … and the Israeli government

tried therefore to distinguish between theoretical juridical and judicial problems … and the observance

of the humanitarian provisions of the Fourth Geneva Convention.

The same conclusion applied, in Shamgar’s view, to the Hague Regulations.11

Shamgar incorporated Blum’s slender but tantalising thesis almost in its entirety into his

essay. In fact, nested within a 23-page article, Blum’s argument was merely one paragraph

long.12 Blum presented his provocative thesis as if it were self-evident, and perhaps therefore

not in need of extended and rigorous examination.

3. ASSESSING THE ARGUMENT

Blum’s article, ostensibly devoted to an examination of the lawfulness of a military order under

the law of occupation, actually explored a preliminary question: whether Jordan had valid title to

the West Bank (referred to as ‘Judea and Samaria’). Concluding that Jordan had no title, Blum

continued effortlessly to find, ‘clear[ly] from the preceding discussion’, that the law of occupa-

tion did not apply. Blum stipulated that there were two conditions (which he called ‘assump-

tions’) for the applicability of the laws of occupation: (i) the existence of ‘reversionary rights’

of the ousted legitimate government to the territory in question, and (ii) the occupier’s lack of

territorial claims over the area under its control. Having refuted the first condition in his prelim-

inary assessment of Jordan’s title, he concluded that ‘those rules of belligerent occupation

7 Yehuda Z Blum, ‘The Missing Reversioner: Reflections on the Status of Judea and Samaria’ (1968) 3 Israel Law
Review 279.
8 Benjamin Rubin, ‘Israel, Occupied Territories’, Max Planck Encyclopedia of Public International Law, October
2009, http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1301; Kretzmer ((n 1)
33) also attributes the change of heart to Blum’s article.
9 Meir Shamgar, ‘The Observance of International Law in the Administered Territories’ (1971) 1 Israel Yearbook
on Human Rights 262.
10 ibid 266.
11 ibid.
12 Blum (n 7) 294.
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directed to safeguarding that sovereign’s reversionary rights ha[d] no application’ to Israel’s con-

trol of the West Bank and, for similar reasons, also to Gaza.13

In a long footnote, Blum alludes to the ‘far-reaching implications’ of his conclusion – namely,

that ‘[s]ince in the present view no State can make out a legal claim that is equal to that of Israel, this

relative superiority of Israel may be sufficient, under international law, to make Israel[‘s] posses-

sion of Judea and Samaria virtually indistinguishable from an absolute title, to be valid erga

omnes’.14 This argument implies that the occupier can evade its responsibilities by unilaterally

asserting its relative superior title to that of the ousted government. This view undercuts the purpose

of the law of occupation – namely, to preserve the legal status quo until an agreement is reached.

While Blum acknowledged that the part of the law of occupation ‘which is intended to safe-

guard the humanitarian rights of the population’ did apply,15 he failed to identify the scope of

those ‘humanitarian rights’. In a footnote, Blum refers to Article 47 of the Fourth Geneva

Convention16 to prove the ‘severability of the rules of a humanitarian nature from those protect-

ing the ousted sovereign’s reversion’,17 but the necessary conclusion, that all of the provisions of

the Convention must qualify as ‘humanitarian’ and are hence applicable, is not raised. The text of

Article 47 secures to the inhabitants of occupied territories in unqualified terms all ‘the benefits

of the present Convention’ regardless of the political status of the territory. Pace Blum, the only

conclusion must be that the said Convention applied in its entirety, despite the alleged lack of a

lawful reversioner.

The ramifications of the ostensible distinction between the humanitarian rights of the popu-

lation and the rights of the lawful sovereign would become clear only a decade later. Then, under

a Likud government, Israel contended that Article 49 of the Fourth Convention, which prohibited

the transfer of the occupier’s own civilians to occupied territories, was ‘intended to protect the

rights of the “legitimate sovereign”’, hence ‘[did] not apply in respect of Jordan’, and therefore

did not prohibit Jewish settlements.18 Blum, now the Israeli Ambassador to the United Nations,

asserted during a Security Council debate on 13 March 1979 that ‘[w]e do not regard ourselves as

foreigners in those areas. The Israeli villages in Judaea [sic], Samaria and the Gaza District are

there as of right and are there to stay’.19 Blum sought to assure the audience that ‘no Arab inhab-

itants have been displaced by the establishment of the villages in question’.20

13 ibid 293.
14 ibid 294 fn 60.
15 ibid 294.
16 Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War (entered into force
21 October 1950) 75 UNTS 287
17 Blum (n 7) 294 fn 59.
18 Israeli Ambassador to the UN, Chaim Herzog, before the General Assembly of the UN on 26 October 1979,
cited in Nissim Bar-Yaacov, ‘The Applicability of the Laws of War to Judea and Samaria (The West Bank)
and to the Gaza Strip’ (1990) 24 Israel Law Review 485, 488.
19 Provisional Verbatim Record of the 2125th Meeting of the United Nations Security Council (13 March 1979), UN
Doc S/PV.2125, 36, http://dag.un.org/bitstream/handle/11176/68795/S_PV.2125-EN.pdf?sequence=2&isAllowed=y.
20 UN Security Council Official Records, Thirty Fourth Year, 2131st Meeting (19 March 1979), UN Doc S/PV.2131,
11 para 122, http://dag.un.org/bitstream/handle/11176/68298/S_PV.2131-EN.pdf?sequence=16&isAllowed=y.
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To support Blum’s thesis, his article refers only to one authority, Gerhard von Glahn’s

treatise, The Occupation of Enemy Territory,21 although the reference hardly supports Blum’s

conclusion. Blum draws on von Glahn’s reference to ‘the sovereign, the legitimate government

of the occupied territory’ and seeks to draw from it that the ousted government must have a valid

title over the area to be ‘legitimate’. However, this was not von Glahn’s view at all. Throughout

his book, von Glahn refers to ‘the legitimate government’ or ‘the legitimate sovereign’ to distin-

guish it from the occupier (von Glahn was obviously relying on the text of Article 43 of the

Hague Regulation,22 which refers to ‘[t]he authority of the legitimate power’, to emphasise

that the passing of that authority ‘in fact’ to the occupier does not assign to the latter any

legal title). Von Glahn never recognises an occupation of a territory to which title is disputed

as a distinct type of occupation.23

The quote from von Glahn’s book upon which Blum relies is taken out of a special chapter

devoted to ‘The Legal Status of Defeated Germany’. In this chapter, von Glahn singles out the

unique situation of Germany after its unconditional surrender in 1945. Von Glahn does not dis-

cuss relative claims to title but an entirely different matter: the situation of debellatio, when the

ousted government ceases to exist. In other words, von Glahn’s quote was taken out of context.

What for von Glahn is a unique and ‘most perplexing legal controversy’ that merits a separate

chapter becomes for Blum the sole example to support his thesis. What for von Glahn were

‘[f]our major schools of thought [which] have developed among the numerous writers who

have speculated on the legal status of post-surrender Germany’24 becomes for Blum – who

again relies only on von Glahn on this point:

a considerable number of authors [who] have taken the view that when the last Government of the Third

Reich … was dissolved … the Hague Regulations as such ceased to apply to that situation, since

German sovereignty ceased to exist.

While the Allies’ title to Germany was not challenged, its seemingly logical consequence –

namely, the inapplicability of the law of occupation to the administration of the territory –

was convincingly contested, especially by German scholars.25 They emphasised the predicament

of the population under what was actually alien domination. Formal legal principles aside, they

argued, international law must not abandon its concern for the local population only because the

national institutions had disappeared. Max Huber, a towering figure in international law and the

21 Gerhard von Glahn, The Occupation of Enemy Territory (University of Minnesota Press 1957).
22 Hague Convention (IV) respecting the Laws and Customs of War on Land and its Annex: Regulations concern-
ing the Laws and Customs of War on Land (entered into force 26 January 1910) Martens Nouveau Recueil (ser 3)
461, art 43 (‘The authority of the legitimate power having in fact passed into the hands of the occupant, the latter
shall take all the measures in his power to restore, and ensure, as far as possible, public order and safety, while
respecting, unless absolutely prevented, the laws in force in the country’).
23 von Glahn (n 21) 27, where he discusses various types of occupation.
24 ibid 276.
25 Eyal Benvenisti, The Law of Occupation (2nd edn, Oxford University Press 2012) 162.
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then President of the International Committee of the Red Cross, voiced his discomfort with the

Allied legal claim in a letter to US Secretary of State James F Byrnes:26

Unconditional surrender of the German and Japanese forces which resulted in their laying down arms

without the special reservations usually inserted in armistice conventions, does not ipso facto imply that

the capitulating power abandons all claim to the benefits of the Hague and Geneva Conventions in

favour of its nationals.

The drafters of the Fourth Geneva Convention sought in 1949 to clarify the scope of protection of

inhabitants in occupied territories. They did so in Article 2 of the Convention. As von Glahn

points out, this article ‘represents a definite and, in the opinion of this writer, successful attempt

to void some of the shortcomings of the Hague Conventions and Regulations’.27 Blum does not

refer to von Glahn on this point; nor does he even mention Article 2. However, this article is

pertinent as it emphasises that the law of occupation applies regardless of the status of the terri-

tory, and what matters is the existence of an international armed conflict (even if an effective

attack meets with no armed resistance):

[T]he present Convention shall apply to all cases of declared war or of any other armed conflict which

may arise between two or more of the High Contracting Parties, even if the state of war is not recog-

nized by one of them. The Convention shall also apply to all cases of partial or total occupation of the

territory of a High Contracting Party, even if the said occupation meets with no armed resistance.

The famous debate about Israel’s narrow interpretation of Article 2 with regard to the West Bank

and Gaza (namely, whether the reference to ‘the territory of a High Contracting Party’ signifies a

condition that the ousted government must have valid title over the territory) did not begin with

Blum’s article. This claim was elaborated for the first time more than a decade later by Shamgar,

by now the Deputy President of the Israeli Supreme Court, soon to become its President.28

Blum’s argument reflects the understanding in the early days of the crystallisation of the con-

cept of occupation, when the occupation regime was designed as a ‘pact between state elites,

promising reciprocal guarantees of political continuity’.29 In those days, the complete subjugation

of territory might assign title to the conqueror (based on the doctrine of debellatio), but even such

an early understanding of the regime would eschew the view that a claim for a relative better title

could undermine the temporary measure that the concept of occupation was designed to provide.

Blum’s article was written in 1967, long after the claim of debellatio was rejected in the con-

text of Second World War occupations (the recognition of governments in exile, the status of

26 ibid 163.
27 von Glahn (n 21) 20.
28 Shamgar (n 1) 34.
29 Benvenisti (n 25) 71.
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Germany and Japan), long after it was laid to rest by Article 2 of the Fourth Geneva

Convention.30 By 1967, the principle of self-determination of peoples had gained the status of

a legal right, and human rights of individuals had been inscribed in solemn declarations and

covenants.31 By that time, the ousting of a government could no longer divest the inhabitants

of an occupied area of their entitlement.

Was Blum’s article an exercise in what some today would call ‘lawfare’, or a serious effort to

approach the problem ‘without influence by innate prejudices or deep-seated subjective out-

look’?32 All one can conclude from revisiting Blum’s text is that it offered less than a serious

effort to elucidate the legal questions. His brief argumentation leaves out too much to enable

an informed assessment of the underlying claim. Did the article influence Israeli decision-makers

or has it served as an apology for their preferred agenda? It would be distressing to think that

indeed it was this article that was responsible for the legal about-face in 1967.

30 ibid 161–64.
31 On the relevance of the self-determination principle and right in this context see Rubin (n 8) paras 48–52.
32 Shamgar (n 9).
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