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Abstract Humanitarian actors sometimes have to decide whether to
render assistance in situations that put them at risk of liability for aiding
and abetting under international criminal law. This is the problem of the
virtuous accomplice—the idea that knowingly contributing to the
wrongdoing of others might, exceptionally, be the right thing to do. This
article explains why the problem arises and clarifies its scope, before
turning to criminal law in England and Wales and Germany to assess
potential solutions. It argues that the best approach is to accept a defence
of necessity—of justified complicity—and shows that such an argument
works in international criminal law.
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I. INTRODUCTION

In February 2017 the Independent International Commission of Inquiry on the
Syrian Arab Republic issued its report into events in Aleppo between July and
December of the previous year.1 The Report detailed widespread violations of
international human rights law and international humanitarian law. One of its
findings concerned the agreement by parties to the conflict in mid-December
of 2016 to allow the evacuation of civilians from the east of the city. On that
agreement, the Report concluded in the following terms:

After the Government reached an evacuation agreement with armed groups in mid-
December, residents of easternAleppowere transported from the city in government
buses andprivate vehicles to Idlib,while othersfled towesternAleppo.None had the
option to remain in their home. As part of the agreement, more than 1,000 people
were evacuated from Foah and Kafraya and went to Aleppo, Tartous, Homs and
Latakia governorates. As warring parties agreed to the evacuation of eastern
Aleppo for strategic reasons – and not for the security of civilians or imperative
military necessity, which permit the displacement of thousands – the Aleppo
evacuation agreement amounts to the war crime of forced displacement.2

* Associate Professor of Law and Fellow of Jesus College, Oxford University, miles.jackson@
law.ox.ac.uk.

1 UNHRC, ‘Report of the Independent Commission of Inquiry on the Syrian Arab Republic’
(2 February 2017) UN Doc A/HRC/34/64. 2 ibid para 93.
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Whatever its implications for the parties to the conflict, the conclusion that the
evacuation agreement amounted to the war crime of forced displacement caused
problems for the International Committee of the Red Cross (the ICRC).3 On one
hand, it was the ICRC, an organisation committed at its core to compliance with
the laws of war, which facilitated the evacuation of the civilians from Aleppo.
On the other hand, it has been recognised since the inception of modern
international criminal law that those who knowingly contribute to
international crimes may be liable as accomplices.4

In the specific case of the evacuation of Aleppo, subsequent commentary cast
serious doubt on the Commission’s finding that the agreement to evacuate
constituted a war crime.5 For the ICRC, then, this is exculpatory—with no
principal wrong there is nothing for the accomplice to be complicit in.6

Nonetheless, the case initially looked like a specific example of a wider
dilemma facing humanitarian actors—a dilemma created by the complex
ethical environments in which they operate.7 Often, humanitarian actors are
required to make a difficult judgment about whether to provide assistance in
non-ideal conditions.8 The non-ideal condition, in the present sense, is that
other actors are failing to comply with their legal and moral duties.9

This dilemma gives rise to the problem of the virtuous accomplice—a term
suggesting that knowingly contributing to another actor’s wrong might, all
things considered, be the right thing to do. This problem has provoked a rich
literature in political theory and medical ethics; the question in this literature
concerns the morality of complicity in situations of this kind.10 The present

3 See eg A Ullah, ‘Red Cross Defends Role in Aleppo Evacuations after Damning UN Report’
(Middle East Eye, 1 March 2018) <https://www.middleeasteye.net/news/red-cross-Aleppo-
evacuations-defend-UN-role-160709231>.

4 For a survey, Prosecutor v Taylor (Appeal Judgment) SC-SL-03-01-A (26 September 2013)
paras 353–486.

5 E Pothelet, ‘The Evacuation of Eastern Aleppo: Humanitarian Obligation or War Crime?’
(EJIL:Talk!, 14 March 2017) <https://www.ejiltalk.org/the-evacuation-of-eastern-aleppo-
humanitarian-obligation-or-war-crime/>; K Ambos, ‘Evacuation of Civilian Populations and
Criminal Complicity: A Critical Appraisal of the February 2017 Report of the Syria Commission
of Inquiry’ (EJIL:Talk!, 24 May 2017) <https://www.ejiltalk.org/evacuation-of-civilian-
populations-and-criminal-complicity-a-critical-appraisal-of-the-february-2017-report-of-the-syria-
commission-of-inquiry/>.

6 On thewider issue of the derivative nature of accomplice liability, see generally HLSchreiber,
‘Problems of Justification and Excuse in the Setting of Accessorial Conduct’ (1986) 3 Brigham
Young University Law Review 611; J Stewart, ‘Complicity’ in M Dubber and T Hörnle, The
Oxford Handbook of Criminal Law (Oxford University Press 2014) 534, 543–6.

7 See P Buth et al., ‘“HeWho Helps the Guilty, Shares the Crime?” INGOs, Moral Narcissism
and Complicity in Wrongdoing’ (2018) 44 Journal of Medical Ethics 299.

8 C Lepora and R Goodin, On Complicity and Compromise (Oxford University Press 2013)
2. For further thoughts, see eg L Murphy, Moral Demands in Nonideal Theory (Oxford
University Press 2000); L Ypi, ‘On the Confusion between Ideal and Non-Ideal in Recent
Debates on Global Justice’ (2010) 58 Political Studies 536.

9 L Valentini, ‘Ideal vs. Non-Ideal Theory: A Conceptual Map’ (2012) 7 Philosophy Compass
654, 655.

10 See eg C Lepora and RGoodin, ‘Grading Complicity in Rwandan Refugee Camps’ (2011) 28
Journal of Applied Philosophy 259; Lepora and Goodin (n 8); H Slim, Humanitarian Ethics:
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article considers its legality under international criminal law.11 That is to say, it
considers the potential individual criminal responsibility of officials and aid
workers under international law.
As to structure and argument, Section II sketches two scenarios to anchor the

discussion and shows how humanitarian actors, at first glance, risk liability for
complicity. It locates that legal risk primarily in the fact that knowledge12 is
sufficient for accomplice liability in international criminal law, as opposed to
an intention that the crime be committed, and argues that as a general rule, a
standard of knowledge is defensible. Section III then provides two
clarifications on the scope of the problem. First, paying attention to the
doctrinal requirement that an accomplice’s assistance must make a
substantial or significant contribution to principal’s crime diminishes its
scope. Second, humanitarian actors may be able to take measures to mitigate
the risk of their complicity. Nonetheless, the problem remains. Section IV,
drawing on domestic jurisdictions, then discusses three ways that the problem
of the virtuous accomplice may be resolved—two doctrinal and one
institutional. It argues that the best solution is to accept the potential
application of a defence of necessity—of justified complicity—and shows
that such an approach is grounded in international criminal law. Section V
briefly considers the wider implications of this solution, before Section VI
concludes.

II. UNDERSTANDING THE PROBLEM

A. Two Scenarios

Although cataloguing the range of scenarios in which the dilemma arises is not
possible, two examples anchor the analysis. These I will term mitigating
complicity and general complicity. In addition to providing some colour,
these two scenarios are worth distinguishing because they have different
implications for the doctrinal analysis to come.
Mitigating complicity refers to cases in which the humanitarian

actor’s assistance is provided in order to mitigate the harm or risk of harm to
the victims of the principal’s wrong. A variation on the Aleppo case is
emblematic—consider a humanitarian agency that provides safe transport for
a population that is being deported from occupied territory in an international
armed conflict—the deportation constituting a war crime.13 Consider a nurse

A Guide to the Morality of Aid in War and Disaster (Oxford University Press 2015); P French,
‘Complicity: That Moral Monster, Troubling Matters’ (2016) 10 Criminal Law and Philosophy
575; P Calain, ‘Response to “On Complicity and Compromise” by Chiara Lepora and Robert
Goodin’ (2017) 43 Journal of Medical Ethics (2017) 266; Buth et al. (n 7).

11 It thus excludes domestic legal regimes—whether criminal or civil—and the potential
obligations humanitarian agencies bear in other areas of international law.

12 In truth, a number of tribunals have held that a standard lower than knowledge—one based on
foresight of risk—is sufficient—see text to (n 30). 13 Art 8(2)(b)(viii) ICCSt.
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who sterilises equipment to be used by a captor to amputate the arm of a prisoner
as torture,14 or a doctor in a refugee camp who provides contraception to
soldiers knowing that rape is endemic in the camp.15 Cases of mitigating
complicity are marked by the putative accomplice’s intention to reduce the
harm or risk of harm to the victims of the principal wrong.
General complicity refers to cases in which humanitarian actors provide

assistance to a vulnerable population where they know that parts of that aid
will be siphoned off by perpetrators in order to commit international crimes
or, perhaps, where aid must be provided to those perpetrators in order to
access vulnerable populations under their de facto control.16 Lepora and
Goodin give the example of the Rwandan Armed Forces’ (FAR) control of
refugee camps established in the aftermath of the Rwandan Genocide:

In July 1994, a cholera epidemic hit the 850,000 refugees of Goma camp in Zaire,
causing more than 80,000 deaths in ten days and ravaging the camp for months.
The proliferation of aid actors trying to respond to such an overwhelming
emergency further strengthened the political and military power of the FAR.
Empowered by the recognition of UN camp management and humanitarian
organisations, FAR groups took leadership of the newly created refugee camps.
Having done so, they set about diverting aid, using camps as military recruitment
and training centres, killing opponents and further spreading genocidal
propaganda.

When providing aid, organizations were obliged to acknowledge, interact with
and contribute to those perpetrators of genocide. Even nongovernmental
organizations that intervened on a purely humanitarian basis thus ended up
contributing to FAR’s power, from a symbolic and sometimes material point of
view. All international organizations faced the same dilemma: continue working
in the camp, thereby further strengthen the power of genocidal perpetrators over
the refugees; or withdraw from the camps, abandoning a population that was in
extreme distress.17

This is general complicity: cases where a putative accomplice’s intention to
provide assistance to a vulnerable population is marked by knowledge, or
foresight of a serious risk,18 that it is thereby contributing to the commission
of international crimes by wrongdoers who receive its aid.

14 Lepora and Goodin (n 8) 3. 15 See Lepora and Goodin (n 8) 1.
16 Lepora andGoodin (n 8) 130. For a related discussion, see K Jones, ‘HumanitarianAction and

Non-State Armed Groups: The UK Regulatory Environment’ (Chatham House Research Paper,
February 2017).

17 Lepora and Goodin, ‘Grading Complicity’ (n 8) 260–1. No claim is made here about liability
in the specific example given by Lepora and Goodin, an example which combines conduct that
might be assessed as (i) material aid to a group in the sense of counter-terrorism or sanctions law
and (ii) assistance that contributes to the commission of a specific international crime. On this
distinction, see text to (n 45). 18 See text to (n 30).
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B. Knowing Contribution in International Criminal Law

Those, then, are two scenarios—situations of mitigating complicity and general
complicity. The next step is to understand, as a matter of law, why the problem
of the virtuous accomplice arises. In the first place, aiding and abetting in
customary international criminal law is defined by a wide actus reus—any
conduct that assists, encourages, or lends moral support to the perpetration of
the principal crime.19 Beyond this, the key driver of the problem is that under
customary international law, knowledge that one is contributing to the principal
crime is sufficient for liability as an aider and abettor. That is to say that the
classic debate between knowledge and purpose—intention in the narrow
sense—in the mens rea of complicity is resolved in favour of knowledge.20

To assert this in such bare terms is to skip over reams of judicial and
academic debate. But, for present purposes, following the decisions in
Taylor, Šainović, and Stanisić, the orthodox view is that knowledge is
enough to inculpate an accomplice.21

On its face, Article 25(3)(c) of the Rome Statute appears to take a different
approach—that aiders and abettors must act ‘[f]or the purpose of facilitating the
commission of such a crime’.22 This provision has prompted extensive
debate.23 However the ICC resolves the provision’s meaning,24 it appears
that in many cases the same problem will arise under the provision that
follows, Article 25(3)(d). That provision inculpates those who contribute to
the commission of international crimes by a group of persons acting with a
common purpose. Here, as set out in Article 25(3)(d)(ii), knowledge of the
intention of the group to commit the crime is sufficient.25 Given that many, if
not the majority of, international crimes are committed by groups acting with a
common purpose, the inculpation of knowing accomplices under Article 25(3)
(d) opens up the possibility of the liability of virtuous accomplices.
Why, then, does this standard—a standard of knowing contribution—create

the problem of the virtuous accomplice? It creates the problem because a
standard of knowledge, by its very design, inculpates assisters whose reason
for acting—whose reason for providing aid—is not to further the wrongful

19 Prosecutor v Blaškic (Appeal Judgment) IT-95-14-A (29 July 2004) para 46.
20 To be clear, this is a debate about whether knowledge alone is sufficient; intention is always

sufficient. For a recent philosophical exchange, see G Yaffe, ‘Intending to Aid’ (2014) 33 Law and
Philosophy 1; D Husak, ‘Abetting a Crime’ (2014) 33 Law and Philosophy 41.

21 Taylor (n 4) paras 436, 471–481, 483–486; Prosecutor v Šainović et al (Appeal Judgment)
IT-05-87-A (23 January 2014) paras 1617–1651, 1772; Prosecutor v Stanišić & Simatović (Appeal
Judgment) IT-03-69-A (9 December 2015) paras 104–107. 22 Art 25(3)(c) ICCSt.

23 See generally S Finnan, Elements of Accessorial Modes of Liability (Brill 2012); M
Aksenova, Complicity in International Criminal Law (Hart 2016).

24 See Prosecutor v Bemba et al. (Trial Judgment) ICC-01/05-01/13 (19 October 2016) paras
97–98; Prosecutor v Bemba et al. (Appeal Judgment) ICC-01/05-01/13 (8 March 2018) para 1400.

25 See Prosecutor v Katanga (Trial Judgment) ICC-01/04-01/07 (7 March 2014) paras 1620,
1637–1642; Prosecutor v Mbarushimana (Decision on the Confirmation of Charges) ICC-01/04-
01/10 (16 December 2011) paras 288–289.
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acts of the principal. More specifically, in basing liability on knowledge, rather
than purpose, the rule renders irrelevant to the legal inquiry even the most
virtuous intentions of the putative accomplice.26

Two other doctrinal points constitute the problem. First, and of particular
relevance to cases of mitigating complicity, it is no defence for the
humanitarian actors to argue that the principal crime would have happened
anyway without their contribution. In Blaškić, the Appeals Chamber of the
ICTY held that ‘proof of a cause-effect relationship between the conduct of
the aider and abettor and the commission of the crime, or proof that such
conduct served as a condition precedent to the commission of the crime, is
not required’.27 Just as international criminal law denies to an arms dealer a
potential causal defence based on the idea that ‘if I didn’t do it someone else
would have’28, so it would not allow a humanitarian actor to deny the causal
effect of its contribution on this basis.29

Second, and of particular relevance to situations of general complicity,
international criminal tribunals have sometimes required something less than
actual knowledge on the part of the putative accomplice. Stewart argues that
‘international criminal justice here tolerates a type of doublespeak, claiming
knowledge but applying recklessness’.30 A good example is the Trial
Chamber of the Special Court for Sierra Leone in Taylor, which held that
aiding and abetting requires that the accused ‘knew that his acts or omissions
would assist the commission of the crime, or that he was aware of the
substantial likelihood that his acts would assist the commission of the crime’.31

As a matter of principle, this slide to foresight of risk ought to be resisted.32

As a matter of legal jeopardy for humanitarian actors, this lower threshold has
the potential to drawmore situations of assistance into the ambit of international
criminal liability.

C. Raising the Mental Element?

By way of aside, it is worth pausing on what might seem a tempting solution to
the problem. If the problem is that a fault element of knowledge captures even
virtuous accomplices, shouldn’t the fault element be raised to a standard of
purpose, whether through interpretation or amendment? If purpose were the
standard, liability would arise only where the accomplice intends, in the

26 See, similarly, W Wilson, Central Issues in Criminal Theory (Hart 2002) 158.
27 Blaškić (n 19) para 48.
28 See J Gardner, ‘Complicity and Causality’ (2006) 1 Criminal Law and Philosophy 127, 137–9.
29 For a wider discussion, see J Stewart ‘Overdetermined Atrocities’ (2012) 10 JICJ 1189.
30 J Stewart, ‘The End of “Modes of Liability” for International Crimes’ (2012) 25 LJIL 165, 193.
31 Prosecutor v Taylor (Trial Judgment) SCSL-03-1-T (26 April 2011) para 6904. See also

Taylor (n 4) para 438.
32 See M Jackson, Complicity in International Law (Oxford University Press 2015) 76–8. For a

careful analysis in domestic criminal law, see F Stark, Culpable Carelessness: Recklessness and
Negligence in the Criminal Law (Cambridge University Press 2016).
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narrow sense, that the principal commit the crime. In civilian legal terminology,
the fault element would be limited to situations of dolus directus in the first
degree—situations in which facilitating the principal’s wrong is the
accomplice’s reason for acting.33 Knowing assistance would be insufficient
for liability as an accomplice to international crimes.
This approachwould certainly solve the problem of the virtuous accomplice, but

it would be to throw the baby out with the bathwater. In solving the problem, it
would leave the rule too narrow. As a general point, at least, knowingly
contributing to another’s wrongdoing is blameworthy.34 This is not a claim that
knowing contribution is either indistinguishable from, or equivalent to,
purposeful assistance, but rather a claim that in and of itself knowingly
contributing to another’s wrongdoing ought to be proscribed.35 It ought to be
proscribed because to knowingly assist another actor’s commission of a wrong is
to pay insufficient attention to the ways in which our acts contribute to the acts of
others.36 Such assistance is marked by, as Gardner and Jung put it, a set of
‘advertence-based omissive deficiencies of practical wisdom, failures to give any
or enough weight to known salient considerations in one’s practical thinking’.37

Moreover, the depth of such a deficiency is increased when the principal act is an
international crime—conduct which, by definition, is extremely grave.
In addition, a standard based on knowledge has the potential to play a

systemically important role in the international order. The promise is that
concern for the wrongdoing to which their assistance contributes will become
part of the day-to-day practice of States, international organisations,
humanitarian actors, and individuals—turning their indifference or
insufficient concern into attention.38 Before acting, international actors may
obtain legal advice, including advice as to their agents’ potential individual
criminal responsibility for complicity. Non-governmental organisations can
put before domestic courts and legislative committees reports that show
evidence of routine or ongoing wrongdoing by those receiving assistance.39

As a corollary, it is plausible that potential recipients—of development aid,
or arms, or intelligence information—will be incentivised to act in
conformity with the relevant primary rules of international law. In a related

33 G Taylor, ‘Concepts of Intention in German Criminal Law’ (2004) 24 OJLS 99, 106.
34 For a philosophical discussion, see Lepora and Goodin (n 8) 78–96.
35 See, relatedly, J Finnis, ‘Intention and Side Effects’ in J Finnis, Intention and Identity:

Collected Essays Volume II (Oxford University Press 2011) 173, 186–7. On the potential
problem of treating all accomplices alike, see D Husak, ‘Abetting a Crime’ (2014) 33 Law and
Philosophy 41

36 J Gardner, ‘Complicity and Causality’ (2006) 1 Criminal Law and Philosophy 127.
37 J Gardner and H Jung, ‘Making Sense ofMens Rea: AntonyDuff’s Account’ (1991) 11 OJLS

559, 572.
38 VLowe, ‘Responsibility for theConductofOtherStates’ (2002)101KokusaihoGaikoZassi 1, 14.
39 For a domestic example in a related context, see the Campaign against the Arms Trade’s

challenge to the UK’s Government’s decision to allow the export of military equipment to Saudi
Arabia—Campaign Against Arms Trade, R (on the application of) v The Secretary of State for
International Trade [2019] EWCA Civ 1020.
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context, Lowe has argued that the ‘bureaucratisation of the monitoring of
compliance with international law … would make a significant contribution
to the entrenchment of the rule of law in the international community’.40

This is to say that there are good reasons to prefer, at least as a general rule, a
standard of knowing contribution in the fault element of complicity in
international criminal law. We are thus left with the problem of the virtuous
accomplice.

III. TWO CLARIFICATIONS ON THE SCOPE OF THE PROBLEM

Before turning to potential solutions, two clarifications on the scope of the
problem may be helpful. The first is doctrinal; the second is practical. Both
are particularly relevant to scenarios of general complicity, and together they
minimise, but do not eliminate, the problem.41

A. Substantial/Significant Contribution to a Specific Crime

Rules of complicity must specify the required connection between an assister’s
aid and the principal wrong. In international criminal law, the Appeals Chamber
in Taylor held that the customary rule demands that the assistance had
‘a substantial effect on the crime’.42 This is consistent with the practice of
other tribunals.43 As is often noted, the requirement of a certain connection
between the assister’s aid and the principal wrong is demanded both by the
derivative nature of accomplice liability and the bare fact that assistance can
capture an extremely broad range of conduct.44

For present purposes, there are two relevant points here. On one hand,
international criminal law knows no generalised liability for providing aid to
a particular group, as opposed to a crime committed by members of that
group. This point is evident in contrasting accomplice liability under
international criminal law with the federal prohibition on providing material
support to designated terrorist organisations in the United States. 18 USC
2339B(a)(1) provides:

Whoever knowingly provides material support or resources to a foreign terrorist
organization, or attempts or conspires to do so, shall be fined under this title or
imprisoned not more than 20 years, or both, and, if the death of any person
results, shall be imprisoned for any term of years or for life.45

40 Lowe (n 38) 14.
41 To be sure, the requirement of a substantial contribution, discussed below, might also exclude

certain acts of assistance in situations of mitigating complicity. 42 Taylor (n 4) para 401.
43 See egProsecutor v Tadić (Appeal Judgment) IT-94-1-A (15 July 1999) para 229;Prosecutor

v Simić (Appeal Judgment) IT-95-9-A (28 November 2006) para 85; Šainović (n 21) para 1626.
44 Taylor (n 4) para 369 illustrates the range of ways that accomplices have substantially assisted

international crimes. See also C Kutz, ‘Causeless Complicity’ (2007) 1 Criminal Law and
Philosophy 289, 294. 45 18 USC 2339B(a)(1).
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Rather than demanding a connection between the support and a specific crime,
the provision works through a process of organisational designation. Under the
Immigration and Nationality Act, the Secretary of State is authorised to
designate a foreign group as a terrorist organisation.46 On designation, and
where there is knowledge of that designation, almost47 all forms of assistance
are prohibited. In other words, the statute is not really a form of accomplice
liability for participation in a specific crime, but rather a proscription of
support to a designated group.48 That international criminal law does not
work in this way alleviates at least some risk for humanitarian actors.
On the other hand, the requirement in customary international law of a

substantial contribution, and requirement under Article 25(3)(d) ICC Statute
of a significant contribution, might assist in addressing the potential over-
breadth problem in situations of general complicity.49 In Taylor, the Appeals
Chamber held that the ‘fungibility of the means may establish that the
accused is not sufficiently connected to the commission of the crime’, but
qualified fungibility as relevant only to situations where the principal crime
was an isolated act.50 Beyond this bare statement, it is probably fair to say
that this requirement has not been properly fleshed out in case law,51 with the
most common refrain simply being that the matter must be addressed on a case-
by-case basis.52 Nonetheless, this requirement has the potential to exclude
certain acts of assistance that have a minimal effect on the principal crime.53

B. Practical Measures of Risk Mitigation

If the first clarification is doctrinal, the second is practical. In situations akin to
the Rwandan example mentioned above, humanitarian actors may be able to
take a range of practical measures that reduce the risk that their aid will

46 Immigration and Nationality Act (USA), section 219.
47 The definition of material support or resources excludes ‘medicine or religious materials’—see

18 USC 2338A(b)(1). See also Holder v Humanitarian Law Project 561 US 1 (2010) (USA) on the
provision’s constitutional implications.

48 See, relatedly, art 10 Charter of the International Military Tribunal 82 UNTS 279.
49 See Taylor (n 4) para 391; Katanga (n 25) para 1632;Mbarushimana (n 25) para 283. As for

art 25(3)(c), in Bemba et al. the Trial Chamber held that ‘the form of contribution under art 25(3)(c)
of the Statute does not require the meeting of any specific threshold’, partly on the basis that
enhanced mens rea in the provision provides an additional filter on liability—see Bemba et al.,
Trial Judgment (n 24) paras 93–96. It is worth noting that Bemba et al. concerned liability for
offences against the administration of justice under art 70 ICC Statute, rather than a core crime.

50 Taylor (n 4) para 391.
51 For a rich overview, seeMVentura, ‘Aiding and Abetting’ in J de Hemptinne et al.,Modes of

Liability in International Criminal Law (Cambridge University Press 2019) paras 49–64.
52 See eg Taylor (n 4) para 391; Katanga (n 25) para 1634; Mbarushimana (n 25) para 284.
53 On the difference between factual and legal requirements, see A Kiss, ‘La contribución en la

comisión de un crimen por un grupo de personas en la jurisprudencia de la Corte Penal Internacional’
(2013) 2 InDret 1, 15–26. See also R DeFalco, ‘Contextualizing Actus Reus under Article 25(3)(d)
of the ICC Statute: Thresholds of Contribution’ (2013) 11 JICJ 715. See further text to (n 83).
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contribute to the principal wrong.54 It is a mistake to talk in general terms about
the provision of aid or assistance in a humanitarian emergency. To do so
obscures certain practical choices available to humanitarian organisations.
These practical choices include questions as to whom precisely within a
camp or territory assistance is given; whether any form of ongoing
collaboration or monitoring is offered; and whether measures are put in place
for withdrawal of support if the information available to the humanitarian
actor changes.55

Practical measures of this kind have received increased attention in other
areas of international law. For instance, the Arms Trade Treaty requires State
parties to assess and mitigate the risk that exports could be used to commit or
facilitate serious violations of international law.56 In the context of expulsion
and deportation, assurances and monitoring of treatment have been used by
States to mitigate the risk of ill-treatment by recipient States, thus taking the
matter outside the scope of the non-refoulement rule.57 In peacekeeping, the
United Nations Due Diligence Policy on UN Support to non-UN Security
Forces requires a detailed risk assessment before a UN entity provides
support to national or regional security forces.58 The point is not that
humanitarian actors will always be able to take measures to lower the risk
that its aid will contribute to an international crime. But, in at least in some
cases, practical measures offer a way out of the problem.59

IV. POTENTIAL SOLUTIONS

To sum up the position so far: international criminal law imposes accomplice
liability where an individual makes a knowing contribution to another’s
international crime. That is to say, it does not require that accomplices act
with the purpose that the crime be committed. This is justifiable as a general
position but is potentially overbroad in a narrow set of cases. In those cases,

54 For an overview in a related context, see H Moynihan, ‘Aiding and Assisting: Challenges in
Armed Conflict and Counterterrorism’ (Chatham House Research Paper, November 2016) 37–44.

55 See, in this respect, eg UNGA, ‘Human Rights Due Diligence Policy on United Nations
Support to Non-United Nations Security Forces’ (2013) UN Doc A/67/775; H Aust, ‘The UN
Human Rights Due Diligence Policy: An Effective Mechanism against Complicity of
Peacekeeping Forces?’ (2015) 20 JC&SL 61.

56 Art 7(1) Arms Trade Treaty (2013) 52 ILM 988. See generally A Clapham et al., The Arms
Trade Treaty: A Commentary (Oxford University Press 2016).

57 See generally art 3(1) Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment 1465 UNTS 85; UNHRC, ‘General Comment No. 20: Article 7’ (1994)
UNDoc HRI/GEN/1/Rev.1 30, para 9;Othman (Abu Qatada) v The United Kingdom [2012] ECHR
56; Omar Othman (Abu Qatada) v Secretary of State for the Home Department [2013] EWCA Civ
277. For an overview, see P Alston and R Goodman, International Human Rights: The Successor to
International Human Rights in Context: Laws, Politics and Morals: Text and Materials (Oxford
University Press 2012) 445–65. See also K Jones, ‘Deportations with Assurances: Addressing
Key Criticisms’ (2008) 57 ICLQ 183. 58 UN Human Rights Due Diligence Policy (n 55).

59 The availability of measures of risk mitigation will likely be relevant to any assessment of
whether the provision of assistance was necessary, as discussed below.
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proper attention to the requirement of substantial contribution might minimise
the problem, and a range of practical measures of risk mitigation available to
humanitarian actors may reduce it further. But the problem remains. If the
ICRC provides buses to move people safely out of a city in the course of
unlawful deportation, are its members at risk of individual criminal liability
as accomplices to the war crime? If the only way for UNHCR to access a
refugee camp to treat a cholera outbreak is to provide assistance through (and
to) suspected perpetrators in de facto command of the camp, are its members at
risk of criminal liability for subsequent crimes to which that assistance
contributes?
To answer that question, this section looks to domestic criminal law and

practice. Underlying the turn to domestic law is the intuition that whenever
complicity rules inculpate accomplices on the basis of knowledge, as well as
purpose, there is a risk of overly broad liability. It discusses three ways that
legal systems have dealt with such a risk—two doctrinal and one
institutional. At the same time, it considers their potential application in
international criminal law.

A. Justified Complicity—A Defence

One way to think about the problem is to work from the starting point that
humanitarian actors are faced with a genuine dilemma in these situations. We
can grant that knowingly contributing to the commission of an international
crime is wrong, but condition that judgment with the possibility that such a
knowing contribution may, all things considered, be justifiable. This is
Goodin and Lepora’s argument on the potential morality of complicity in at
least some situations of this kind:

Being complicit with the wrongdoing of another, doing something that potentially
contributes causally to that wrongdoing, might be the best thing to do in a bad
situation. … [I]t would be far better all around if there [were] no situations in
which contributing to the wrongdoing of others would actually be the best
thing to do to improve the bad situation. But if those bad situations exist
whether or not we engage with them—as surely, and sadly, they do—then it is
better for us to do what we can to make them better than to stand aside.60

To be clear, this is not an argument of pure consequentialism. The argument is
not that an accomplice who shares the principal’s commitment to the crime is
justified in contributing where the good brought about by that wrongdoing
outweighs its evil. Rather, it is an argument that looking to that balance
might be appropriate where, despite knowingly contributing to the principal
wrong, the putative accomplice’s reason for action is justifiable.

60 Lepora and Goodin (n 8) 171–2.
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Turning to domestic law,we canfind a doctrinal structure like this in a number
of different places.61 To give two examples from England and Wales—first,
Section 50 of the Serious Crime Act of 2007 establishes a defence of ‘acting
reasonably’ to a set of inchoate crimes proscribed by the Act, a set which
includes the offence of encouraging or assisting an offence believing it will be
committed.62 Second, Section 73 of the Sexual Offences Act of 2003 provides
that a person is not liable as an accomplice to certain sexual offences against
children if he acts for certain specified purposes relating to protecting the
child’s well-being.63 Section 73 removes, for instance, any risk64 of liability
for a doctor who provides contraception to an underage girl in the knowledge
that he is thereby contributing to a sexual offence by another party.
The value of this approach lies in its creation of a doctrinal structure ‘better

calibrated to moral nuance’65—inculpating many knowing contributors while
exculpating a small subset of them. The question, then, is whether
international criminal law might accommodate a defence along these lines.66

Taking Article 31 of the Rome Statute as orthodoxy,67 it appears that it
might. Article 31(d) provides:

In addition to other grounds for excluding criminal responsibility provided for in
this Statute, a person shall not be criminally responsible if, at the time of that
person’s conduct:

The conduct which is alleged to constitute a crime within the jurisdiction of the
Court has been caused by duress resulting from a threat of imminent death or of
continuing or imminent serious bodily harm against that person or another person,
and the person acts necessarily and reasonably to avoid this threat, provided that
the person does not intend to cause a greater harm than the one sought to be
avoided. Such a threat may either be:
(i) Made by other persons; or
(ii) Constituted by other circumstances beyond that person’s control.68

This provision takes together the often-distinguished defences of duress and
necessity.69 As Moran explains, key to its application are four elements: (i)

61 For a discussion of defences to accessorial liability in private law, see P Davies, Accessory
Liability (Oxford University Press 2015) 222–54.

62 Serious Crime Act of 2007 (UK), sections 45, 50.
63 Sexual Offences Act of 2003 (UK), section 73.
64 It is doubtful that any real risk existed—see further text to (n 91).
65 Stewart, ‘Complicity’ (n 6) 541. See alsoWilson (n 26) 158 giving the example of Section 81

of the Indian Penal Code.
66 This leaves aside the tricky issue of a distinction between justification and excuse in

international criminal law.
67 cf Prosecutor v Erdemović (Appeal Judgment) IT-96-22-A (7 October 1997).
68 Art 31(d) ICCSt.
69 See J Ohlin, ‘The Bounds of Necessity’ (2008) 6 JICJ 289, 292–3; K Ambos, ‘Defences in

International Criminal Law’ in B Brown (ed), Research Handbook on International Criminal Law
(Elgar 2011) 299, 310–11.
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the seriousness and (ii) imminence of the threat; (iii) the necessity and
reasonableness of the defendant’s act; and (iv) the absence of an intention to
cause greater harm than the one the defendant sought to avoid.70 Let us
assume that both (i) seriousness and (iv) the subjective requirement are met,
leaving imminence and the necessity and reasonableness of the response.
Although contextual assessment is inescapable, it is possible that in some

cases humanitarian actors may be able to meet these requirements and justify
their putative complicity. Imminence fits well with the scenarios set out
above, though may play an important limiting role in other cases.71 Necessity
requires that no other course of action be available and, together with
reasonableness,72 denotes the choice-of-evils requirement in a defence of
necessity.73 As to mitigating complicity, the humanitarian actor’s (knowing)
participation in the principal’s crime is outweighed by the legal interests
served by its acts of assistance. In the deportation case, for instance, the
provision of safe transport might be a necessary and reasonable way to avoid
the threat to lives that would ensue in a mass deportation without that
support. Here, the fact that the humanitarian actor is acting to alleviate harm
to the very class of people whose interests are protected by the underlying
rule makes the application of the test more straightforward.
Cases of general complicity are trickier, even assuming imminence is shown.

Take the Rwandan case mentioned above—here the humanitarian actor
knowingly contributes to the commission of international crimes against
other individuals in order to enable the provision of relief to a different
group.74 This is a classical choice-of-evils situation. Key to resolving such a
case will be an assessment of the scale and nature of the relevant principal
crimes to which the assistance contributes and the underlying interests they
protect, compared with the harm threatened by the emergency. In grave
situations akin to that set out above—a cholera outbreak threatening the lives
of tens of thousands of people—the requirement of the defence may be met.
As in domestic law, however, there is always the risk that a claim of
necessity is not accepted.

B. Objective Attribution

The previous section discussed a doctrinal solution based on a defence of
necessity—the idea of justified assistance. A number of legal systems limit
the scope of accomplice liability in different ways. Here, the idea of objective
attribution of conduct builds normative considerations into the attribution

70 CMoran, ‘A Perspective on the Rome Statute’s Defence of Duress: The Role of Imminence’
(2018) 18 International Criminal Law Review 154, 155.

71 For criticism, see Moran (n 70). 72 See Ambos, ‘Defences’ (n 69) 313.
73 For a comparative and theoretical overview, see G Fletcher, Rethinking Criminal Law

(Oxford University Press 2000) 774–98.
74 To be sure, there may be overlap between the two groups.
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inquiry. On this approach, it is not that the accomplice’s (causally relevant)
assistance is justifiable, as in the previous section, but that the conduct does
not count as assistance in a legally relevant sense at all.
To take the German approach specifically, and brushing over various

complexities, two lines of analysis are relevant.75 First, there is a
long-standing controversy in German criminal law about so-called ‘neutral
acts’—everyday, often commercial, acts that make a (factual) contribution to
another actor’s crime.76 Here, German scholars have proposed, and German
courts used, different tests that serve to limit liability.77 One of these focuses
on the creation of risk on the objective level. Here, as Hefendehl explains,
‘the value of the legally protected interest on the one hand and the
immediacy of the risk that exists for this interest on the other are used as
parameters for a decision between two conflicting spheres of liberty, the one
of the acting person and the one of the victim’.78 Second, a limitation on
attribution is generally accepted in German law in situations where the
assistance reduced the risk of harm to the underlying legally protected
interest.79 Even if injury were caused to the victim, the defendant would not
be liable as an accomplice to the assault on the basis that her conduct reduced
the risk of injury.80

In either case, these ‘normative, value-based’81 considerations operate at the
attribution stage to close off the potential liability of the assister. The key
question, then, concerns their applicability—separately—in international
criminal law. To start with a limitation based on the idea of neutral acts,
Ambos, in particular, has argued in favour of the adoption by international
criminal tribunals of a model of objective attribution for complicity that
excludes certain neutral acts from the ambit of liability.82 An argument along
these lines has found some support in certain Separate and Minority Opinions

75 On attribution in German criminal law generally, see TWeigend, ‘Problems of Attribution in
International Criminal Law: A German Perspective’ (2014) 12 JICJ 253. The analysis in this section
should not be taken to exclude the possible availability of a necessity defence in German law.

76 See generally H Kudlich, Die Unterstützung fremder Straftaten durch berufsbedingtes
Verhalten (Dunker & Humblot 2004).

77 BGH, Judgment of 8 March 2001 – 4 StR 453/00; BGH, Judgment of 26 January 2017 – 1
StR 636/16. See C Roxin, Strafrecht Allgemeiner Teil Band II: Besondere Erscheinungsformen der
Straftat (Beck 2002) 218–46; U Kindhäuser, ‘Risikoerhöhung und Risikoverringerung’ (2008) 120
Zeitschrift für die gesamte Strafrechtswissenschaft 481; R Hefendehl, ‘Addressing White Collar
Crime on a Domestic Level – Any Lessons Learned for International Criminal Law?’ (2010) 8
JICJ 769, 780––1. 78 Hefendehl (n 77) 781.

79 OLG Stuttgart, Decision of 19 June 1979 – 3 Sections (8) 237/79. See W Joecks in
Münchener Kommentar zum Strafgesetzbuch (3rd edn, Beck 2017) section 27 StGB, paras 47–48.

80 J Eisele in Schönke/Schröder, Strafgesetzbuch (29th edn, Beck 2014) Preliminary Remarks to
sections 13 et seq StGB, para 94.

81 KAmbos, ‘The ICC and Common Purpose – What Contribution is Required under Article 25
(3)(d)?’ in C Stahn (ed), The Law and Practice of the International Criminal Court (Oxford
University Press 2015) 592, 605.

82 See eg K Ambos, Treatise on International Criminal Law: Volume 1: Foundations and
General Part (Oxford University Press 2013) 165; Ambos, ‘25(3)(d)’ (n 81) 604–7. See also
Kiss (n 53) and more equivocally A Eser, ‘Individual Criminal Responsibility’ in A Cassese
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at the ICC in respect of liability under Article 25(3)(d) ICC Statute. In her
Separate Opinion in Mbarushimana concerning the requirement of assistance
in that provision, Judge Fernández de Gurmendi held:

I am not persuaded that such contributions would be adequately addressed by
adding the requirement that a contribution be significant. Depending on the
circumstances of a case, providing food or utilities to an armed group might be
a significant, a substantial or even an essential contribution to the commission
of crimes by this group. In my view the real issue is that of the so-called
‘neutral’ contributions. This problem is better addressed by analysing the
normative and causal links between the contribution and the crime rather than
requiring a minimum level of contribution.83

Moreover, inKatanga, Judge van derWyngaert, concerned with the ‘extremely
low’ thresholds in the actus reus and mens rea for liability under Article 25(3)
(d) ICC Statute, proposed that the ICC take into account whether the accused’s
assistance was specifically directed at the criminal part of the principal group’s
activities.84 Here, of course, Judge van der Wyngaert was drawing from the
decision of the Appeals Chamber of the ICTY in Perišić, which held specific
direction to be part of the actus reus of aiding and abetting.85 What unites the
opinions of Judges Fernández de Gurmendi and Van der Wyngaert is a concern
to limit liability in situations of knowing, but neutral, contribution.
It may be the case that the ICC does, in time, develop a normatively driven

limitation on the idea of assistance under Article 25(3)(d) ICC Statute.86

However, in respect of aiding and abetting under customary international
law, no such limitation exists. To return to Perišić itself and specific direction
at the ICTY, the subsequent Appeals Chamber decisions in Šainović, Popović,
and Stanišić firmly reject any such element in the actus reus of aiding and
abetting as well as, implicitly, any other normative limitation in the
attribution of conduct to the defendant based on the generality of her aid.87

Moreover, in Taylor at the Special Court of Sierra Leone, whether an
additional limitation existed for neutral acts was at issue in the appeal, with
the defence explicitly citing the German approach with a view to establishing

et al., The Rome Statute of the International Criminal Court (Oxford University Press 2002) 767,
799–801.

83 Prosecutor v Mbarushimana (Appeal Judgment) ICC-01/04-01/10 OA-4 (30 May 2012)
Separate Opinion of Judge Fernández de Gurmendi, para 12 (emphasis added). See Ambos, ‘25
(3)(d)’ (n 81) 605.

84 Katanga (n 25) Minority Opinion of Judge Van der Wyngaert, para 287.
85 Prosecutor v Perišić (Appeal Judgment) IT-04-81-A (28 February 2013) para 36.
86 See Kiss (n 53).
87 Šainović (n 21) paras 1617–1651; Prosecutor v Popović (Appeal Judgment) IT-05-88-A (30

January 2015) para 1758; Stanišić (n 21) paras 104–107. See A Coco and T Gal, ‘Losing Direction:
The ICTY Appeals Chamber’s Controversial Approach to Aiding and Abetting in Perišić’ (2014) 12
JICJ 345; M Ventura, ‘Farewell “Specific Direction”: Aiding and AbettingWar Crimes and Crimes
against Humanity in Perišić, Taylor, Šainović et al., and US Alien Tort Statute Jurisprudence’ in
S Casey-Maslen (ed), War Report: Armed Conflict in 2013 (Oxford University Press 2015) 511.
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a distinction between neutral and other forms of assistance.88 Here, the Appeals
Chamber rejected any such limitation, reasoning that it is simply the effect of the
assistance that matters.89

This is to say that as customary international criminal law stands, there is no
limitation on aiding and abetting liability based on the idea of neutral acts. This
point is of much wider significance, but for present purposes it means that there
is no solution along these lines to situations of general complicity by
humanitarian actors. As to situations of mitigating complicity, this conclusion
probably holds, but is less certain for the simple reason that it has never been
tested.90 It may be that in the right case an international tribunal would adopt a
limitation based on the fact that the putative accomplice’s assistance actually
reduced the harm to the victim. As it stands, however, no such approach exists.

C. An Institutional Solution

The two previous sections considered doctrinal solutions found in domestic
criminal law. The present section discusses an institutional solution found in
England and Wales. For the most part,91 the problem of the virtuous
accomplice is not resolved in England and Wales through doctrinal criminal
law. Instead, it resolves the problem through the institutions of the criminal
justice system. One way to explain the institutional approach is from a
slightly obscure angle—the old case of Gillick in England and Wales.92 In
Gillick, the central issue was whether a doctor could lawfully prescribe
contraception to a girl under the age of 16 without the consent of her parents.
The decision of the House of Lords is most widely known for its establishment
of the standard of Gillick-competence—that the parental right to determine
whether a child under 16 ‘will have medical treatment terminates if and when
the child achieves a sufficient understanding and intelligence to enable him or
her to understand fully what is proposed’.93 But the decision also excited close
attention amongst criminal lawyers and, in particular, criminal lawyers
interested in the mens rea of complicity.
The issue of complicity arose in the plaintiff’s submission that the policy of

the Department of Health and Social Security would render the doctor liable as
an accessory to unlawful sexual intercourse with a girl under the age of 16.More
specifically, the plaintiff averred that:

88 Taylor (n 4) para 393. 89 ibid para 395.
90 See, though, somewhat relatedly, Prosecutor v Blagojević (Appeal Judgment) IT-02-06-A (9

May 2007) para 202 holding that even if the defendant had been concerned with public safety and
health in sending engineering equipment to the execution sites, he still ‘substantially contributed to
the mass executions.’ See further Kiss (n 23) 23.

91 See Sexual Offences Act (2003) (UK), section 73.
92 Gillick v West Norfolk & Wisbeck Area Health Authority [1986] AC 112. See similarly

J Stewart, ‘The ICTY Loses its Way on Complicity – Part 2’ (OpinioJuris, 12 June 2013)
<http://opiniojuris.org/2013/04/03/guest-post-the-icty-loses-its-way-on-complicity-part-2/>.

93 Gillick (n 92) 188–189.
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[A] doctor who provides contraceptive advice or treatment knowing that unlawful
sexual intercourse will thereby be facilitated, makes himself an accessory to each
offence of unlawful sexual intercourse committed under section 6 of the Sexual
Offences Act 1956 by providing the means whereby the criminal act is
performed … Analogous situations would be where a person supplies poison to
a potential murderer knowing that the poison was intended for the commission of
murder, or where a person supplies a car knowing that it is intended to be used in
making a quick escape from a burglary or robbery.94

In the House of Lords, the plaintiff’s argument that the policy was unlawful
failed. Although the precise elements of the judgment are not relevant for
present purposes, contrasting academic responses reveal something
interesting about how England and Wales, at that time, dealt with the problem.
On one hand, Dennis argued that Gillick stood for the proposition that

accomplice liability only arises where aid or encouragement is provided with
the purpose of facilitating the offence. He proposed that the ‘doctor does not
prescribe contraceptives in order that intercourse shall take place, but in
order that health shall be preserved and unwanted outcomes avoided’.95 On
this account, knowledge of one’s contribution is insufficient for liability.96

On the other hand, in his Hamlyn Lectures JC Smith argued that Gillick
actually amounted to the acceptance of a concealed defence of necessity.
Starting from the general principle that ‘anyone who knowingly assists or
encourages the commission of a criminal offence is guilty’,97 Smith points to
the general policy reasons that underpin the House of Lords’ decision. In
other words, ‘the aiding and abetting of the offence is justified as being a
lesser evil than the alternative—that the girl will or may have sexual
intercourse without contraception and with the risk of pregnancy’.98

Neither Dennis nor Smith’s reading of the case is quite correct. To be liable in
England and Wales, an accomplice must have the intention to assist.99 In
accordance with the approach to intention more generally, foresight of virtual
certainty—that is, knowledge—is not a species of intention but rather a basis on
which the jury may find intention.100 That the defendant knew she was
contributing to the principal crime is not itself sufficient for liability, but may
be the basis on which a jury finds that she intended to do so.101

94 Gillick v West Norfolk & Wisbeck Area Health Authority [1984] QB 581, 584.
95 I Dennis, ‘The Mental Element for Accessories’ in P Smith (ed), Criminal Law: Essays in

Honour of JC Smith (Butterworths 1987) 40, 54. 96 ibid.
97 JC Smith, Justification and Excuse in the Criminal Law (Stevens 1989) 65 (my emphasis).
98 ibid 67.
99 See R v Jogee [2016] UKSC 8 para 9. The putative accomplice’s act must also be deliberate

and she must also have intended the principal to act with the mens rea required for the principal
offence. For discussion, see D Ormerod and K Laird, ‘Jogee: Not the End of a Legal Saga but the
Start of One?’ (2016) CrimLR 539; M Dyson, ‘Letter to the Editor’ (2016) CrimLR 638.

100 See R v Woollin [1999] 1 AC 82; R v Matthews and Alleyne [2003] Cr App R 30. For the
position at the time of Gillick, see R v Hancock and Shankland [1986] AC 455.

101 See G Sullivan, ‘Intent, Purpose and Complicity’ (1988) CrimLR 641, 642.
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To explain that another way, it is the procedural context ofGillick that caused
the difficulties—it was a civil application for a declaration rather than a criminal
trial. In the case, the House of Lords was required to decide whether a doctor’s
knowing provision of contraceptives made him an accomplice to the principal
crime. But doctrinal criminal law in England and Wales does not answer a
question framed in those terms. Instead, juries do. Indeed, the underlying
issue in Gillick is sometimes cited as an example of the ‘moral elbow-
room’102 that is left to juries in making findings as to the existence of
intention.103 Some knowing assisters will be found guilty; others won’t, with
a crucial distinguishing feature likely to be the wider morality of the specific
individual’s reasons for providing assistance.104

The institutional solution of a jury is obviously unavailable at the
international level, but the case does point us towards the availability of
another institutional tool—that of prosecutorial discretion. Amongst other
functions, prosecutorial discretion allows legal system to take into account
the ‘fine-grained moral evaluations and distinctions’ demanded by justice.105

Again focusing on the Rome Statute, Article 53 grants to the Prosecutor
discretion not to proceed with a prosecution where it would not be in the
interests of justice.106 Of course, reliance on an institutional solution of
prosecutorial discretion is not entirely satisfactory,107 and also opens up the
possibility of discriminatory application. Moreover, for responsible
organisations, the key question is whether they are complying with their
international obligations rather than whether their members will be
prosecuted before an international tribunal. But, in exceptional cases,
prosecutorial discretion might provide a second-best solution.

V. WIDER IMPLICATIONS

The preceding analysis placed the dilemma in the hands of humanitarian actors—
in the ICRC or UNHCR. In addition to illustrating the practical reality of the
problem, the focus on actors of this kind also serves to bring home the
genuineness of the moral dilemma. For the most part, we have few doubts
about the virtue of their intentions, and we are perhaps more easily convinced

102 J Horder, ‘Intention in the Criminal Law – A Rejoinder’ (1995) 58 MLR 678, 687.
103 See eg J Horder, Ashworth’s Principals of Criminal Law (8th edn, Oxford University Press

2016) 195.
104 A Norrie, Crime, Reason and History: A Critical Introduction to Criminal Law (3rd edn,

Cambridge University Press 2014) 72
105 S Bibas, ‘The Need for Prosecutorial Discretion’ (2010) 19 Temple Political and Civil Rights

Law Review 369, 370.
106 Art 53 ICCSt. See ICC-OTP, ‘Policy Paper on the Interests of Justice’ (September 2007);

ICC-OTP, ‘Policy Paper on Preliminary Examinations’ (November 2013) paras 67–71; T de
Souza Dias, ‘“Interests of Justice”: Defining the Scope of Prosecutorial Discretion in Article 53
(1)(c) and (2)(c) of the Rome Statute of the International Criminal Court’ (2017) 30 LJIL 731; M
Varaki, ‘Revising the “Interests of Justice” Policy Paper’ (2017) 15 JICJ 455.

107 See Jones, ‘Humanitarian Action’ (n 16) 11.
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that some forms of complicitymight be, in the end, justifiable.Moreover, to focus
exclusively onhumanitarian actors as a groupdiminishes any risk that allowing in
a balance-of-evils justification will overwhelm the underlying rule.108

Unless, however, we are willing to countenance status or activity-based
exemptions from general law,109 doctrinal solutions available to one actor are
available to others. As noted above, situations of general complicity underlie the
controversy around the criterion of specific direction inPerišić. Consider, here, the
transfer of arms orfinancial aid by a State to a non-State groupfighting a repressive
regime and the potential criminal liability of the transferring State’s officials.
Moreover, it is not just situations of general complicity that are of potential
wider application. Consider the provision of targeting assistance in a situation
where the recipient is violating the principle of distinction in the law of armed
conflict. Is it possible for the assisting State110 and its officials to argue that
though it is knowingly contributing to war crimes, its assistance and training are
actually minimising the extent of the indiscriminate attacks?
These are questions beyond the scope of this article. To a large extent, the

requirement of imminence, properly interpreted, as well as strict attention to
necessity and reasonableness, would minimise the risk that the defence would
unduly undermine the value of a complicity rule based on knowing assistance.
Moreover, it will remain the case, as always, that a party invoking necessity
takes the chance that its claim will be rejected. Nonetheless, here, as is often
the case, the acceptance of a justificatory defence comes with risks to the
interests protected by the relevant rule.

VI. CONCLUSION

A standard of knowledge in themens rea of complicity in international criminal
law, while generally justifiable, creates a risk of over-inclusivity in some
situations of humanitarian assistance. As a backstop, prosecutorial discretion
might filter out some of these cases, but a procedural solution of this kind is
inferior to resolving the problem doctrinally. In this respect, a defence of
necessity provides an appropriate way forward. We ought to accept, albeit in
exceptional circumstances, that knowingly contributing to an international
crime is the right thing to do.

108 See, relatedly, R Sloane, ‘On the Use and Abuse of Necessity in the Law of State
Responsibility’ (2012) 106 AJIL 447.

109 For a discussion of a similar problem in respect of sanctions and counter-terrorism measures,
in which specific exceptions are found, see E Gillard, ‘Recommendations for Reducing Tensions in
the Interplay between Sanctions, Counterterrorism Measures and Humanitarian Action’ (Chatham
HouseResearch Paper, August 2017). On the ICRC’s privilege against testifying before the ICC, see
Rule 73(4)–(6) ICC RPE.

110 A similar set of issues to those discussed herein arise in respect of the State complicity rule
reflected in Article 16 of the ILC’s Articles on State Responsibility—International Law
Commission, ‘Responsibility of States for Internationally Wrongful Acts’ annexed to UNGA Res
56/83 (12 December 2001) UN Doc A/Res/56/83. For a discussion of elements of the rule, see
Moynihan (n 54).

Virtuous Accomplices in International Criminal Law 835

https://doi.org/10.1017/S0020589319000307 Published online by Cambridge University Press

https://doi.org/10.1017/S0020589319000307

	VIRTUOUS ACCOMPLICES IN INTERNATIONAL CRIMINAL LAW
	INTRODUCTION
	UNDERSTANDING THE PROBLEM
	Two Scenarios
	Knowing Contribution in International Criminal Law
	Raising the Mental Element?

	TWO CLARIFICATIONS ON THE SCOPE OF THE PROBLEM
	Substantial/Significant Contribution to a Specific Crime
	Practical Measures of Risk Mitigation

	POTENTIAL SOLUTIONS
	Justified Complicity—A Defence
	Objective Attribution
	An Institutional Solution

	WIDER IMPLICATIONS
	CONCLUSION


