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Risk assessment in a climate of litigation

GLYNN HARRISON

There has been a sea change in public
attitudes toward the use of litigation in
medicine over recent years. Mental health
professionals are beginning to add an
additional factor to their risk calculations
when managing difficult patients: the assess­
ment of risk (of a civil action) to themselves
in the event of an untoward incident. This
development must be recognised and antici­
pated if we are to assess fully the potential
benefits, and the costs, of closer surveillance
of vulnerable patients in the community.

In this paper I shall argue that recent
guidelines concerning the care of mentally ill
people will raise public expectations about
the care of psychiatric patients and, in the
event of a civil action, will assist a court in
deciding whether care in the community has
fallen short of an acceptable standard.
While quality of care for those at greatest
risk is bound to improve as a result of new
guidelines, I will examine the prospects of
an increase of defensive practice in commu­
nity care and how this might impact
adversely upon patients. In particular, we
shall consider the threat of a new form of
institutionalisation, where patients become
entangled in webs of overcautious surveil­
lance by mental health professionals and in
walls of paper emanating from the new
mental health bureaucracy.

Psychiatrists owe a duty of care towards
their patients. That duty was spelt out most
clearly in 1925 when a judge considered the
case of a doctor accused of being under the
influence of alcohol during the course of his
duties. The court ruled that if a person
advances himself as possessing special skill
and knowledge, he owes a duty to the
patient to use diligence, care, knowledge,
skill and caution in administering the
treatment. No contractual relationship was
considered to be necessary. The law requires
a fair and reasonable standard of care and
competence. This definition embraces the
two main components of duty of care:
adequate knowledge of the disease and
appropriate treatments, and due care in the

application of that knowledge in the inter­
ests of the patient.

In psychiatry, and especially in 'commu­
nity' psychiatry, the courts must wrestle with
the problem of defining adequate knowledge
and establishing a standard of reasonableness
in the application of that knowledge in
patient care. But what is adequate in terms
of standards of knowledge and reasonable
behaviour in community care? The bench­
mark was defined in Bolam v. Friern Hospital
([1957] 2 All ER 118;1 WLR 582): "A
doctor is not guilty of negligence if he has
acted in accordance with a practice accepted
as proper by a responsible body of medical
men skilled in that particular art". This works
well for relatively simple issues, such as
whether one should be intoxicated while
carrying out one's duties or whether a
doctor should examine the fundi before
carrying out a lumbar puncture. But in risk
assessment, and especially with respect to
defining reasonable standards of care in
community settings, it is much more difficult
to discern the consistent views of a "respon­
sible body of medical men". Given the
divergence of opinion within the profession
regarding resource and policy matters in
community care, neither a plaintiff alleging
breach of duty of care, nor a defendant
defending their clinical decisions, would
have difficulty identifying expert witnesses
who might support their particular view of
the world. The extent to which such experts
represent the views of "a responsible body of
medical men" tests the judgements of the
courts more than just a little; judges do not
relish a parade of psychiatric expert witnesses
competing to advance their professional
credentials. The introduction of recent guide­
lines is therefore of considerable importance
to patients alleging breach of duty of care, and
for courts seeking standards against which to
assess the reasonableness or otherwise of
professional behaviour.

The most important policy initiative in
recent years has been the introduction of the
Care Programme Approach (Department of

Health, 1990). Subsequent guidelines,
including those on the discharge of mentally
ill patients from hospital and the introduc­
tion of supervision registers, will also be
used by the courts in assessing liability.

Guidelines are relevant to the notion of
duty of care in three domains. Firstly, they
clarify standards of reasonable care in commu­
nity care settings. It should be conceded that
these policy initiatives have been expressed
in the form of guidelines rather than
treatment protocols. There can be little
doubt, however, that courts will use these
documents to guide their judgements as they
are intended to guide the judgements and
the behaviour of professionals. It would be
advisable, therefore, for mental health
professionals to treat verbal clarifications
of these guidelines with great caution,
whatever the source. It is the words
written down which will be dissected by
the courts rather than verbal clarifications of
their intended meaning given from the
conference podium. These guidelines effec­
tively contain baseline service specifications
and, in the absence of a consensus statement
from a "responsible body of medical men
skilled in that particular art" dissociating
itself from them, they will be viewed as
representing the standard for good practice.
So patients treated by the psychiatric
services must be entered into an explicit
programme of care, be allocated a key­
worker, and they must receive the quality
and complexity of service appropriate to
their assessed level of need. The highest
standards of documentation and interpro­
fessional communication are called for in
these guidelines and will be required by a
court considering a civil action.

Secondly, recent guidelines potentially
extend the boundaries of duty of care. They
do so only potentially because the bound­
aries of duty of care are not well defined and
these matters will be decided by a court on a
case-by-case basis. This view is summarised
in the judge's dictum that the "categories of
negligence are never closed". It is impos­
sible, therefore, to compile a list of negligent
acts and, in a rapidly changing world, it is
not desirable that we should attempt to do
so. The Secretary of State could therefore
state that the introduction of supervision
registers imposes "no new ethical or legal
obligations" upon psychiatrists (Bottomley,
1994). Nevertheless, these guidelines will
clarify several important issues when a court
comes to consider a case of potential
negligence. For example, they clearly
extend the duty of care of mental health
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institutionalised within walls of paper unless
local policy-makers take steps to simplify
procedures as far as the guidelines will
allow, and to recognise explicitly that
some measure of risk-taking is essential to
safeguard therapeutic work with patients.

So what is to be done if we are to avoid
excessive defensive practice in community
psychiatry? Essentially we must recognise
that risk-taking is at the heart of community
care and that inevitably there will be
casualties. We must resist the temptation,
under the influence of hindsight bias, to
suggest that procedural tightening will
eliminate all risk and ensure public safety.
We could eliminate alcohol misuse by
banning alcohol, and road traffic casualties
by banishing cars from the roads. Similarly,
adverse events in the community could be
eliminated altogether by locking up every­
body with a mental disorder. But in the
interests of humane patient care we must
strike a balance between the number of false
negatives and false positives in coercive
supervision. As the number of false nega­
tives is reduced, inevitably the number of
false positives increases dramatically.

Finally, I have called for much improved
training of key-workers, which should be
based upon a modularised curriculum and

applicable to all professional groups.
Lessons In risk management must be
balanced by the dangers of over-coercive
care and its adverse effects upon many
psychiatric disorders. Training in risk assess­
ment should include a recognition of the
positive role of risk-taking in the optimum
therapeutic care of patients within a basic
framework of acceptable practice. The
potentially noxious effects of fear on the
part of mental health professionals can only
be countered if the realities of defensive
practice are recognised and understood.
Properly challenged, our fears about the
introduction of supervision registers may yet
result in positive steps forward in commu­
nity care.
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