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Abstract Does the International Criminal Court’s (ICC) pursuit of justice facilitate
peace or prolong conflict? This paper addresses the “peace versus justice” debate by
examining the ICC’s impact on civil conflict termination. Active ICC involvement in
a conflict increases the threat of punishment for rebel and state leaders, which, under
certain conditions, generates incentives for these leaders to continue the conflict as a
way to avoid capture, transfer to the Hague, and prosecution. The impact of ICC
involvement is conditional upon the threat of domestic punishment that leaders face;
as the risk of domestic punishment increases, the conflict-prolonging effects of ICC
involvement diminish. I test these theoretical expectations on a data set of all civil con-
flict dyads from 2002 to 2013. Findings support the hypothesized relationship. Even
after addressing potential selection and endogeneity concerns, I find that active involve-
ment by the ICC significantly decreases the likelihood of conflict termination when the
threat of domestic punishment is relatively low.

The Rome Statute establishing the International Criminal Court (ICC) entered into
force on 1 July 2002 after being ratified by sixty states. Today, 123 countries are
states parties to the ICC. The establishment of the ICC represented an important
step forward in international justice and accountability for human rights abuses; it
created a permanent international body charged with prosecuting genocide, crimes
against humanity, and war crimes when domestic justice systems are unwilling or
unable to do so. As the first permanent, international court with such jurisdiction,
the ICC ushered in a new era in the protection of human rights.
While the court’s contributions to international justice are clear, its impact on the

pursuit of peace is less certain. A central debate for legal scholars and political scien-
tists studying the ICC centers on whether the court can simultaneously promote peace
and justice. This peace-versus-justice debate is crucial, given that the ICC has initi-
ated examinations and investigations into several ongoing conflicts, including
those in Darfur, Mali, and Uganda, among others. The court’s demonstrated willing-
ness to intervene in ongoing wars necessitates a critical examination of how it affects
the ability of combatants to achieve lasting peace.

I thank Benjamin Appel, Nick Grossman, Paul Huth, Kelly Kadera, Brian Lai, Sara Mitchell, colleagues
at Iowa, and participants in the GWVirtual Workshop on Intrastate Conflict and Violence for valuable sug-
gestions and feedback. All remaining errors are my own.
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Existing research on the court’s impact on peace is limited in three ways. First, it
lacks broad theoretical consensus. Some argue that seeking justice promotes peace by
deterring future atrocities,1 while others argue that the pursuit of justice undermines
peace in the near and long term.2 At the extreme, one commentator warns that “the
quest for justice for yesterday’s victims of atrocities should not be pursued in such
a manner that it makes today’s living the dead of tomorrow.”3

Second, little empirical work has addressed the ICC’s impact on conflict termina-
tion. Only one existing study, to my knowledge, directly examines how the ICC
affects prospects for civil conflict settlement.4 While a small number of other
studies address related issues, such as how the ICC influences autocrats’ tenures5

or states’ human rights practices,6 we simply do not know with certainty whether
the ICC promotes conflict settlement or makes wars more difficult to end.
Third, the limited empirical work that does exist focuses primarily on ICC ratifica-

tion rather than active involvement by the ICC as the variable of theoretical interest.7

While understanding ratification’s impact is important, the ICC’s influence on the tra-
jectory of civil wars is arguably greater when the court is actually engaged in an
investigation or legal proceedings in the warring state. Focusing on ratification, there-
fore, tells only part of the story of the ICC’s impact, ignoring what is likely to be the
court’s most influential role. Only recently have scholars begun to examine the
impact of ICC actions and investigations, though none focus on the court’s impact
on conflict termination.8

To address these limitations in existing research, I examine the impact of active
ICC involvement on conflict termination, seeking to answer whether the ICC’s
pursuit of justice facilitates civil conflict termination or has the perverse effect of pro-
longing conflict, making peace more difficult to achieve. To answer this question, I
focus on rebel and state leaders’ incentives to avoid punishment during and after civil
war. Criminal prosecution at the ICC represents a potential source of punishment that
leaders hope to avoid. Once the ICC becomes actively involved in a conflict, leaders’
incentives may favor conflict continuation as a way to avoid capture, extradition, and
trial. Importantly, this effect is likely conditional upon the threat of domestic punish-
ment. As the risk of punishment at home increases, the conflict-prolonging impact of
ICC involvement is expected to decrease.
I test these expectations on a data set of civil conflict dyads between 2002 and

2013. Statistical results provide strong support for my expectations: ICC involvement

1. Akhavan 2001.
2. Souare 2009.
3. Anonymous 1996, 258.
4. Simmons and Danner 2010.
5. Nalepa and Powell 2016.
6. Appel 2016.
7. ICC involvement includes: initiation of a preliminary examination or a formal investigation, request

for authorization of an investigation, referral of a case by the UNSC, issue of arrest warrants, scheduling/
holding of hearings and trials, and sentencing and incarceration of individuals.
8. Broache 2014; and Jo and Simmons 2014.
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significantly decreases the likelihood of conflict termination, particularly when the
threat of domestic punishment is low. These results are robust to a variety of addi-
tional tests, including alternative specifications of key variables and tests to
address potential selection effects and endogeneity. Overall, the findings indicate
that when risks of domestic punishment are low the ICC’s pursuit of justice under-
mines peace by threatening leaders’ political survival and personal freedom.
As one of the first analyses to examine ICC involvement rather than ratification,

this article expands our understanding of the ICC’s role in international politics. It
qualifies existing research finding that ratification facilitates conflict termination
and improves states’ human rights practices,9 while complementing research demon-
strating that the court can impede the peaceful surrender of autocrats and has little
effect on their behavior.10 It also contributes to an emerging understanding that the
ICC’s impact is complex and frequently conditional by exploring the interaction
between domestic and international punishment.11

The article also contributes to burgeoning research on the role of leaders in civil con-
flict, identifyinga sourceofpunishment—ICCprosecution—that previous analyseshave
not examined.12 In addition, this project makes an important data contribution by gener-
ating an original data set on all instances of active involvement by the ICC. It addresses
potential selection and endogeneity issues both theoretically and empirically, and in so
doing, provides evidence to suggest that leaders are not likely deterred from engaging
inconflictby the riskof future ICCprosecution,and that ICCinvolvement isnot endogen-
ous to the difficulty of conflict. Finally, this paper has important policy implications for
the court, suggesting that it should carefully weigh the potential conflict-exacerbating
effects of investigation before becoming involved in ongoing conflict situations.

Literature Review

On 17 July 1998, 120 states voted in favor of the Rome Statute establishing the
International Criminal Court. This vote represented a watershed in the evolution of
international justice because the ICC is the first permanent body of its kind and
has unprecedented powers to pursue even sitting heads of state. In 2002, the Rome
Statute entered into force after being ratified by sixty countries.13 Since then, the
court has become an active player in international justice, with current investigations
in nine countries, preliminary examinations in twelve others, and cases pending or
completed against thirty-one individuals.14

9. Appel 2016; and Simmons and Danner 2010.
10. Ku and Nzelibe 2006; and Nalepa and Powell 2016.
11. Jo and Simmons 2014; and Nalepa and Powell 2016.
12. Prorok 2016; and Thyne 2012.
13. Schabas 2011.
14. All ICC warrants and trials involve African countries. However, preliminary examinations are

ongoing in many other regions of the world, and are captured in my analysis. Thus, while ICC involvement
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Given the court’s institutional novelty and important role in international politics, it
has garnered significant attention from legal scholars and political scientists alike.
Existing research primarily addresses the development of the Rome Statute15 and
its ratification in light of the fact that accepting ICC jurisdiction entails significant
sovereignty costs.16

Relatively fewer studies address the court’s effectiveness or its impact on peace
and conflict. Furthermore, what little work has been done has proven to be inconclu-
sive. Theoretical work in the law literature, for example, is divided on whether the
ICC can simultaneously facilitate peace and justice. Some legal scholars argue that
international prosecution facilitates peace by deterring future atrocities,17 while
others conclude that the court has limited deterrent capabilities.18 Still others claim
that the ICC’s pursuit of justice may actually come at the price of peace,19 particularly
given the Rome Statute’s purposeful ambiguity regarding the recognition of amnesty-
for-peace deals.20

Existing empirical research has also proven to be inconclusive regarding the ICC’s
impact. Some scholars identify benefits from ratification, showing that it facilitates
peace in some warring states21 and improves human rights practices.22 However,
others identify negative or null effects, finding that ratification prolongs some dicta-
torial regimes,23 and that international tribunals have no significant effect on postcon-
flict respect for human rights.24 Emerging research on the court’s actions rather than
ratification is similarly inconclusive. Research by Jo and Simmons finds that the
court’s involvement can reduce atrocities under certain conditions, while studies
by Broache and Hillebrecht show that the court’s impact on state and rebel behavior
varies.25

Thus, existing research on the ICC lacks clear consensus. The only existing study
to directly examine the ICC’s impact on conflict termination focuses exclusively on
ratification rather than active involvement by the court and therefore cannot fully
explain the ICC’s impact on peace.26 This is an important omission from the literature
because the effect of active involvement likely differs from that of ratification. While

has progressed farthest on the African continent, the institution is likely to affect conflict dynamics glob-
ally, not just in Africa.
15. Deitelhoff 2009; Fehl 2004; and Goodliffe and Hawkins 2009.
16. Chapman and Chaudoin 2013; Meernik and Shairick 2011; and Simmons and Danner 2010.
17. Akhavan 2001; Gilligan 2006; and Goldstone 1995.
18. Goldsmith 2003; Goldsmith and Krasner 2003; Ku and Nzelibe 2006; and Wippman 1999.
19. Goldsmith 2003; Souare 2009.
20. Clark 2005; Goldsmith and Krasner 2003; Majzub 2002; Scharf 1999; and Villa-Vicencio 2000.
21. Simmons and Danner 2010.
22. Appel 2016.
23. Nalepa and Powell 2016. They find strong regional ICC presence decreases the likelihood that cul-

pable dictators peacefully resign from power when the opposition has also committed atrocities. Also see
Ku and Nzelibe 2006.
24. Meernik, Nichols, and King 2010.
25. See Broache 2014; Hillebrecht 2012; and Jo and Simmons 2014.
26. Simmons and Danner 2010.
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ratification promotes peace in war-torn states, active ICC involvement can undermine
conflict termination by increasing leaders’ expectations of punishment. In line with
recent studies showing that the court’s impact is conditional, I further argue that
the ICC’s impact is conditional upon a leader’s risk of domestic punishment.27

Theory

Rebel and state leaders are assumed to be rational, self-interested actors who prefer to
avoid punishment, including loss of political power and more severe sanctions.28

That leaders seek to maintain political power is well established in the international
relations literature.29 Political power grants state leaders tremendous influence over
state resources and domestic and foreign policy. The same is true for rebels: leader-
ship grants the individual control over the group’s resources, provides a platform to
shape demands, and carries with it the potential for state-level power should the group
achieve victory.30

Equally pertinent in the context of civil war is the assumption that leaders want to
avoid more severe forms of punishment, such as exile, assassination, and prosecution.
Loss of political office is just one relatively mild consequence of failed policies.31 As
rational actors, leaders are expected to take the threat of many forms of punishment
into consideration when making strategic decisions during conflict.32 International
criminal prosecution via the ICC is one potential source of punishment that, under
certain conditions, influences leaders’ willingness and ability to terminate their
conflicts.

ICC Involvement and the Risk of Punishment

Theories of criminal deterrence in the economics and criminology literatures identify
three determinants of punishment’s impact: its certainty, severity, and celerity.33

Certainty refers to the probability that the individual is punished, severity deals
with the nature of the punishment, and celerity refers to the immediacy of that

27. Ibid.; Jo and Simmons 2014; and Nalepa and Powell 2016. Simmons and Danner find that the ICC’s
impact is conditional on whether states lack domestic commitment mechanisms, while Jo and Simmons
show that the court’s impact differs for governments, secessionist, and non-secessionist rebels.
28. Most existing civil war research treats states and rebel groups as unitary actors. I relax this assump-

tion, allowing leaders’ interests to differ from those of the groups they represent. See Bueno De Mesquita
et al. 1999; Croco 2011; and Prorok 2016.
29. Bueno De Mesquita et al. 1999; and Croco 2011.
30. Prorok 2016.
31. Goemans 2000, 2008; and Prorok 2016.
32. Croco 2011; Downs and Rocke 1994; Goemans 2000; and Prorok 2016.
33. Doob and Webster 2003; Drago, Galbiati, and Vertova 2009; Howe and Loftus 1996; Levitt 1998;

Nagin 1998; and Paternoster 1987.
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punishment. Recent research suggests that certainty and, to a lesser extent, celerity are
key to punishment’s effectiveness.34

This research provides insights into why ICC involvement is likely to affect leader
behavior: punishment in the form of international criminal prosecution becomes both
more certain and more immediate once the ICC is actively involved in a situation. The
increased immediacy of punishment is straightforward: referring a situation to the
court can be a lengthy process, so once an examination or investigation is under
way, punishment becomes a much less remote possibility.
The certainty of punishment also increases as a result of ICC involvement. Prior to

the court initiating an examination, leaders have few cues to help them predict
whether the court will prosecute. First, the court lacks the resources necessary to
investigate the majority of crimes falling under its jurisdiction. It has received
several thousand communications pursuant to Article 15, but has moved to the inves-
tigation stage in only a handful of cases because of the vast monetary resources and
personnel hours required.35 Thus, initiating a conflict or committing atrocities may
not significantly increase the certainty of prosecution.36 Second, the ICC’s jurisdic-
tion is potentially quite broad: the court can initiate preliminary examinations based
upon state referral, UN Security Council (UNSC) resolution, or its proprio motu
authority (Article 15), which allows the Office of the Prosecutor (OTP) to initiate
investigations on its own initiative.37 Importantly, this means that ICC prosecution
is not limited to individuals from ratifier states, and the most obvious indicator of
future prosecution—ratification of the Rome Statute—is only weakly linked to the
certainty of punishment.
On the other hand, once the OTP initiates an examination or investigation, the cer-

tainty of punishment increases. Of the nine situations that have proceeded to the
investigation stage, all but one have resulted in arrest warrants. Further, in only
three cases has the court begun an examination and decided not to proceed to inves-
tigation. Thus, when the court becomes actively involved in a situation, leaders will
be much more certain of the ICC’s intent to prosecute.

34. Research shows that severity has less impact on deterrent success. See Jo and Simmons 2014; and
Kleiman 2009.
35. The court’s constraints are compounded by its worsening budget crisis. “ICC Investigations

Threatened by Budget Crisis,” Daily Nation (Internet ed.), 25 November 2013, <http://www.nation.co.
ke/news/politics/International-Criminal-Court-Budget-Cases-Hague/-/1064/2087758/-/f5oxd0/-/index.html>,
accessed 9 January 2014.
36. Because ICC prosecution is a remote possibility, leaders likely discount or altogether ignore the ICC

when deciding whether and how to prosecute civil war. Therefore, the risk of ICC prosecution is unlikely to
systematically deter the easier conflicts while failing to deter the most resolute leaders. That is, my findings
are likely not biased as a result of nonrandom selection into conflict.
37. Schabas 2011. Most situations that have moved to the investigation stage were initiated by state refer-

ral. Only two have proceeded under the court’s proprio motu authority (Kenya, Ivory Coast), and two
others via UNSC referral (Libya, Sudan). However, many preliminary examinations have been initiated
under Article 15. The ICC’s impact may differ by referral type: UNSC referral indicates a strong,
unified international commitment to ending a conflict, which may overwhelm leaders’ incentives to con-
tinue fighting. Table H in the online appendix tests this possibility, finding that ICC involvement’s
impact is negative for all referral types, but not significantly so when initiated by the UNSC.
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The Conflict-Exacerbating Effect of ICC Involvement

How do the increased certainty and celerity of punishment resulting from ICC
involvement influence leaders’ war-termination decisions? Ending the conflict and
associated human rights abuses, which once may have seemed a viable strategy to
avoid ICC attention, is no longer an effective way to prevent prosecution since the
court will not simply end an ongoing examination/investigation because the killing
stops. Instead, leaders facing ICC prosecution may view continuing the conflict in
the hope of avoiding punishment as their best option.38 To understand why this is
the case, consider the ways in which civil wars commonly end and how ICC involve-
ment alters incentives for each outcome.
First, ICC involvement reduces the possibilities for peaceful settlement.39 The

OTP focuses its prosecutions on high-ranking officials, the very individuals whose
cooperation is essential for securing settlement deals.40 By threatening key leaders’
personal and political fortunes, ICC prosecution makes it more difficult for these indi-
viduals to make credible commitments to peace. Specifically, it undermines settle-
ment by making the process of negotiating more difficult and the terms of
settlement less favorable for peace.
ICC involvement complicates negotiations because leaders facing possible prose-

cution have incentives to stay entrenched in strongholds and avoid direct contact with
their opponents and other outsiders who might act as the court’s enforcers. This is
because leaving secure bases to attend negotiations increases the risk of capture
and transfer to the Hague. Domestic opponents may use the court as a way to
punish an adversary when they lack the will or resources to prosecute themselves41

or when domestic punishment options are limited.42 Therefore, ICC involvement

38. This relates closely to research showing that an increased risk of domestic punishment extends con-
flict by incentivizing leaders to gamble for resurrection. See Goemans 2000; and Prorok 2016.
39. Goldsmith and Krasner 2003; and Ku and Nzelibe 2006.
40. ICC Prosecutor’s Message to the LRA, International Criminal Court, Office of the Prosecutor, 18

March 2013 <https://www.icc-cpi.int/Pages/item.aspx?name=statement-OTP-18-03-2013>, accessed 29
August 2016. Note that, for example, Bosco Ntaganda’s arrest was “initially dismissed by the Pre-Trial
Chamber on the ground that he was not sufficiently important in the hierarchy.” Schabas 2011, 46.
41. For example, research demonstrates that if both sides are culpable for human rights abuses, neither

can credibly threaten to punish the other. See Nalepa 2010. The same logic could apply to turning oppo-
nents over to the ICC: if both sides are implicated, perhaps neither can credibly threaten to extradite the
other. I do not expect this to be the case, however. Because domestic prosecution puts both sides at
risk, these are the very situations in which domestic actors are most likely to try to use the ICC to
punish their opponents. Leaders will thus fear leaving the safety of strongholds and attending negotiations,
even if their opponent also faces ICC prosecution. Wanted leaders will also be hesitant to attend negotia-
tions abroad where foreign governments can execute ICC warrants.
42. Domestic legal institutions and international scrutiny may deter officials from simply killing an oppo-

nent who is wanted by the court. Laurent Gbagbo of Ivory Coast, for example, was arrested and extradited
to the ICC rather than being killed by his domestic opponents. Thus, capture does not mean leaders will
necessarily face severe domestic punishment, and ICC prosecution remains a relevant threat for wanted
leaders. I discuss conditions under which the domestic punishment risk outweighs that of ICC punishment
later.

The (In)compatibility of Peace and Justice? 219

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
20

81
83

17
00

00
78

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://www.icc-cpi.int/Pages/item.aspx?name=statement-OTP-18-03-2013
https://www.icc-cpi.int/Pages/item.aspx?name=statement-OTP-18-03-2013
https://doi.org/10.1017/S0020818317000078


incentivizes leaders to avoid negotiations because attending talks increases their
vulnerability to capture and prosecution.
In Uganda, for example, Joseph Kony failed to show up to the signing of the Juba

Peace Accords in April 2008, at least in part out of fear that he would be taken into
custody at the Hague should he attend the signing ceremony.43 The ICC case
remained a stumbling block throughout negotiations between the Ugandan govern-
ment and the Lord’s Resistance Army (LRA), with Kony repeatedly insisting that
ICC charges be dropped as a precondition for settlement.44 Similarly, the “threat of
prosecution by the international tribunal in the Hague made it practically impossible
for NATO to reach an early deal with Milosevic, thereby lengthening the war and the
suffering in the Balkans in the summer of 1999.”45 In both cases, leaders’ fear of
international prosecution undermined their ability to commit to peace, which hin-
dered settlement attempts and extended conflict.46

ICC involvement also undermines leaders’ ability to credibly commit by making
the terms of settlement less favorable for peace. Specifically, it takes amnesty off
the table.47 Settlement offers that include amnesties can facilitate settlement by ensur-
ing that key leaders avoid jail time (or worse) for their crimes. The Rome Statute,
however, is silent when it comes to domestic amnesties and other transitional
justice mechanisms.48 While some legal scholars argue that there are certain routes
by which the court could recognize amnesty-for-peace deals,49 others more rigidly
interpret the Rome Statute, arguing that the ICC is unlikely to recognize such
deals, particularly if they pardon elites.50

In practice, the OTP appears to have settled on a strict interpretation of the Rome
Statute. OTP statements in response to Uganda’s President Yoweri Museveni’s
amnesty offer to top LRA leadership in 2006, for example, indicate that the court
would not have withdrawn charges had the amnesty deal gone through.51 More
recently, the chief prosecutor’s position on domestic amnesties complicated the

43. Jeffrey Gettleman and Alexis Okeowo, “Peace Deal in Central Africa Fails; Uganda Halts Talks with
Rebel Army,” The International Herald Tribune, 12 April 2008.
44. Schabas 2011; and Souare 2009.
45. Goldsmith and Krasner 2003, 55.
46. Rebel leaders may be more at risk than state leaders when attending negotiations, given that they are

usually weaker and do not enjoy the protection of sovereignty norms. However, despite being more secure,
state leaders still increase their risk of punishment by leaving strongholds to negotiate. Further, rebel hes-
itance to negotiate is enough to stymie settlement because the agreement of both combatants is necessary
for negotiations to occur and succeed. Table I in the online appendix tests the possibility that state-targeted
ICC actions have less impact than rebel-targeted actions by coding ICC involvement as state, rebel, or both
targeted. Results show that the ICC’s impact is negative regardless of target, and while state-targeted ICC
action is not significant, a Wald test indicates that the difference among the three variables is not significant.
This, and the fact that the court is mandated to investigate full situations rather than specific actors, means it
is most appropriate to pool all ICC involvement.
47. Arsanjani 1999.
48. Keller 2007; and Scharf 1999.
49. Clark 2005; and Scharf 1999.
50. Majzub 2002; and Robinson 2003.
51. “Kony Must Be Arrested—ICC,” All Africa, 19 May 2006.
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Colombian peace process. Speaking in Bogota in November 2013, Moreno Ocampo
(first prosecutor of the ICC) stated “the agreements that were possible with the M-19
(guerrillas demobilized in 1991) and offered to the FARC in Caguan (failed attempt at
peace between 1998 and 2002) are not legally possible today.”52

This suggests that leaders facing ICC charges cannot expect the court to honor
domestic amnesties included in settlement deals. Importantly, this affects both state
and rebel leaders: state leaders who might have stepped down and rebels who
might have given up the fight will be less likely to do so knowing that the court
does not respect domestic amnesty. As a result, both rebel and state leaders will be
less willing to commit to peace deals that they would have otherwise accepted, and
conflict will drag on.
In addition to altering incentives for settlement, ICC involvement influences

leaders’ incentives for victory. Because the court cannot execute warrants itself, it
depends upon state parties to arrest and surrender wanted persons. Sovereignty
norms, however, provide some protection to sitting state leaders: while venturing
outside sovereign borders puts state leaders at risk, remaining entrenched at home
leaves them relatively secure against ICC prosecution. As Goldsmith and Krasner
note, “the Milosevics, Mullah Omars, and Pol Pots of the world … tend to hide
behind national borders, where they are hard to reach.”53 Further, domestic actors
often lack the ability to remove a sitting leader who enjoys the protection of the
state’s security apparatus.54 Therefore, holding state-level power renders a leader rel-
atively secure against ICC prosecution.55 Along these lines, Sudan’s Omar Al Bashir
cancelled plans to step down from power in 2009, reversing course after the ICC
issued an arrest warrant for the embattled Sudanese president.56 Bashir’s decision
to stay in power was likely motivated by fear that stepping down would allow his
political opponents to turn him over to the ICC for prosecution.
The fact that holding state power is the most secure position for leaders wanted by

the court has implications for rebel and state incentives for victory. First, it generates
strong incentives for rebel leaders to try to win the war quickly because they are less
likely to be turned over to the ICC if they can take control of the government. On the
other hand, state leaders’ resolve will be largely unaffected by ICC involvement. As
long as the state leader can avoid losing power, his risk of ICC prosecution remains
relatively unchanged whether he achieves victory or the war continues since he
enjoys the protection of sovereignty norms either way. As a result, rebels will fight

52. Andrew Wight, “Full FARC Amnesty Against International Law: Former ICC Prosecutor,” Colombia
Reports, 14 November 2013, available at <http://colombiareports.co/possible-farc-demobilisation-interna-
tional-law-former-icc-prosecutor/>, accessed 11 January 2014.
53. Goldsmith and Krasner 2003, 55.
54. Fewer than half of all coup attempts succeed in removing sitting leaders for even a short amount of

time. See Powell 2012.
55. Nalepa and Powell 2016.
56. Rob Crilly, “Save Darfur? The A-List Idealists May Be Doing the Very Opposite,” Telegraph, 7

April 2010, <http://www.telegraph.co.uk/news/worldnews/africaandindianocean/sudan/7561955/Save-
Darfur-The-A-list-idealists-may-be-doing-the-very-opposite.html>, accessed 9 January 2014.
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harder while the state is likely to put forth a similar amount of effort to win. This
makes state victory, in particular, less likely because increased effort by the rebels
will help them stave off defeat. While rebel victory may be slightly more likely
given increased rebel resolve, the power differential between state and rebel forces
(rebels are weaker than the state 95 percent of the time) ensures that rebel victory
remains a remote possibility, despite increased rebel effort. Overall, therefore, ICC
involvement is expected to decrease the likelihood of military victory, relative to
the conflict’s continuation.57

Finally, ICC involvement has implications for the likelihood of low activity out-
comes as well. Low activity termination occurs when fighting diminishes in fre-
quency and intensity so that the conflict becomes inactive without formal
agreement or a clear victor. As discussed earlier, when the ICC gets involved,
rebels have incentives to fight harder to try to take the state and gain the protection
that state-level power provides. Importantly, this results in more intense fighting,
which reduces the likelihood that conflict ends through low activity. ICC involve-
ment also motivates leaders to maintain an environment of violence and insecurity
to ensure that the OTP cannot build a strong case against them. The OTP’s efforts
to investigate will be hampered when the country is unsafe because investigators
will be unable to collect evidence on the ground. Thus, prolonging conflict is an
effective way for leaders to undermine the OTP’s ability to collect sufficient evidence
to start a case.
Ultimately, ICC involvement prolongs civil war by threatening the political sur-

vival and personal freedom of state and rebel leaders. At-risk leaders will avoid nego-
tiations and settlements that leave them vulnerable to prosecution, while increased
incentives for victory will lengthen conflict by helping rebels avoid defeat and pro-
longing active fighting.

H1: Active ICC involvement decreases the likelihood of civil conflict termination.

The Impact of Domestic Punishment

The ICC is only one source of punishment likely to have an impact on leaders’ con-
flict-termination decisions. Domestic punishment risk also affects leaders’ strategic
decision making during conflict.58 Importantly, the impact of international punish-
ment is not independent of domestic punishment. Rather, the risk of domestic punish-
ment is likely to condition the relationship between ICC involvement and conflict
termination.

57. Unfortunately, there are too few cases of rebel victory in the data to test the impact of ICC involve-
ment on rebel victory. Of four rebel victories, two occur when the ICC is involved and two when the ICC is
absent. Including rebel victories in the main analysis should, if anything, bias against a significant finding.
58. Prorok 2016.
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Specifically, if leaders fear domestic more than ICC punishment, ICC involvement
may have little impact on conflict termination since leaders will be preoccupied with
the domestic threat while discounting the international one. The question, then, is
when will leaders fear domestic more than ICC punishment? Domestic prosecution
is often more severe than ICC prosecution because the ICC does not use the death
penalty, has relatively short prison sentences, and ensures due process and the
rights of the accused. Abdullah Al-Senussi, a colonel in the Libyan Armed Forces
during the 2011 civil war, actually appealed the ICC’s decision to allow Libyan
courts to try him instead of the ICC.59 Thus, if domestic and ICC punishment are
equally likely, leaders may fear domestic prosecution more, and ICC involvement
will have little impact on conflict termination.60

However, domestic punishment is not always equally or more certain than ICC
prosecution. A rebel or state leader who believes he could avoid domestic punishment
if the war ended today but knows prosecution at the ICC would proceed will weigh
the international threat more heavily than the domestic threat. The certainty of domes-
tic punishment, therefore, is key to understanding ICC involvement’s impact. When
domestic punishment is unlikely, ICC involvement will affect leaders’ incentives to
end their conflicts, significantly decreasing the probability of termination. When
domestic punishment is probable, on the other hand, leaders will be preoccupied
with this more severe threat, and ICC investigations will have little impact on their
strategic decision making.

H2: As the risk of domestic punishment increases, the impact of ICC involvement on
conflict duration decreases.

Research Design

I test the hypotheses using data on all state-rebel dyads experiencing civil conflict
between 2002 (the year the ICC came into force) and 2013, as determined by the
Non-State Actor (NSA) data set.61 The unit of analysis in the data set is the conflict

59. Leaders may also fear extra-legal punishments, including assassination, imprisonment without trial,
exile, etc., many of which are more severe than ICC prosecution. See Prorok 2016.
60. At the extreme, a leader may voluntarily submit to ICC prosecution to avoid domestic punishment. In

these cases, the ICC facilitates termination rather than extending war because it provides embattled leaders
an outside option. However, this is only likely when severe domestic punishment is imminent. Only then
will the utility of accepting ICC punishment exceed that of continued conflict. The imminence of punish-
ment is difficult to measure and is not directly tested here but anecdotal evidence supports this theory.
Bosco Ntaganda, leader of the M23 rebel group in DRC, walked into the US Embassy in Rwanda in
2013 and surrendered to the ICC. Analysts have speculated that Ntaganda’s decision was prompted by
severe infighting within M23 that threatened his life. See “A Surprising Surrender,” The Economist, US
ed., 19 March 2013, <http://www.economist.com/blogs/baobab/2013/03/bosco-ntaganda>, accessed 19
January 2014.
61. Cunningham, Gleditsch, and Salehyan 2013. The NSA data end in 2011; 2012–2013 data come from

the UCDP dyadic data set. See Themnér and Wallensteen 2014.
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dyad-year. The data include 552 yearly observations across 150 dyads in forty-eight
countries.

Response Variable

The dependent variable is coded 1 in the year a conflict ends and 0 for all ongoing
conflict years. One hundred conflict episodes terminate in the data (18 percent of
observations). Conflicts range in duration from one to fifty years, with an average
of ten years in the data. As I discussed earlier, conflicts can end in one of three
ways: settlement, victory, or low activity. While I expect ICC involvement to exert
a similar impact on all three, I run a robustness check using war outcome as the
dependent variable to test this expectation. Outcome is coded 0 for ongoing war
years, 1 when conflict ends through a settlement, 2 when conflict ends with
victory, and 3 when conflict ends as a result of low activity.62

ICC Involvement

The key independent variable, ICC INVOLVEMENT, includes activities ranging from
preliminary examination to investigation, trial, verdict, and sentencing. Preliminary
examinations involve determinations of subject-matter jurisdiction and admissibility,
while the investigation stage involves the probing of alleged violations of inter-
national law, issuing warrants, hearings, and trials. A conflict dyad is coded 1 for
ICC involvement if (1) the ICC is engaged in an examination/investigation in the
country or (2) at least one combatant is implicated in an ongoing examination/inves-
tigation.63 ICC involvement is coded 1 in the year an examination or investigation
begins and every subsequent year until involvement ends. One hundred and thirty-
four (24%) observations spanning forty-five dyads are coded 1. Coding notes for
all dyads experiencing ICC involvement are provided in Table N of the online
appendix.
All dyads in a country experiencing ICC involvement are coded 1 because the

court investigates entire situations, not specific individuals or groups. Therefore,
ICC involvement is likely to have an impact on the behavior of both governments
and rebels, and to affect all ongoing conflicts in a country. However, the results
are not dependent upon this coding decision. As a robustness check, I recode this vari-
able to capture dyad-specific ICC involvement, such that only dyads in which at least
one of the combatant groups is clearly implicated receive a 1. For example, both the
LRA and the Alliance of Democratic Forces (ADF) have actively fought Uganda

62. This variable comes from the NSA data set, and is updated with information from UCDP for conflicts
ending after 2011. See Cunningham, Gleditsch, and Salehyan 2013.
63. For example, while no investigation is ongoing in Rwanda, leaders of a group fighting Rwanda,

FDLR, are under investigation for the DRC situation, so the Rwanda-FDLR dyad is coded 1. Results
hold if only the first criterion is used to code involvement (online appendix Table D, Figure A).
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since 2002. The ICC’s investigation, however, has focused on the LRA only.
Therefore, only the LRA-government dyad is coded 1 in this robustness check. This
alternative variable receives a 1 in 103 observations (19%).
In a second robustness check, I recode ICC involvement as a continuous variable

capturing the extent of ICC involvement in the country. This test helps account for the
possibility that initial ICC actions are less threatening to leaders than later-stage
involvement because punishment becomes more certain and imminent as cases pro-
gress. This variable is coded 0 if the ICC is not involved, with 1 added for each addi-
tional action the court takes, including initiating an examination or investigation,
issuing a warrant, holding hearings, and trials. The variable ranges from 0 to 14,
with the natural log used in the analysis.

Domestic Punishment Threat

To test for the conditional impact of ICC involvement, I interact ICC involvement
with a measure of the expectation of domestic punishment drawn from the transitional
justice literature. Specifically, Nalepa demonstrates that domestic opposition groups
with “skeletons in their closets” are less likely to pursue justice against former state
leaders because doing so would bring their own crimes to light, increasing their own
risk of punishment.64 Promises to forego domestic punishment, therefore, are credible
only when the state and opposition are equally culpable for human rights abuses. In
the civil war context, this suggests that if the state and rebel group are equally culp-
able, both are insulated against domestic prosecution. If, on the other hand, only one
side in the conflict has committed abuses against the civilian population, domestic
punishment is more certain.
Nalepa and Powell operationalize this concept using data on civilian deaths perpe-

trated by the opposition.65 I modify their measure to incorporate not just the opposi-
tion’s skeletons, but also the state’s. This is necessary because Nalepa and Powell
assume a guilty government leaving power. During civil war, however, combatant
guilt for civilian abuses varies and the outcome of conflict is uncertain: the state
might prevail and dominate postconflict justice, or the rebels may win, deciding
whether to institute postconflict justice themselves. Therefore, I create a measure
that accounts for the relative culpability of the two sides. If neither side has committed
atrocities, the risk of domestic punishment for either side is relatively low. Similarly,
if both sides have committed significant abuses, the risk of domestic punishment
remains low because any justice process instituted to hold leaders on the losing
side accountable might implicate the war’s winners. Only when one side has commit-
ted substantially more atrocities than its opponent will the risk of domestic punish-
ment increase, making leaders of the more culpable side fear domestic punishment
should they lose the war.

64. Nalepa 2010.
65. Nalepa and Powell 2016.

The (In)compatibility of Peace and Justice? 225

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
20

81
83

17
00

00
78

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0020818317000078


I expect ICC involvement’s impact on conflict duration to be greatest when there is
little disparity in civilians killed by rebel and state forces. Under these conditions,
domestic prosecution is unlikely, and the certainty of ICC prosecution will exceed
that of internal punishment. As the disparity in civilian deaths caused by each side
in the conflict increases, on the other hand, the risk of domestic punishment increases,
and the impact of ICC involvement diminishes.
To capture this empirically, I use data from the UCDP One-Sided Violence Data

set, which provides a yearly count of civilians killed by governments and rebel
groups, 1989–2013.66 The DISPARITY IN CIVILIAN DEATHS variable is the difference in
civilian deaths perpetrated by rebels and the state in a given year.67 The resulting
measure equals 0 when government and rebel forces have killed the same number
of civilians and increases as the disparity between state-killed and rebel-killed civil-
ians increases. The variable ranges from 0 to 2,593 with a mean of 112. I use the
natural log to account for the variable’s skewed distribution.
As a robustness check, I reran the analysis using an alternative measure of the cer-

tainty of domestic punishment derived from the civil war literature. Research shows
that leaders who bear responsibility for the war (for example, leaders in power at
war’s start and those who share political/familial connections with the first leader)
are more likely to be punished than nonresponsible leaders. Leader responsibility,
therefore, increases the certainty of domestic punishments ranging from loss of polit-
ical power to death.68 This is a useful alternative measure because it captures the risk
of a wide range of legal and extra-legal punishments, beyond domestic prosecution.
Using data from Prorok, I create a dummy variable coded 1 if both leaders in a dyad-
year are responsible, 0 otherwise. I then interact this variable with ICC involvement,
with the expectation that ICC involvement will have a greater impact on conflict
duration when nonresponsible leaders hold power because their risk of domestic pun-
ishment is lower.

Control Variables

Several additional variables are included in the analysis to control for factors known
to influence conflict termination and that may also affect the likelihood of ICC
involvement. First, I control for whether or not the state has ratified the Rome
Statute since ratification has been shown to facilitate termination.69 Additionally, rati-
fication may increase the probability of ICC involvement because ratifiers have
accepted the court’s jurisdiction. ICC RATIFICATION is coded 1 in the year a country

66. Eck and Hultman 2007.
67. Results are consistent using the cumulative rather than yearly disparity, using a dummy version that

codes high disparity if one side killed twice as many civilians as the other, and using the ratio of civilian
deaths (online appendix, Table E).
68. Prorok 2016.
69. Simmons and Danner 2010.
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ratifies the Rome Statue and in all subsequent years. Data on ratification come from
the ICC website.70

Second, I control for the number of active conflict dyads in the country. Research
shows that a larger number of combatants facilitates settlement for individual dyads,
if not for the conflict as a whole.71 Thus, I expect increasing the number of active
conflict dyads to increase the likelihood of termination. The number of conflict
dyads in a country year ranges from one to eight, with an average of 2.7. The
natural log is used in the analysis.72

I also control for whether the state is a mixed regime. Research shows that mixed
regimes fight longer wars than democracies and autocracies.73 They also have worse
human rights records,74 which may increase the likelihood of ICC involvement.
States are coded as mixed regimes if their Polity 2 scores fall between -6 and 6.75

In addition, I control for population size. Civil wars last longer in more populous
countries,76 while ICC involvement may be less likely as a result of the difficulty
of investigating. Population data come from the World Bank. The natural log is
used to account for population’s skewed distribution.
I also control for third-party military intervention. Specifically, I include a dummy

variable, BALANCED INTERVENTION, coded 1 if both sides receive military support from
third-party states in a given year.77 I expect balanced intervention to decrease the like-
lihood of termination because it offsets deficiencies in relative strength and increases
the number of actors whose interests must be satisfied to reach settlement.78 This vari-
able is created based on information from the NSA data set.79 I also control for
whether or not the rebels control territory. REBEL TERRITORIAL CONTROL is expected
to increase conflict duration since it provides rebels greater protection from govern-
ment reach, allowing them to avoid defeat.80 This variable, from the NSA data set, is
coded 1 if the rebels control territory, 0 otherwise.
I also control for the relative strength of combatants which has been shown to influ-

ence the duration of war,81 and could affect ICC involvement if states are more
willing to refer a situation when facing strong opponents. This variable is coded 1

70. States Parties—Chronological List, 2016, <https://asp.icc-cpi.int/en_menus/asp/states%20parties/
Pages/states%20parties%20_%20chronological%20list.aspx>, accessed 29 August 2016.
71. Nilsson 2010.
72. UCDP’s count of rebel groups may be inaccurate at the extremes because it sometimes codes highly

fractious movements as single actors (for example, “Kashmiri Insurgents”), despite lacking coherent coor-
dination. On the effects of fractionalization, see K. Cunningham 2011.
73. Goemans 2000.
74. Fein 1995.
75. Marshall and Jaggers 2010.
76. Collier, Hoeffler, and Söderbom 2004; and Cunningham, Gleditsch, and Salehyan 2009.
77. Data come from Cunningham, Gleditsch, and Salehyan 2013.
78. Balch-Lindsay, Enterline, and Joyce 2008; and D. Cunningham 2010.
79. All controls from the NSA data set were available through 2011. Controls were updated for

2012–2013 with information from the UCDP conflict encyclopedia.
80. Cunningham, Gleditsch, and Salehyan 2009.
81. Ibid.; and DeRouen and Sobek 2004.
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if the rebels are at parity with or stronger than the government, 0 otherwise. Data are
derived from the NSA data set. Additionally, I control for whether the rebels have a
legal political wing. Rebels with legal political wings fight shorter wars because they
are more easily accommodated and negotiated with.82 This variable, coded 1 if the
rebels have a legal political wing, comes from the NSA data set.
I include a dummy variable coded 1 if the conflict is in Africa. Some studies find

that African wars last longer and are more difficult for governments to win.83

However, these studies use country-level rather than dyad-level data, and focus on
the Cold War period when proxy wars may have produced unique dynamics. I there-
fore do not have a strong theoretical reason to believe African conflicts will last sig-
nificantly longer in the current data. However, it remains important to control for
Africa because ICC involvement is most common in African countries, so failure
to include this control could result in spurious findings.84 Finally, I include a
counter and cubic polynomials of time since conflict onset to account for duration
dependence in the probability of termination.85 Descriptive statistics for all controls
are included in Table A in the online appendix.

Results and Discussion

Models 1 and 2 in Table 1 test H1 and H2, respectively. Because of the binary nature
of the dependent variable, logistic regression is used.86 All empirical tests use robust
standard errors clustered on the conflict dyad to account for nonindependence across
observations within a dyad.
As expected, ICC involvement significantly decreases the likelihood of conflict

termination in Model 1, thereby lengthening war. Figure 1 demonstrates that this
effect is sizeable: the predicted probability of termination without ICC involvement
is 21 percent, but drops to 11 percent when the ICC is involved, a 47 percent decrease
in the likelihood of termination. Model 2 tests the conditional hypothesis. ICC
involvement is again negative, as is the civilian deaths disparity, while the interaction
term is positive. Because this is a nonlinear model with an interaction, I turn to first
differences and predicted probabilities to determine the significance and substantive
impact of ICC involvement, conditional on the threat of domestic punishment.87

Figure 2 presents these post-estimation results graphically. Panel A presents the
predicted probability of termination with ICC involvement versus without as the dis-
parity in civilian deaths increases along the x-axis. Panel B presents the change in
predicted probabilities when moving from no ICC to active ICC involvement as

82. Cunningham, Gleditsch, and Salehyan 2009.
83. DeRouen and Sobek 2004; and Fearon 2004.
84. African conflicts make up 53 percent of dyad-years with ICC involvement.
85. Carter and Signorino 2010.
86. Cox proportional hazards analysis produces consistent results.
87. Ai and Norton 2003.
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civilian deaths disparity grows.88 As Panel A demonstrates, when the disparity in
civilian deaths is 0, there is a 25 percent probability of termination if the ICC is
not involved versus just a 9 percent probability if the ICC is involved. As expected,
this gap shrinks as the civilian deaths disparity (the risk of domestic punishment)
increases: when the difference in civilians killed reaches about 650 (logged value
of 6.5), the predicted probability of termination for all conflicts, regardless of ICC
involvement, is 13.5 percent.

The first differences in panel B aid in interpreting ICC involvement’s statistical sig-
nificance. As this figure demonstrates, ICC involvement significantly decreases the
likelihood of conflict termination when the disparity in civilian deaths is small. As

TABLE 1. Logit Results for Civil War Termination

Model 1 Model 2

ICC INVOLVEMENT −0.863*** −1.438***
(0.285) (0.442)

DISPARITY IN CIVILIAN DEATHS (ln) −0.148**
(0.0646)

ICC INVOLVEMENT× DISPARITY IN CIVILIAN DEATHS 0.227*
(0.125)

ICC RATIFICATION 0.842*** 0.795**
(0.320) (0.322)

NUMBER OF DYADS (ln) 0.362 0.444*
(0.242) (0.235)

MIXED REGIME −0.609* −0.568
(0.363) (0.363)

POPULATION (ln) −0.194* −0.224**
(0.104) (0.104)

BALANCED INTERVENTION −0.109 −0.0875
(0.310) (0.321)

REBEL TERRITORIAL CONTROL 0.222 0.387
(0.285) (0.290)

REBELS AT PARITY OR STRONGER −0.715 −0.620
(0.519) (0.538)

REBEL LEGAL POLITICAL WING 0.641* 0.586*
(0.331) (0.316)

AFRICA 0.707** 0.670*
(0.344) (0.345)

Duration −0.201** −0.170*
(0.0895) (0.0904)

Duration Squared 0.00578 0.00374
(0.00659) (0.00677)

Duration Cubed −0.0000644 −0.0000334
(0.000118) (0.000121)

Constant 2.537 3.154*
(1.878) (1.885)

Observations 552 552

Note: Standard errors in parentheses, clustered on dyad. *p < .10; **p < .05; ***p < .01.

88. First differences and predicted probabilities were calculated holding controls at observed values. See
Hanmer and Ozan Kalkan 2013.
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expected, ICC involvement’s impact decreases as the domestic punishment risk
increases, and once the logged civilian deaths disparity reaches about 4 (a difference
of 55 deaths), ICC involvement is no longer significant. While this may seem like a
relatively small difference in deaths caused, it captures many cases in which there is a

FIGURE 1. Predicted Probability of Termination, Model 1

FIGURE 2. Predicted Probability of Termination, Model 2
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qualitative difference in the combatants’ behavior: one combatant does not kill any
civilians while the other does. Further, two-thirds of observations have a disparity
less than 55. Thus ICC involvement significantly affects a large proportion of con-
flicts in the data set.89

As expected, these results indicate that the ICC’s impact is conditional. When the
risk of domestic punishment is high as a result of a large disparity in government and
rebel-caused civilian deaths, ICC involvement does not significantly prolong conflict
because leaders are preoccupied with the domestic threat. However, when rebel and
state leaders are less fearful of domestic punishment because both sides have either
exercised restraint or are equally guilty of atrocities, ICC involvement significantly
increases conflict duration.
Results for the control variables also generally confirm expectations. As hypothe-

sized, mixed regimes, larger populations, balanced interventions, and stronger rebel
forces are all associated with longer wars, though the latter two are not statistically
significant. Also as predicted, increasing the number of active conflict dyads
increases the likelihood of termination (significant in Model 2), as does the presence
of a legal rebel political wing. REBEL TERRITORIAL CONTROL is insignificant in both
models, while AFRICA is associated with shorter conflicts, contrary to findings in
existing literature. This inconsistency likely arises from the fact that previous
studies rely on different time periods and country-level rather than dyad-level data.
First differences for all control variables are presented in Table B in the supplement.
Finally, ICC RATIFICATION significantly increases the likelihood of termination, as

expected. This result confirms findings in existing research and is important for an
overall evaluation of the court’s impact on peace: the ICC deters conflict and
hastens termination among ratifiers, while simultaneously extending wars by pursu-
ing examinations and investigations that threaten the security of at-risk leaders. These
results highlight the complexity of the ICC’s impact. States can use ratification as a
way of signaling their commitment to peace, and the accompanying latent risk of ICC
prosecution has no ill effects on termination. A more active role for the court,
however, is often unsolicited, unaccepted by at least one combatant, and involves
an active threat of prosecution that has the deleterious effect of extending war.

Robustness Checks

Several additional empirical tests confirm the robustness of the main findings. First,
to ensure that ICC involvement’s impact is consistent across conflict outcomes,
Table C in the supplement presents a multinomial logit model using war outcome
as the dependent variable. As expected, ICC involvement decreases the likelihood

89. Further, ICC involvement’s impact at low civilian deaths disparity is significantly different from its
effect when the disparity is high. For example, the difference in effects for ICC involvement when deaths
disparity equals 0 (min) versus 8 (max) is 0.20 with a standard error of 0.097 (p = 0.036).
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of settlement, victory, and low activity, relative to continuation. This effect is signifi-
cant for settlement and low activity, but not for victory.90 Importantly, there is no sig-
nificant difference in ICC involvement’s impact on settlement versus the other two
outcomes, which supports the decision to combine all three in the main analysis.
Second, Table D and Figure A in the supplement present results using alternative

measures of ICC involvement. Models 1 and 2 measure ICC involvement at the dyad
level, while Models 3 and 4 use the continuous measure. Models 5 and 6 use an alter-
native country-level coding that uses only the first criterion discussed earlier to code
ICC involvement. As these results demonstrate, the findings remain consistent across
all alternative measures.
Third, Table E in the online appendix uses alternative measures of domestic pun-

ishment risk. Model 1 uses the cumulative disparity in civilians killed since the ICC
came into force (or since conflict start, if later), rather than the yearly disparity. Model
2 uses the leader responsibility measure discussed earlier. Model 3 uses a dummy vari-
able coded 1 if one side kills at least twice as many civilians as the other, and Model 4
uses the ratio of civilian deaths (higher/lower). First differences presented in Figure B
demonstrate that these alternative measures produce results consistent with the main
analysis.
Fourth, I address potential selection bias. Upon initiating war, leaders may have

already taken into account the possibility of ICC prosecution, meaning those who
fight have failed to be deterred, and a selection effect may bias the empirical
results. I do not expect this to be the case. Because the court lacks the resources nec-
essary to investigate the majority of crimes falling under its jurisdiction, I expect
leaders to largely discount the possibility of ICC punishment when deciding
whether to wage war.
To confirm that nonrandom selection is not an issue, I run two additional empirical

tests. First, I run a Heckman selection model in which the selection equation predicts
conflict incidence and the outcome equation predicts termination. The results, pre-
sented in Table F and Figure C in the online supplement, demonstrate two things.
First, nonrandom selection does not appear to bias the results; the rho parameter
accounting for the correlation in the error terms is not significant in either model.
Second, ICC involvement remains a significant, negative predictor of conflict termi-
nation, confirming the main results and indicating that selection is not a serious issue.
The analysis is limited, however, because conflict incidence is measured at the
country level. This means the outcome equation must also be a country-level analysis,
and for any country with more than one concurrent conflict, only one observation is
included.
Because of this limitation, I conduct a second empirical test to address selection

bias. Specifically, I take advantage of variation in the timing of conflict onset:
some wars in the sample began before the ICC came into force in 2002, while

90. ICC’s impact on victory may be insignificant because it actually has opposite effects on rebel versus
state victory. This cannot be tested because there are insufficient cases of rebel victory.
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othersbeganafter 2002,when the ICCwas anexisting institutionwith the ability to inves-
tigate situations. This is useful for assessing selection bias because leaders could not have
anticipated future ICC involvement at the time they initiated conflict if their wars began
before the ICCexisted.Therefore, anydeterrent effect ofpossible future ICCaction could
not have been selected out at onset. If the ICC’s negative impact is more pronounced in
cases beginning post-2002, selection effects may bias the results. Table G in the supple-
ment tests this by interacting ICC involvement with a dummy variable coded 1 for con-
flicts beginning after the Rome Statute entered into force. Post-estimation results in
Figure D (in the online appendix) show that the effects of ICC involvement are statisti-
cally indistinguishable in the pre and post-ICC subsamples, providing additional evi-
dence that nonrandom selection does not bias the results.

Endogeneity

Finally, I address the potential endogeneity of ICC involvement. If the ICC is most
likely to become involved in the hardest cases—those least likely to end—then the
observed impact of ICC involvement may be spurious. That is, ICC involvement
may not be causally related to conflict duration; the court may simply investigate
cases that are already most likely to drag on because of other, unobserved factors.
Statistically speaking, omitted variables may be correlated with ICC involvement
and the error term.
Theoretically, there are strong reasons to believe that the ICC does not select cases

that are most likely to drag on, and thus that the main results are not biased in favor of
a significant finding. This is because the Rome Statute grants the OTP significant dis-
cretion with regard to situation selection.91 That discretion, along with the fact that
the court can examine only a small fraction of situations referred to it, means that
the OTP must select from among many situations, and the final selection is often
shaped by pragmatism rather than the severity of a situation. In particular, the OTP
has incentives to pursue cases when it anticipates the support of states parties and
other powerful states, and to avoid initiating or advancing investigations when
those states’ interests are overtly threatened.92 This is because third-party support
is key to the ICC’s legitimacy: an institution like the court “can act with authority
and success only to the extent that its actions are seen as legitimate by at least a
strong majority of its members.”93 Maximizing legitimacy through strategic case
selection therefore helps the ICC maintain its institutional viability.94

Empirically, both Smith-Blundell and Durbin-Wu-Hausman tests fail to reject the
null hypothesis that ICC involvement is exogenous (supplement Table J). I further

91. Stahn 2009, 257. Also see Schabas 2008; and Danner 2003.
92. Appel and Prorok 2014; Bosco 2014; Bosco and Rudolph 2013; and Jalloh 2009.
93. Beardsley and Schmidt 2012, 38. Also see Finnemore and Sikkink 1998.
94. Appel and Prorok 2014; Beardsley and Schmidt 2012; Deephouse and Suchman 2008; and Jalloh

2009. See Deephouse and Suchman 2008 for an overview of research demonstrating that legitimacy
improves organizational survival.
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confirm this conclusion with two additional empirical analyses. First, I run a robust-
ness check in which additional controls are added to the model. As noted earlier,
endogeneity may bias results if omitted variables are correlated with both the error
term and ICC involvement. Controlling for factors likely to affect both termination
and ICC involvement reduces the risk of bias. The controls included in the main analy-
sis were selected with an eye toward addressing this issue, but some potentially rel-
evant controls are omitted because of missing data. Therefore, Table K in the
supplement adds three additional controls—state repression, democracy, and effec-
tive judiciary.95 Repression might increase the likelihood of ICC involvement and
lengthen civil war, while democracy and effective judiciaries may help states settle
conflicts while also reducing the likelihood of ICC involvement resulting from the
court’s adherence to the complementarity principle. Results in Table K show that
ICC involvement remains robust to the inclusion of these additional controls.
Second, I run two-stage least squares (2SLS) models with instruments for ICC

involvement to rule out bias from endogeneity. For 2SLS to produce consistent, un-
biased estimates, the instruments must be (1) highly correlated with the endogenous
regressor (strong instrument criterion) and (2) uncorrelated with the error term (exclu-
sion restriction criterion).96 Identifying instruments that satisfy both criteria can be
difficult. However, by focusing on the court’s incentives for involvement discussed
earlier, I am able to identify three plausible instruments that capture the likelihood of
third-party support and therefore the probability of ICC involvement. These include:
(1) civil war state’s affinity with the permanent five members of the Security Council
(P5), (2) civil war state’s affinity with neighboring states, and (3) number of neigh-
boring states that have ratified the Rome Statute. These instruments are discussed
conceptually, and then I present diagnostic tests to ensure their validity.
First, P5 AFFINITY is a strong instrument for ICC involvement because it captures

the influence of the P5’s relationships with potential ICC targets. The court has incen-
tives to avoid situations where it expects little P5 support because powerful state
support signals to the broader international community the legitimacy of the
court’s actions.97 P5 support, in turn, is most likely when these states have either
very high or very low affinity with the civil war state: P5 states will support investi-
gations targeting rebels when they have strong affinity with the government and will
support investigations of government officials when affinity with the targeted state is
low.98 Conversely, the court will anticipate little support when a potential target state

95. Cingranelli and Richards 2010; Marshall and Jaggers 2010; and Powell and Staton 2009.
96. Wooldridge 2002.
97. The P5 are likely “critical states” when it comes to ICC legitimacy (see Finnemore and Sikkink

1998). The importance of strong-state support is not lost on the OTP, who recently pushed the UNSC to
more actively support its investigation in Sudan. See Rick Gladstone, “International Criminal Court
Seeks UN Action on Sudan,” The New York Times, 9 March 2015, available at: http://www.nytimes.
com/2015/03/10/world/africa/court-seeks-united-nations-action-on-sudan.html?ref=topics, accessed 23
September 2015.
98. I do not assume the P5 have unified interests. In fact, it is likely that when some of the P5 share high

affinity with a state, other P5 members have quite poor relations with that state (for example, Syria).
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shares moderate affinity with P5 states since the P5 have less at stake in these cases. I
measure P5 affinity with ideal point distance data from Bailey and colleagues, which
uses UN General Assembly votes to calculate dyadic foreign policy preference sim-
ilarity.99 I code extreme affinity for states whose ideal point distance from a P5 state is
in the bottom or top twenty-fifth percentile of this measure. I then calculate the per-
centage of P5 states that the warring country has extreme affinity with. The resulting
variable ranges from 0 to 1, with higher values indicating more instances of extreme
affinity and a greater likelihood of ICC involvement.
The second instrument, CONTIGUOUS AFFINITY, captures the civil war state’s affinity

with its neighbors. The logic for this instrument is similar to that for P5 AFFINITY: just
as P5 support is essential to the court, neighboring state support is key because it
legitimates the court’s involvement.100 Support is expected when neighboring
states share either very high or very low affinity with the civil war state: neighbors
sharing close relations with the government are likely to support investigations of
rebels, while neighbors with poor relations are likely to support investigations of
state officials. Thus, the likelihood of ICC involvement increases as extreme affinity
with neighbors increases. This variable is created using the same ideal point data and
procedure as before. It ranges between 0 and 1 with higher values indicating a higher
percentage of contiguous states with extreme affinity with the warring country.
The third instrument, CONTIGUOUS RATIFIERS, measures the number of neighboring

states that have ratified the Rome Statute. The more surrounding states that have rati-
fied, the more the court can expect regional support to legitimize its investigation.
This is because ratifiers have signaled their acceptance of the court’s rules and
norms by engaging in costly ratification.101 Thus, the likelihood of ICC involvement
is expected to increase as the number of contiguous ratifiers increases. Empirically,
CONTIGUOUS RATIFIERS measures the number of states contiguous to the civil war
state that have ratified the Rome Statute.102

In addition to being strong predictors of ICC involvement, these variables are plaus-
ibly unrelated to conflict termination. Both P5 and CONTIGUOUS AFFINITY capture polit-
ical closeness without relying on measures of direct military support. I control for
military intervention in the analysis, furthermore, ensuring that the affinity measures
do not indirectly influence termination via military support.103 In addition,

Because the court examines full situations where both rebels and states are commonly implicated, P5
members with divergent interests may simultaneously support ICC action, simply targeting opposite sides.

99. Bailey, Strezhnev, and Voeten 2015.
100. Regional socialization, for example, is key to the legitimization and spread of norms (see Finnemore

and Sikkink 1998). Thus, waning support for the ICC among African states, where the court is most active,
threatens to undermine the institution’s legitimacy not only in Africa, but more broadly. See Saul Musker,
“Why South Africa Is Wrong to Leave the International Criminal Court,” The Guardian, 14 October 2015,
available at http://www.theguardian.com/world/2015/oct/14/why-south-africa-is-wrong-to-leave-the-inter-
national-criminal-court, accessed 23 January 2016.
101. Simmons and Danner 2010.
102. This variable is lagged one year. A model including only this instrument produces consistent results.
103. Results remain consistent if I control for rebel and state intervention separately.

The (In)compatibility of Peace and Justice? 235

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
20

81
83

17
00

00
78

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

http://www.theguardian.com/world/2015/oct/14/why-south-africa-is-wrong-to-leave-the-international-criminal-court
http://www.theguardian.com/world/2015/oct/14/why-south-africa-is-wrong-to-leave-the-international-criminal-court
http://www.theguardian.com/world/2015/oct/14/why-south-africa-is-wrong-to-leave-the-international-criminal-court
https://doi.org/10.1017/S0020818317000078


controlling for domestic ICC ratification ensures that CONTIGUOUS RATIFIERS does not
indirectly affect duration by increasing the likelihood of domestic ratification.
Importantly, none of the instruments is a significant predictor of conflict termination
in a bivariate analysis (P5 Affinity: β =−0.86, S.E. = 0.94; Contiguous Affinity: β =
−0.23, S.E. = 0.47; Contiguous Ratifiers: β = −0.008, S.E. = 0.053).104

To further ensure that the instruments are not indirectly related to conflict termi-
nation, I control for four additional factors in the 2SLS analysis. Including these
controls ensures that the instruments are unrelated to the error term, thus satisfying
the exclusion restriction criterion. Additional controls include: the number of con-
tiguous civil wars, the presence of transnational ethnic kin, state leader tenure,
and mediation. By controlling for contiguous conflicts and ethnic linkages, I
account for the key mechanisms linking external factors to conflict onset and dura-
tion.105 This ensures that CONTIGUOUS RATIFIERS does not indirectly affect duration by
making war less likely in neighboring states and that CONTIGUOUS AFFINITY does not
indirectly influence duration via cross-border ethnic linkages. I account for state
leader tenure to ensure that CONTIGUOUS RATIFIERS does not indirectly influence ter-
mination by affecting leaders’ willingness to step down from power.106 Finally, I
control for third-party mediation, ensuring that the instruments do not indirectly
influence conflict duration by affecting the likelihood of mediation. This control
is not included in the main 2SLS results because it is available only through
2009, but results including mediation are consistent with those presented in
Table 2 (see supplement Table M).
Finally, I assess the strength and validity of these instruments using diagnostic

tests. I test the strong instrument criterion using an F-test. The general rule of
thumb is that the F-statistic should be greater than 10.107 The F-statistic in this analy-
sis is 16.155, indicating that these are strong instruments for ICC involvement.
Second, to assess the exclusion restriction criterion, I report the Hansen J-statistic.108

This tests the overidentifying restriction when the analysis includes more instruments
than endogenous regressors. The null hypothesis is that the excluded instruments are
uncorrelated with the error term. Rejecting the null, therefore, casts doubt on the
instruments’ validity. Here, the test statistic is 2.145 with a p value of 0.342. I
therefore cannot reject the null that the instruments are valid, which further supports
their use.
Having identified appropriate instruments for ICC involvement, I now present the

2SLS analysis. In the first stage, I regress ICC involvement on all other explanatory
variables from the original model (X) plus the three exogenous instruments (Z),

104. All are insignificant predictors of all conflict outcomes as well, including rebel and state victory.
105. Buhaug and Gleditsch 2008; and Gurses 2015.
106. Nalepa and Powell 2016; and Thyne 2012.
107. Staiger and Stock 1997. Stock and Yogo 2005 recommend an F-stat of 13.91 or higher for three

instruments and one endogenous variable.
108. Baum 2006. The Hansen J-statistic assumes one instrument is valid to assess the others.
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calculating the resulting fitted values (ŶICC).109 In stage 2, I use ŶICC plus X to
predict termination. Some additional complications arise in testing Model 2
because the endogenous variable is part of an interaction term. Specifically,

TABLE 2. 2SLS Results

Model 1 Model 2

ICC INVOLVEMENT −1.170*** −2.183**
(0.429) (1.068)

DISPARITY IN CIVILIAN DEATHS (ln) −0.0541
(0.0866)

ICC INVOLVEMENT × DEATHS DISPARITY 0.0299
(0.195)

ICC RATIFICATION 0.779*** 1.427**
(0.245) (0.607)

NUMBER OF DYADS (ln) 0.191 0.336
(0.132) (0.286)

MIXED REGIME −0.229 −0.567
(0.195) (0.426)

POPULATION (ln) −0.242*** −0.426***
(0.0738) (0.161)

BALANCED INTERVENTION −0.0132 −0.0785
(0.178) (0.395)

REBEL TERRITORIAL CONTROL 0.244 0.445
(0.174) (0.386)

REBELS AT PARITY OR STRONGER −0.505* −0.925
(0.302) (0.661)

REBEL LEGAL POLITICAL WING 0.407** 0.789**
(0.188) (0.369)

AFRICA 0.245 0.521
(0.201) (0.443)

CONTIGUOUS CIVIL CONFLICTS 0.119** 0.201
(0.0575) (0.125)

TRANSNATIONAL ETHNIC KIN −0.471*** −0.708*
(0.179) (0.377)

STATE LEADER TENURE 0.0384 0.0851
(0.0831) (0.174)

Duration −0.0668 −0.107
(0.0499) (0.142)

Duration Squared 0.000301 −0.000716
(0.00338) (0.0123)

Duration Cubed 0.00000753 0.0000332
(0.0000558) (0.000271)

Constant 3.632*** 6.527**
(1.307) (2.874)

Observations 552 552

Notes: Stage 1 results suppressed. Instruments for Active ICC Involvement: P5 Affinity, Contiguous Affinity, and
Contiguous Ratifiers. Instruments for Interaction Term: ICC-fitted-values × Civilian Death Disparity. Model 1: IV Probit.
Model 2: Logit with bootstrapped standard errors in parentheses, clustered on dyad, based on 100 iterations, seed = 2.
*p < .10; **p < .05; ***p < .01.

109. Stage 1 uses a linear probability model, as recommended by Angrist and Pischke 2008, because
2SLS regression is not valid using a nonlinear model in the first stage. Results hold using the continuous
measure of ICC Involvement (supplement Table M, Figure E).
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because the linear projection of the interaction is not the same as the interaction of the
linear projection, it is inappropriate to use the interaction of the instrumented variable
in the second stage.110 Therefore, I follow Wooldridge’s recommendation, using
the interaction of the fitted values (ŶICC*Civilian Deaths Disparity) as an instrument
for the interaction term (ICC Involvement*Civilian Deaths Disparity).111 First, I
estimate the first-stage model described earlier, generating fitted values ŶICC. Next,
I estimate another first-stage model in which I regress the interaction term (ICC
Involvement*Civilian Deaths Disparity) on X plus ŶICC*Civilian Deaths
Disparity, calculating fitted values ŶICC*CIVDEATHS. Finally, I run the second-stage
equation, inserting ŶICC and ŶICC*CIVDEATHS as regressors in place of the endogen-
ous variable and its interaction term.

The results of both 2SLS models appear in Table 2.112 As the results demonstrate,
the effect of ICC involvement remains negative and significant, even after instru-
menting for ICC involvement. Figure 3 confirms this result for Model 2 by graphing
the first differences when moving ŶICC from minimum to maximum values as the
civilian deaths disparity increases. As Figure 3 shows, ICC involvement significantly
reduces the probability of termination when the civilian deaths disparity is low, but its
impact diminishes and becomes insignificant as the disparity increases. This result,
consistent with that from the main analysis, indicates that even after accounting for

FIGURE 3. Change in Predicted Probability of Termination

110. Wooldridge 2002.
111. Ibid., 230–37.
112. Stage-two results only. Stage-one results are presented in Table L in the online appendix.
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the potential endogeneity of ICC involvement using instrumental variables, the
empirical results remain robust.

Conclusion

Since the birth of the ICC in 2002, scholars and policy-makers have debated the
court’s role in the pursuit of justice, and how that pursuit affects prospects for
peace in warring states. I argue that active involvement by the ICC in ongoing
civil conflicts, under certain conditions, decreases prospects for peace by threatening
leaders with international prosecution. This effect is conditional upon the risk of
domestic punishment: as the threat of domestic punishment increases, the conflict-
exacerbating effects of ICC involvement decrease.
Empirical tests provide strong support for this theoretical argument. ICC involve-

ment significantly reduces the likelihood of conflict termination when the risk of
domestic punishment is low. Its impact diminishes, becoming insignificant, as the
domestic punishment risk increases. These results are consistent across a variety of
robustness checks, including alternative specifications of the dependent and key in-
dependent variables, tests to address selection bias, and models addressing potential
endogeneity issues.
This study advances the literatures on the ICC and civil conflict in several ways. As

one of the first empirical studies to examine the impact of ICC involvement rather
than ICC ratification, and the first on ICC involvement to study conflict termination,
this study contributes important insights to the nascent body of literature on the ICC’s
impact, particularly on its ability to facilitate peace while pursuing justice. The con-
ditional impact of ICC involvement identified here also adds to growing evidence sug-
gesting the court’s impact often depends upon factors within a country. Additionally,
these findings demonstrate that the court’s broader influence is complex and multi-
faceted: ICC ratification improves prospects for peace in warring states, while active
involvement by the court has the opposite impact. The ICC, therefore, is not universally
benign or entirely harmful, and scholars must examine all avenues through which the
ICC affects states’ behavior to fully understand its overall impact on peace. My find-
ings also contribute to the civil conflict literature. They add to an emerging body of
research on leaders’ impact on conflict behavior, and identify a novel source of punish-
ment—international prosecution—that influences leaders’ strategic calculations during
civil war.
Finally, while the ICC’s primary mandate is the pursuit of justice, the results indi-

cate that its broader effects on the process of conflict termination must be taken into
account by policy-makers and the court itself. In particular, the fact that ICC involve-
ment can prolong conflict has important implications for how the court pursues inves-
tigations in ongoing conflict situations in the future. It may be in the best interest of
peace, for example, for the ICC to investigate and pursue arrests and trials only after a
settlement has been reached. This is particularly true because the court’s most detri-
mental impact comes when conditions for successful settlement improve domestically
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(that is, as the domestic punishment risk diminishes), suggesting that the court is doing
harm in the very settings where successful settlement may otherwise have been possi-
ble. The court appears to recognize, at least to some extent, how influential it can be. It
recently issued a statement aimed at reassuring LRA rank-and-file that they would not
be killed or tortured by the ICC if they chose to lay down arms.113 Further self-reflec-
tion by the court is warranted, given the influence it has not only on rank-and-file, but
on leaders’ strategic calculations and the interplay between peace and justice in inter-
national politics.

Supplementary Material

Supplementary material for this article is available at https://doi.org/10.1017/
S0020818317000078.
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