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States to new States. This (near dogmatic) assumption has, however, been
called into question in practice and doctrine, though this has not led to the
recognition of the opposite view (i.e. a principle or presumption of automat-
ic succession). Existing precedents only support the view that whether a
new State succeeds to its predecessor’s responsibility depends on the cir-
cumstances of each case (e.g. Lighthouses Arbitration (1956) 23 1LL.R.
81, 91-92). In the few instances of practice in which States have been
found responsible for acts of their predecessors, this finding of responsibil-
ity was usually the result of an agreement between the parties concerned or
of the assumption of that responsibility (implicitly or expressly) by the new
State (e.g. Gabcikovo-Nagymaros Project (Hungary/Slovakia), ICJ Reports
1997, p. 7). Beyond these cases, it is unclear whether there are other cir-
cumstances in which the new State will be responsible for the acts of its
defunct predecessor.

The ICJ, despite upholding jurisdiction over the claim of succession, ul-
timately made no pronouncement on this point. Whether international law
recognized succession to responsibility was not a matter that needed deci-
sion at the jurisdictional stage and on the merits the ICJ based its decision
on another ground. Three elements were needed to establish Serbia’s re-
sponsibility, which the Court proposed to address sequentially: (1) breach
of the Convention; (2) attribution to SFRY; and (3) succession by FRY
(para. 112). Since there were no breaches of the Convention (due to the ab-
sence of mens rea), the ICJ found it unnecessary to address the subsequent
point of succession. Pursuant to the principle of judicial economy, the
Court is free to choose the basis of its judgment, so the dismissal of the
claim due to absence of breach cannot be faulted from a legal standpoint.
Even though the Court did not pronounce on the matter of succession, its
acceptance of jurisdiction on this claim is, at the very least, a hint of its will-
ingness to entertain the possibility of succession and can thus be seen as a
further nail in the coffin of the age-old assumption of non-succession to
State responsibility.
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THE AMENDED DIMINISHED RESPONSIBILITY PLEA

IN R. v Golds [2014] EWCA Crim 748, the Court of Appeal was asked to
clarify the meaning of “substantially impaired” in the partial defence of
diminished responsibility in murder cases. By virtue of s. 2(1) of the
Homicide Act 1957, as amended by the Coroners and Justice Act 2009,
s. 52, diminished responsibility is made out where:
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(1) ... D was suffering from an abnormality of mental functioning
which —
(a) arose from a recognised medical condition,
(b) substantially impaired D’s ability to do one or more of the
things mentioned in subsection (1A), and
(c) provides an explanation for D’s acts and omissions in doing or
being a party to the killing.
(1A) Those things are —
to understand the nature of D’s conduct;
to form a rational judgment;
to exercise self-control. ...

The facts in Golds were tragically redolent of many such cases. Golds
suffered from schizophrenia, and was said to live in fear of “everything”
and to hear voices criticising and tormenting him. His partner (Claire)
had registered to become his carer. He stopped taking his medication and
his condition got steadily worse. On the fateful day, according to other wit-
nesses, there was a difficult meeting with Claire and her family, and Golds
later assaulted Claire at their home. Claire told Golds to leave, and they
argued further over a bank card. Golds himself did not remember what hap-
pened next, but he fetched a knife and said that he would kill Claire, which
he did (22 separate knife wounds were found on her body). When the police
arrived, he said that Claire “had Satan in her eyes”.

According to all the medical experts who examined him, by the time of
the killing, Golds had probably entered into a state of dissociation in re-
sponse to a high level of anxiety and stress. None of the experts doubted
that he suffered from the delusion that Claire had become a demon.
However, the trial judge left the vital question of whether his schizophrenia
“substantially impaired” Golds’s “ability to form a rational judgement” to
the jury without any explanation of the word “substantially”. The jury con-
victed Golds of murder.

Golds argued on appeal that the judge should have offered a definition of
the word “substantially”, to the effect that it should mean only “by more
than a minimal degree”. But the Court of Appeal held that the word “sub-
stantially” means that something more is required, as one might mean in the
phrase “substantially rewarded”. It was thus decided that there had been no
misdirection and Golds’s conviction for murder was upheld. It does not
seem to have been argued that the trial judge had still prejudiced Golds’s
chances by not giving the jury any definition at all. We know that the
word “substantially” at least does not signify a degree of impairment
which is so high that the defendant is barely aware of what he is doing
at all (R. v Byrne [1960] 2 Q.B. 396 and, more recently, R. v Ramchurn
[2010] EWCA Crim 194, [2010] 2 Cr. App. R. 3) — but would an unguided
jury necessarily understand that?
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The court reached its conclusion on the meaning of “substantially
impaired” purely by reviewing previous Court of Appeal authorities; and
all those authorities concerned the phrase as it was used in the older version
of diminished responsibility. It was assumed in R. v Brown [2011] EWCA
Crim 2797 (where the jury accepted the partial defence and the defendant
appealed only against his sentence) that the meaning of “substantially
impaired” under the amended version remains the same. But this assump-
tion can surely be doubted.

Under the old version of s. 2(1) of the Homicide Act 1957, which pro-
vided merely that “Where a person Kkills or is a party to the killing of an-
other, he shall not be convicted of murder if he was suffering from such
abnormality of mind ... as substantially impaired his mental responsibility
for his acts and omissions in doing or being a party to the killing”, there
was (oddly) no requirement that the defendant’s abnormality should actually
have played a role in the killing. It was possible that a defendant whose ab-
normality substantially impaired him in some way might raise the defence
even though he might have acted in the same way regardless of the abnormal-
ity. That is, there might be correlation between the abnormality and the kill-
ing, but no causation. Small wonder then that courts might have wished to
reduce this risk when interpreting the word “substantially” — the more serious
the impairing effects of D’s abnormality, the less likely that it would have
been merely a correlating factor.

However, the amended s. 2(1)(c) of the Homicide Act 1957 (above)
introduced separately the element that the defendant’s abnormality should
have “provided an explanation” for what he did. Further, this element, as
with the others, must be proved by the defendant. Surely then, in most
cases where the defendant’s abnormality is thought to have impaired him
more than minimally, but to no greater degree than that, he will often fail
the test of causation, and the outcome of the case will thus be unaffected
by the definition of “substantially”.

That might still leave cases where the degree of impairment was relatively
mild, and yet the abnormality can be proved to have had a causal link with
the killing. Here, some may wish to blame the defendant for not fighting
harder against the effects of his illness, and then everything might still
hang on the proper interpretation of “substantially”. But it must be very
difficult to ascertain how a mentally ill person could have combated the
effects of his own abnormality, if indeed he is even aware of it. In many
cases, it will be part and parcel of the medical condition that the sufferer
has difficulty in accepting it or in following medical advice. It is submitted
that if Parliament had wanted courts to embark on this exercise when it
used the word “substantially”, it should have said so when the partial defence
was revised, and the courts should not supply this meaning in the absence of
any clear intention.
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The suggestion so far is that the phrase “substantially impaired” should
be interpreted in the context of the rest of the partial defence, and that the
amendments in 2009 point towards a less demanding interpretation.
But there is a further, instrumental reason to prefer this course. To declare
that the word “substantially” has some higher, unspecified meaning carries
the danger that frequently no one else in the criminal justice system will feel
able to apply its meaning. Even when the experts agree that there was “sub-
stantial impairment”, a prosecution for murder might proceed on the basis
that the jury might apply a more stringent meaning to the phrase; and a
judge might feel impelled to leave this possibility to the jury.

This situation might seem consistent with the jury being the ultimate
fact-finder. But, subsequent to Golds, another constitution of the Court of
Appeal in R. v Brennan [2014] EWCA Crim 2387 sought to limit the ability
of the jury to override the experts. Brennan had also perpetrated a brutal
killing, in his case as a result of schizotypal disorder. Again, all the experts
testified for the defendant and one of them warned that, although the killing
was planned, “core rationality is still retained by people with severe disor-
ders”. However, the trial judge directed the jury that they did not have to
“buy into” the experts’ opinions. The jury duly convicted Brennan of mur-
der. Brennan complained about the judge’s direction and the Court of
Appeal quashed the conviction. The court took note of the recent statutory
amendments to the partial defence. It found that “most, if not all of the
aspects of the new provisions relate entirely to psychiatric matters” and
thought that it was appropriate for expert psychiatrists in some cases to
offer an opinion even on the “ultimate issue” (at [51]). It concluded that
“Where there simply is no rational or proper basis for departing from un-
contradicted and unchallenged expert evidence, then juries may not do
so” (at [44]).

The cases of Golds and Brennan sit uneasily together. To allow a jury to
apply its own meaning to the word “substantially”, per Golds, would often
allow that jury indirectly to go behind medical evidence supporting the par-
tial defence, as discouraged in Bremnan. Yet the cases of Golds and
Brennan both suggest that the danger of a prosecution of murder being
brought — and successfully — on such a basis seems very real. Golds was
arguably even on the borderline of legal insanity. It is hard to see how a
jury could properly have found that his ability to form a rational judgment
was not “substantially impaired”, whatever degree of impairment it might
have thought to be appropriate.

The Supreme Court is due to hear a further appeal in Golds. It is submit-
ted that it should allow the appeal and prefer the less demanding interpret-
ation of “substantially”. It should also take the opportunity to approve
Brennan. The effect should be that fewer prosecutions for murder will be
brought in the teeth of the evidence supporting diminished responsibility;
and jury verdicts should only be required where the experts differ, or
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where there are rational reasons to find their conclusions to be in error, or to
find that the killing would likely have occurred in any event.
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WHOLE-LIFE SENTENCES IN THE UK: VOLTE-FACE AT THE EUROPEAN COURT OF HUMAN
RIGHTS?

THE ECtHR has for the second time in three years engaged with the British
Government’s handling of whole-life prison terms. In Hutchinson v United
Kingdom (Application no. 57592/08), Judgment of 3 February 2015, not
yet reported, the Fourth Section accepted the authoritativeness of an
English court’s decision on the meaning of English law relating to the
Home Secretary’s discretion to reduce a whole-life sentence. It also yielded
to national judges on whether this sentence review mechanism complies
with the proscription on inhuman and degrading treatment in Article 3 of
the ECHR.

Arthur Hutchinson was convicted in 1984 of aggravated burglary, rape,
and three counts of murder. In December 1994, the Secretary of State for
the Home Department informed Hutchinson that he had, at the Lord
Chief Justice’s recommendation, imposed a whole-life term of imprison-
ment. In 2008, a judicial review of the sentence under the Criminal
Justice Act 2003 and a subsequent appeal found no reason to reduce this
sentence. In November 2008, Hutchinson lodged a claim with the
ECtHR, alleging an Article 3 violation.

The ECtHR was invited to consider the English legislative regime for
reviewing whole-life sentences. Section 30(1) of the Crime (Sentences)
Act 1997 provides that “The Secretary of State may at any time release a
life prisoner on licence if he is satisfied that exceptional circumstances
exist which justify the prisoner’s release on compassionate grounds”.
Chapter 12 of the Indeterminate Sentence Manual (“the Manual”), issued
by the Home Secretary in 2010, limits compassionate release on medical
grounds to prisoners with a terminal illness likely to cause their death
very shortly.

Two prior cases concerning whole-life sentences under this regime pro-
vide crucial background to Hutchinson. In Vinter and Others v United
Kingdom (Application nos. 66069/09, 130/10, and 3896/10) (2012) 55
EHRR 34, handed down in July 2013, the ECtHR’s Grand Chamber
affirmed (at [107]-[122]) that whole-life sentences, while not inherently in-
imical to Article 3, are unlawful if they are “irreducible” in law or fact.
National mechanisms for reviewing sentences must provide a realistic
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