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In 1866, Benta and her daughter Benedicta sued Antonio Silva in the
Municipal Court of Atibaia, in the province of S&o Paulo, Brazil
(Figure 1)!, asking for the legal recognition of their freedom.
Although Benta and Benedicta lived as Silva’s slaves, their legal status
was unclear. Benta’s master, Francisca das Chagas, had left in her will
one quarter of Benta’s value to Benta herself “for the benefit of her
own freedom,” and three quarters of the property right in Benta to an

1. Honorio Bicalho, Carta do Imperio do Brazil: indicando um plano geral para base da
rede de viagdo (Rio de Janeiro: Lith. Paulo Robin, 1882). 54.5 x 45.8 cm. http:/objdigital.
bn.br/objdigital2/acervo_digital/div_cartografia/cart230727/cart230727.html (November 5,
2017). Joaquim Miguel Ribeiro Lisboa, Mappa da provincia de Sdo Paulo: Organisado
no Escriptorio Tecnico da Companhia Mogyana sob a direc¢do do engenheiro em chefe
(Rio de Janeiro: Lith. Paulo Robin, 1884). 51.5 x 66.5 cm. http:/objdigital.bn.br/objdigi-
tal2/acervo_digital/div_cartografia/cart515157/cart515157.htm (November 5, 2017).
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Figure 1. The Province of Sdo Paulo, Brazil, circa 1886.
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heir, who later sold his share to Silva. If the master had left all of the
property right in Benta to one of her heirs, or established a division leav-
ing fractions of this right to multiple heirs, Benta’s status would have
been incontestable. A slave owned by one and a slave owned by many
was still a slave. However, Benta had received part of her freedom.
Moreover, Benedicta’s status depended on the determination of her
mother’s status.?

The Municipal Court’s and the court of appeals’ (Tribunal da Relagdo)
trial records, as well as complementary sources such as legislation, nine-
teenth century legal scholarship, and other similar status determination
lawsuits, led us to explore different scales of Brazilian social and legal
history. Narrowing the scale of observation reveals the story of a mother
and daughter’s fight for freedom in court, and how the law operated in
practice in the judicial determination of their statuses. Moving up the
scale, with the help of complementary sources, opens the possibility of
new understandings about the relationship among slavery, law, and politics
in postcolonial Brazil.3

Atibaia was a small municipality that produced coffee, cotton, and
some cattle.* It was located in the Southeastern coffee-growing region
between the provinces of Sdo Paulo, Minas Gerais, and Rio de
Janeiro, known as the Vale do Paraiba (Figure 2)°. In the mid-nineteenth
century, the region’s coffee plantations led the nation’s export-based
economy. They were part of the broader process that expanded modern
slavery in Brazil, the United Sates, and Cuba, propelled by European
industrialization and the consequent increase in global demands for

2. The complete reference for the trial records is Apelada: Benta, Nimero: 12.245, Caixa:
3686, Série: Apelagao Civel, Fundo/Colegdo: Relagdo do Rio de Janeiro, Microfilme: AN
076-2006, Arquivo Nacional, Rio de Janeiro, Brazil. Here, we use the reference code 84.
ACIL0133. When a page was divided in two, reference is made to “L” for left side or “R”
for right side.

3. According to Jacques Revel, the microhistorical approach “is based on the principle
that the choice of a particular scale of observation produces certain effects of understanding
that are useful in conjunction with strategies of understanding” (Jacques Revel,
“Microanalysis and the Construction of the Social,” in Histories: French Constructions of
the Past, ed. Jacques Revel and Lynn Hunt (New York: The New Press, 1995), 495.

4. Antonio José Baptista de Luné and Paulo Delfino da Fonseca, eds., Almanak Provincia
de Sdo Paulo para 1873 (Séo Paulo: Typographia Americana, 1873), 408.

5. Joaquim Miguel Ribeiro Lisboa, Mappa da provincia de Sdo Paulo: Organisado no
Escriptorio Tecnico da Companhia Mogyana sob a direc¢do do engenheiro em chefe
(Rio de Janeiro: Lith. Paulo Robin, 1884). 51.5x 66.5 cm. http:/objdigital.bn.br/objdigi-
tal2/acervo_digital/div_cartografia/cart515157/cart515157.htm (November 5, 2017).
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Figure 2. The Vale do Paraiba region and the city of Atibaia, circa 1886.
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coffee, cotton, and sugar.® In 1872, there were 1,200 slaves registered in
Atibaia, out of 160,000 registered in the whole province of Sdo Paulo.”
Despite several recent proposals of gradual abolition, along with the interna-
tional pressure coming from the British since independence in 1822 and
boosted by emancipation in the United States in 1863, at the time Benta
went to court slavery remained a strong foundation of Brazilian society.’
Her judicial struggle against Silva was part of the widespread participation
of slaves themselves in the delegitimation of slavery in Brazil.® However,
it developed at the heart of a thriving slave-based economy, ruled by the
entrenched interests of a small minority of land and slave owners.

Brazil had been a constitutional monarchy since 1822. The capital, Rio de
Janeiro, and the two law schools, in Sdo Paulo and Olinda/Recife, dominated
the production of published legal doctrine.!® Nonetheless, even in small
municipalities, such as Atibaia, located 65 kilometers away from Sao Paulo,
lawyers and judges contributed to the interpretation and development of
Brazilian law. This decentralized production of law framed the Municipal
Court’s intervention in the relationship between Silva and Benta, and therefore
in the institution that gave meaning to local social and racial hierarchies, and
sustained Brazil’s role in the Atlantic economy.

Independent Brazil was emerging as a nation-state ideologically com-
mitted to the liberal rule of law.!! The 1824 Constitution protected liberty,

6. Dale Tomich, Through the Prism of Slavery. Labor, Capital, and World Economy
(Lanham: Rowman & Littlefield, 2004); Dale Tomich and Rafael Marquese, “O Vale do
Paraiba escravista ¢ a formagao do mercado mundial do café no século XIX,” in O Brasil
Imperial, v. 2, ed. Keila Grinberg and Ricardo Salles (Rio de Janeiro: Civilizagdo
Brasileira, 2009): 341-83.

7. de Luné and da Fonseca, Almanak Provincia, 172-73.

8. Sidney Chalhoub, A For¢a da FEscravidao: Ilegalidade e Costume no Brasil
Oitocentista (Sdo Paulo: Companhia das Letras, 2012); and Beatriz Gallotti Mamigonian,
Africanos Livres: A Aboli¢do do Trdfico de Escravos no Brasil (Sao Paulo: Companhia
das Letras, 2017).

9. Sidney Chalhoub, Visées da Liberdade: Uma Histéria Das Ultimas Décadas da
Escraviddo na Corte (Sao Paulo: Companhia das Letras, 1990); Hebe Maria Mattos de
Castro, Das cores do siléncio: os significados da liberdade no sudeste escravista — Brasil
séc. XIX (Rio de Janeiro: Arquivo Nacional, 1995); and Keila Grinberg, Liberata: A Lei
da Ambigiiidade (Rio de Janeiro: CEPS, 2008).

10. Law schools were part of Emperor D. Pedro I’s project of producing a bureaucratic
and political class for the emerging Brazilian state. The Sao Paulo Law School and the
Olinda Law School, in the province of Pernambuco, were founded in 1827. In 1854, the
Olinda Law School was transferred to the city of Recife, also in Pernambuco. Alberto
Venancio Filho, Das Arcadas ao Bacharelismo (150 Anos de Ensino Juridico no Brasil)
(Sao Paulo: Perspectiva, 1982).

11. Florestan Fernandes, A Revolu¢do Burguesa no Brasil: Ensaio de Interpreta¢do
Sociologica (Sdo Paulo: Globo, 2006), 56-57; and Téamis Parron, A Politica da
Escraviddo no Império do Brasil, 18261865 (Rio de Janeiro: Civilizagdo Brasileira, 2011).
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individual security, and property, and established that judges were in
charge of “applying the law.”!'?> This official ideological commitment,
efforts of codification, and the technical training and doctrinal production
of jurists in numerous treatises and law review articles, indicate that
Brazilian law was developing a relative autonomy from social and political
structures.!3 Jurists themselves increasingly portrayed law as an autono-
mous scientific endeavor. Simultaneously, legislators and jurists translated
liberal legal ideas that circulated across the Atlantic according to local
political, social, and economic interests, mixing these ideas with colonial
theories and principles of law.!4

In freedom suits, in order to make themselves convincing, instead of
raising political claims about the legitimacy of slavery, lawyers had to
show analytical skills in applying technical legal tools. The outcome of
cases depended on the judges’ political views, but also on the lawyers’
ability to build juridical arguments that appeared to be scientific enough
to convince the magistrate.!> In Benta and Benedicta’s case, the lawyers
proposed technical solutions, based on those abovementioned translated
and mixed legal ideas that favored each of their clients. Yet they did not
ignore the politics of slavery. Instead of openly revealing their political
views, lawyers and judges framed political arguments as questions about
the court’s institutional role, separation of powers, and natural law. Their
arguments cast light on how the daily practice of law impacted the elabo-
ration of Brazil’s first gradual abolition statute in 1871, and the debates
about the codification of national civil law.

12. Articles 179 and 152 of the Political Constitution of the Empire of Brazil, 1824
(Constitui¢do Politica do Império do Brazil, 1824). We refer to this document as the
1824 Constitution.

13. According to Robert Gordon, “relative autonomy means that they [legal forms and
practices] cannot be explained completely by reference to external political, social, and
economic factors. To some extent they are independent variables in social experience
and therefore they require study elaborating their peculiar internal structures with the aim
of finding out how those structures feed back upon social life” (Robert W. Gordon,
“Critical Legal Histories,” Stanford Law Review 36:57 [1984]: 101). On the role of the
rule of law on conflicts between social groups, see also Edward Palmer Thompson, Whigs
and Hunters: The Origin of the Black Act (New York: Pantheon Books, 1976), 258—69.

14. On the usage of “translation” in Legal History, see Thomas Duve, “European Legal
History: Concepts, Methods, Challenges,” in Entanglements in Legal History: Conceptual
Approaches, ed. Thomas Duve (Frankfurt am Main: Max-Planck-Institut fiir européische
Rechtsgeschichte, 2014), 3.

15. Keila Grinberg corroborates this view, emphasizing that even the most politicized
lawyers had to work within the space of previously established juridical rules in order to
win cases. Keila Grinberg, O Fiador dos Brasileiros: Cidadania, Escraviddo e Direito
Civil no Tempo de Antonio Pereira Rebougas (Rio de Janeiro: Civilizacao Brasileira,
2002), 251-52, 258-59.
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A Nineteenth-Century Freedom Suit

Antonio Silva was presumably not surprised when, in February of 1866, he
was notified to appear before the municipal judge of Atibaia for a hearing
concerning the woman he called his slave, Benta. Silva had purchased
three quarters of the property right in Benta from one of Chagas’s heirs,
and was aware that Benta had received the remaining one quarter of her
value for the benefit of her own freedom. Since the 1850s, freedom suits
were proliferating in Brazilian courts and Benta’s ambiguous status almost
called out for judicial settlement.'®

Once she had decided to challenge Silva, Benta needed someone to rep-
resent her and her daughter in court. Although they were often parties to
lawsuits in Brazil, slaves had limited rights of action: they could be plain-
tiffs and defendants in certain kinds of judicial procedures as long as a
guardian (curador) represented them in court. This requirement did not
mean that slaves lacked standing.!” It meant that they needed representa-
tion for the exercise of their right of action, as with other “incapable
persons” such as children.!® The guardian could either also act as
the slave’s attorney or appoint someone else to do it. The need for repre-
sentation was a limitation because slaves often had to negotiate or pay

16. Mattos, Das cores do siléncio, 208. Mattos credits the increasing number of freedom
suits registered after 1850 to the increasing participation of rural slaves in judicial contests.
After 1871, freedom suits became summary proceedings, thus reducing the number of cases
that reached Rio de Janeiro’s court of appeals. Grinberg, on the other hand, credits that
increase to a broader process of delegitimation of certain practices in the slave system.
Keila Grinberg, “Re-enslavement, Rights and Justice in Nineteenth Century Brazil,”
Translating the Americas 1 (2013): 141. Freedom suits were already relatively common
across the eighteenth-century Portuguese empire. See Fernanda Pinheiro, “Em defesa da
liberdade: libertos e livres de cor nos tribunais do Antigo Regime portugués” (PhD diss.,
State University of Campinas, 2013).

17. According to some Brazilian jurists, slaves had standing in lawsuits concerning their
marriages, in lawsuits regarding their legal status, and when there was a clear “public inter-
est.” Agostinho Marques Perdigdo Malheiro, 4 Escraviddo no Brasil: Ensaio Historico,
Juridico, Social (published in 1866; reprint edition: Petropolis: Vozes, 1976), 1:67; and
Antonio Joaquim Ribas, Direito Administrativo Brasileiro (Rio de Janeiro: F. L. & Pinto
C. Livreiros-Editores, 1866), 373—74. Other jurists considered that slaves had standing
only in lawsuits concerning their legal status. Alberto Antonio de Moraes Carvalho,
Praxe forense (Rio de Janeiro: Eduardo e Henrique Laemmert, 1850), 1:72-73; Augusto
Teixeira de Freitas, Consolida¢do das Leis Civis (Rio de Janeiro: B. L. Garnier, 1876),
24; Augusto Teixeira de Freitas, Primeiras Linhas sobre o Processo Civil (Rio de
Janeiro: Tipografia Perseveranga, 1879), 1:45; and José Maria Frederico de Souza Pinto,
Primeiras Linhas sobre o Processo Civil Brasileiro (Rio de Janeiro: Eduardo e Henrique
Laemmert, 1875), 1:36, 45.

18. Married women needed their husband’s authorization. Carvalho, Praxe Forense,
1:58-65; Pinto, Primeiras Linhas (1875), 13:6.
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someone to represent them; however, Brazilian jurists considered it a way
to protect slaves’ rights. As slaves were seen as “incapable” and unable to
fully express their will (vontade), they needed someone to speak for them
in order to guarantee a proper defense of their interests in court.'”

The controversial local lawyer Carlos Alvarez da Cruz accepted the chal-
lenge of representing Benta and her daughter. Cruz was an active lawyer at
the Municipal Court and a personal enemy of local abolitionist Antonio
Bento. In 1871, when Bento became the municipal judge, Cruz allegedly
tried to kill him. Cruz had been convicted of fraud and Bento revoked
his license to practice law, which triggered an exchange of denunciations
between them.?® Historian Keila Grinberg has shown that throughout
the nineteenth century, at the Court of Appeals in Rio de Janeiro, the
most active lawyers represented both masters and slaves, making it impos-
sible to assert that they were political militants on either side of the aboli-
tionist debate.?! Although Bento openly voiced his abolitionist ideas, and
even decided cases explicitly based on his politics, Cruz was probably
among those professional lawyers who practiced law independently of
their political views.

Cruz’s first move was to file a deposit suit (a¢do de deposito), requesting
the removal of Benta and Benedicta from Silva’s control. Nineteenth cen-
tury Brazilian jurists argued that the deposit of an alleged slave involved in
a freedom suit should be done “for the sake of his safety, and the liberty of
his defense.”?? The deposit thus protected slaves from being punished for
the boldness of going to court against their masters. This same rationale
applied to children and women when they sued their parents or husbands,
respectively. In Atibaia, mother and daughter were deposited under the
protection of Cruz himself. For Silva’s lawyer, José de Medeiros, the

19. In some Spanish colonies, the abogado de pobres represented slaves and indigenous
people, who were considered “impoverished persons” (personas miserables) in need of “pro-
tection.” See Ana Maria Zapata de Barry, E/ Defensor de Pobre como Defensor de Esclavos,
1722-1839 (Bahia Blanca: Ediuns, 2013); and Thomas Duve, “La condicion juridica del
indio y su consideraciéon como persona miserabilis en el Derecho indiano,” in Un Giudice
e Due Leggi: Pluralismo Normativo e Conflitti Agrari in Sud America, ed. Mario Losano
(Milano: Giuffré, 2004). In Cuba, the sindico procurador represented slaves. See
Alejandro de la Fuente, “Slaves and the Creation of Legal Rights in Cuba: Coartacion and
Papel,” Hispanic American Historical Review 87 (2007): 659-92; and Claudia Varella, “El
canal administrativo de los conflictos entre esclavos y amos: causas de manumision decididas
ante sindicos en Cuba,” Revista de Indias 71 (2011): 109-36.

20. Elciene Azevedo, “Antonio Bento, homem rude do sertdo: um abolicionista nos
meandros da justiga e da politica,” Locus 13 (2007): 127.

21. Grinberg, O Fiador dos Brasileiros, 258—60.

22. Freitas, Consolidagdo das Leis Civis, 249-50; and Malheiro, A Escravidao no Brasil,
1:127-28.
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deposit created an “abnormal and anarchical state” in which a man was
unable to use his own property.?> For Benta and Benedicta, it created
the practical conditions for confronting the legality of Silva’s dominion
over their lives.?* A status determination lawsuit usually followed the
deposit and, although some procedural issues protracted this development,
Benta’s case went down the usual procedural path. After the deposit, Cruz
initiated a freedom suit (a¢do de liberdade), asking for the legal
recognition of his clients’ freedom.

Slaves’ ability to contest their status judicially in freedom suits reveals
that the law of slavery simultaneously turned human beings into property
while opening paths for freedom.?> Slaves were aware of these paths and
frequently used the courts to advance their own conceptions of freedom,
and eventually to become free.2® Status determination lawsuits had existed
at least since the eighteenth century, when Brazil was still a colony of
Portugal >’ Later, during the second half of the nineteenth century, some
activist lawyers and judges turned the judicial system into an arena of

23. The expression “estado anormal e andarquico” was used in Medeiros’s final brief to
the municipal court (Apelagdo Civel 84.ACL0133, 28/L). This was a common argument
lawyers presented in favor of alleged masters. See, for example, Apelaggo civel sobre liber-
dade de escravos, 1865, fundo Relagdo do Rio de Janeiro, série Apelagdo Civel, processo
n. 123, microfilme RRJ mr 039, Arquivo Edgard Leuenroth, Campinas, Brazil. And also
Apelagio civel sobre liberdade de escravos, 1863, fundo Relagdo do Rio de Janeiro, série
Apelagdo Civel, processo n. 203, microfilme RRJ mr 061, Arquivo Edgard Leuenroth,
Campinas, Brazil. Jurist Freitas, by his turn, argued that slaves should work while deposited,
and that the money they earned should revert to their alleged masters. Freitas, Consolidagdo
das Leis Civis, 315. Freitas grounded his argument on the following written norms: Alvara
of March 5, 1825; Aviso of November 16, 1850; Decisdo n. 366 of November 23, 1855; and
Aviso n. 372 of November 26, 1859 (Tribunal de Justica do Rio de Janeiro, Legislagdo,
escravidado, século XIX, 89-90, 1034, 113-14).

24. The “deposit” was a common procedure to keep movable property safe. Despite treat-
ing the putative slave as a “thing,” jurists argued that the deposit was a protective measure
that enabled slaves and freedmen to exercise their right of action outside the reach of their
putative master. Freitas, Consolidagdo das Leis Civis, 315; Malheiro, A Escraviddo no
Brasil, 1:127-28. In the case of Marianna and Antonia, against the Monsignor Pedro
Celestino de Alcantara Pacheco, for example, the judge asserted: “for the plaintiffs to defend
their rights it is essential that they be outside the dominium of the persons interested in the
case against them” (Apelagdo civel sobre liberdade de escravos, 1863, fundo Relagdo do Rio
de Janeiro, série Apelagdo Civel, processo n. 103, microfilme RRJ mr 034, 8L, Arquivo
Edgard Leuenroth, Campinas, Brazil).

25. Keila Grinberg, Liberata.

26. Sidney Chalhoub, Visées da Liberdade. According to Grinberg, almost half of the
decisions in freedom suits before the court of appeals of Rio de Janeiro in the nineteenth
century were in favor of liberty. Grinberg, Liberata, 27.

27. Fernanda Pinheiro, “Transformagdes de uma pratica contenciosa: as ‘agdes de liber-
dade’ produzidas em Mariana (1750/69 e 1850/69),” Locus, 17 (2011): 253-71; and
Fernanda Pinheiro, “Em defesa da liberdade.”
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debates about the legitimacy of slavery. Slave litigation substantially inter-
twined with abolitionist political ideas and struggles, especially in the
1880s, when lawyers such as Cruz’s personal enemy Bento adopted
legal mobilization as a strategy against slavery.?®

Viewed through those procedural and political perspectives, Benta and
Benedicta’s case resembles other freedom suits that reached Rio de
Janeiro’s court of appeals during the mid- nineteenth century.?® It thus
provides evidence for the study of both the ways in which slaves had
access to courts and the political significance of their judicial endeavors.
When analyzed through a substantive legal perspective, their case provides
further insights into the dimensions of slavery law that blurred the lines
between the law of persons and property law, into the ways in which free-
dom could be legally translated, and into the types of arguments available
to lawyers in nineteenth-century Brazil. Although the case was simple in
procedural terms, it posed a substantial problem to the law of slavery,
which was undergoing significant transformations in the nineteenth
century.

Slavery and the Transformation of Brazilian Law

Between the end of the eighteenth and throughout the nineteenth century,
normative orders based on the European ius commune underwent radical
transformations. The ius commune was the amalgam of interpretations
of canon and Roman law that had regulated territories under European

28. Elciene Azevedo, O Direito dos Escravos: Lutas Juridicas e Abolicionismo na
Provincia de Sdo Paulo (Campinas: Editora da Unicamp, 2010); and Beatriz
Mamigonian, “O direito de ser africano livre: os escravos e as interpretacdes da Lei de
1831,” in Direitos e Justicas no Brasil: Ensaios de Historia Social, ed. Silvia Hunold
Lara, Joseli Maria Nunes Mendonga (Campinas: Editora da Unicamp, 2006), 129-60.

29. We analyzed forty-two status determination lawsuits, filed before the Tribunal da
Relacdo of Rio de Janeiro, between 1861 and 1887. The Tribunal da Relagdo received
appeals that came from individual judges: juiz de direito, juiz de paz, and juiz municipal.
Until 1874, there was a Tribunal da Relag¢do in the provinces of Pernambuco, Maranhao,
and Bahia, and in the capital, Rio de Janeiro. The Tribunal da Rela¢do of Rio de Janeiro
was responsible for appeals that came from the South and Southeast of Brazil. In 1874, judi-
cial reform created new courts of appeals in the cities of Belém, Sao Paulo, Porto Alegre,
Fortaleza, Ouro Preto, Cuiaba, and Goias (José Reinaldo de Lima Lopes, ed., O Supremo
Tribunal de Justica do Império [Sao Paulo: Saraiva, 2010], 292). On the organization of
the nineteenth century Brazilian judicial system, see Lenine Nequete, O Poder Judicidrio
no Brasil a Partir da Independéncia (Porto Alegre: Livraria Sulina Editora, 1973). On
the Tribunal da Relagdo of Rio de Janeiro during the colonial period, see Arno Wehling
and Maria José Cavalleiro Wehling, Direito e Justica no Brasil Colonial: o Tribunal da
Relagdo do Rio de Janeiro, 1751-1888 (Rio de Janeiro: Renovar, 2004).
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jurisdiction since approximately the end of the eleventh century.’? In a
nutshell, the ius commune assumed that there was a natural order to the
world, which structured the statuses of persons and things. Legal doctrine
supposedly interpreted this natural order and guaranteed its conservation.
But with the strengthening of liberal ideas across the Atlantic at the end of
the eighteenth century, other conceptions of law had gained space. Law
acquired formalistic and subjectivist characters. It was increasingly conceived
as a bundle of norms enacted by the state and as a system for the protection of
subjective rights.3! These transformations impacted the normative systems
that regulated persons and things: the two foundations of the law of slavery.

After independence, Brazilian jurists sought to adapt colonial law to this
new formalistic and subjectivist normative order. For the law of persons,
this transition meant adapting the ius commune theory of status—Ilargely
based on interpretations of Roman law—to the liberal ideas of personhood
and civil capacity. According to the theory of status, a “person” was some-
one who had a “status,” which granted him or her a specific set of prerog-
atives and privileges. The status could be either natural or civil. Natural
status originated from the “essential nature of beings” and civil status
was rooted in civil law norms. Civil law distinguished people’s civil status
in relation to freedom, the city, and the family. Regarding freedom, one
could be either a slave or a free person. Slaves were, therefore, natural
persons who had lost their “freedom status.”3?

A legal order structured by the idea of subjective rights was not entirely
compatible with the theory of status. Whereas liberal legal thinking presup-
posed the isolated individual as a holder of subjective rights, status was an
ascribed position within a particular social group, such as the family. In the
transitional years of the nineteenth century, the Brazilian jurists’ compro-
mise solution was to use the theory of status to categorize legal persons
and justify the difference in the acquisition of rights among them. They
filtered the ius commune theory through the language of civil capacity the-
ory, a modern doctrinal construction. According to this modern theory,

30. For a definition of ius commune, see Antonio Manuel Hespanha, Como os Juristas
Viam o Mundo, 1550-1750: Direitos, Estados, Pessoas, Coisas, Contratos, A¢bes e
Crimes (Lisboa: Antonio Manuel Hespanha, 2015), 3-24; and Wim Decock, Theologians
and Contract Law: The Moral Transformations of the Ius Commune (ca. 1500-1650)
(Leiden/Boston: Martinus Nijhoff Publishers, 2013), 30-31.

31. Italo Birocchi, Alla Ricerca dell’Ordine (Torino: Giappichelli, 2002); Paolo Grossi, £/
Orden Juridico Medieval (Madrid: Marcial Pons, 1996); and Michel Villey, La Formation
de la Pensée Juridique Moderne (Paris: Monchretien, 1975).

32. Juan Heinecio, Recitaciones del Derecho Civil (Madrid: Imprenta de P. Sanz, 1830),
vol. 1, 77-81, 113-114, 196-198; Friedrich Karl von Savigny, Traité de Droit Romain
(Paris: Librairie de Firmin Didot Fréres, 1855), vol. 2, 22-26, 36-169.
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civil capacity could be “of law” or “of fact.” Civil capacity of law (capaci-
dade civil de direito) was the ability to acquire rights and to exercise—by
oneself or through another person—acts not prohibited by law. Because
every human being was capable of acquiring rights, everyone had civil
capacity of law. Civil capacity of fact (capacidade civil de fato) was the
ability to exercise juridical acts, which could be limited by law. Thus, a
person could acquire a right, and yet be lawfully barred from exercising
it. This depended on the person’s ability to express will. Minors, married
women, slaves, and people with mental disabilities did not have full civil
capacity of fact, despite having civil capacity of law.33

Brazilian jurists combined the old theory of status and the new civil
capacity theory in determining slaves’ legal status. They argued that,
according to the theory of status, legal persons were divided into slaves
and free people. Slaves were legal persons with limited civil capacity to
acquire and exercise rights. Jurists thus used the ius commune’s classifica-
tion of people’s statuses to justify the unequal distribution of subjective
rights in a society in which slavery was deeply rooted as a marker of social
and racial hierarchies and as the foundation of economic production.3# This
process of translating modern legal ideas according to local political, eco-
nomic, and social interests was characteristic of the coexistence between
liberalism and slavery in postcolonial Brazil.

Civil capacity theory also changed how slaves accessed courts. During
the eighteenth century, under the ius commune, representation by a guard-
ian was not mandatory. Although guardians existed to protect people con-
sidered vulnerable or impoverished they were generally absent in freedom
suits.>> Under civil capacity theory, guardians were mandatory because
people lacking civil capacity of fact were unable to express their will.
Instead of an exceptional situation regarding the person’s living conditions,
inability to express will referred to an internal incapacitating feature, which
could be remedied only by representation. In Atibaia, Silva’s lawyer,
Medeiros, argued that the trial could not continue without a proper

33. Augusto Teixeira de Freitas, Codigo Civil: Esbogo (Rio de Janeiro: Ministério da
Justica e Negocio Interiores, 1952), 1:24-27; Freitas, Consolidag¢do das Leis Civis,
XXXVI-XXXVII, CXXI-CXXIII, 24, 35, 201, 624, 630; Lourengo Trigo de Loureiro,
Instituicoes de Direito Civil Brasileiro (Recife: Tipografia Universal, 1861), 1:31-35;
Malheiro, A Escraviddo no Brasil, 1:36, 46, 58-59, 69, 74-80, 85-88, 118, 141; Antonio
Joaquim Ribas, Curso de Direito Civil Brasileiro (Rio de Janeiro: Tipografia Universal de
Laemmert, 1865), 2:8-9, 25-31; Ribas, Direito Administrativo Brasileiro, 369-379.

34. Two notions structured liberal legal thinking. “Subjective rights” (in Portuguese,
direitos subjetivos) were rights attributed to an individual, whereas “objective law” (in
Portuguese, direito objetivo) referred to the legal system that protected these rights. See
Villey, La Formation de la Pensée Juridique Moderne.

35. Pinheiro, “Transformagdes de uma pratica contenciosa.”
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guardian, in a failed attempt to undermine the lawsuit. Yet, he also referred
to Benta and Benedicta as “miserable persons,” therefore navigating
between this colonial vocabulary and the liberal theory of will.3¢

Parallel to the transformations in the law of status, property law also
went through profound changes across the Atlantic World during the nine-
teenth century.3” New legal frameworks emerged to define the rights and
obligations attached to property, and therefore to human property as
well. In Brazil, legislation and legal scholarship pushed property law
toward the recognition of an abstract right to individual ownership. The
ius commune legal framework did not uphold the idea of property as a
subjective right. Because the notions of utility, effectiveness, and the main-
tenance of a natural order guided the ius commune, the acquisition and
protection of rights over things were conditioned on the actual exercise
of ownership powers. Owners remained owners as long as they exercised
possession over their property. Brazilian jurists sought to turn ownership
into an abstract concept without a necessary connection to the concreteness
of the exercise of possession. An owner was a legal subject, preferably
identified by an individual title deed.’® In nineteenth century Brazil,

36. Apelagao Civel 84.ACI.0133, 7/R.

37. See multiple perspectives on this process in Rafe Blaufarb, The Great Demarcation:
The French Revolution and the Invention of Modern Property (Oxford: Oxford University
Press, 2016); Bartolemé Clavero, “Les domaines de la propriété (1789—1814): propriedades
y propiedad en el laboratorio revolucionario,” Quaderni Fiorentini per la storia del pensiero
giuridico moderno, 27 (1998): 269-378; Rosa Congost, Tierras, Leyes, Historia: Estudios
sobre la “Gran Obra de la Propiedad” (Barcelona: Critica, 2007); Paolo Grossi, Historia
da Propriedade e Outros Ensaios (Rio de Janeiro: Renovar, 2006); Jean-Louis Halpérin.
Histoire du Droit des Biens (Paris: Economica, 2008); Pablo Luna, “Property, Dominium,
and the Hispanic Enlightenment on Both Sides of the Atlantic in the Second Half of the
Eighteenth Century,” in Property Rights, Land Markets and Economic Growth in the
European Countryside (thirteenth-twentieth centuries) ed. Gérard Béaur, Jean-Michel
Chevet, Maria Teresa Pérez Picazo, and Phillipp Schofield (Turnhout: Brepols Publisher,
2013), 87-104; and Dietmar Willoweit, “Dominium und Proprietas,” Historisches
Jahrbuch 26 (1994): 131-56. Specifically for Latin American contexts, see for example
Valeria D’Agostino, Expansion de la Frontera y Ocupacion del Nuevo Sur: Los Partidos
de Arenales y Ayacucho, Provincia de Buenos Aires, 1820-1900) (Buenos Aires:
Prometeo libros, 2012); Maria Fernanda Barcos, Sol Lanteri, and Daniela Marino, eds.,
Tierra, Agua y Monte (Buenos Aires: Teseo, 2017); Manuel Bastias Saavedra, “The
Lived Space: Possession, Ownership, and Land Sales on the Chilean Frontier, 1790—
1830,” Historia Critica, 67 (2018); Daniela Marino, Huixquilucan: ley y justicia en la
modernizacion del espacio rural mexiquense (1856—1910) (Madrid: Consejo Superior de
Investigaciones Cientificas, 2016); and Sonia Tell, “Titulos y derechos coloniales a la tierra
en los pueblos de indios de Cordoba: una aproximacion desde las fuentes del siglo XIX,”
Bibliographica Americana, 7 (2011): 201-21.

38. Laura Beck Varela, Das Sesmarias a Prop.riedade Moderna: um estudo de historia
do direito brasileiro (Rio de Janeiro: Renovar, 2005).
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when jurists debated reforms in property law, they had both land and slave
property in mind.3° It was impossible to disentangle these two forms of
ownership. The imperial government implemented land policies consider-
ing the availability of slave labor, and the regulation of slavery was tied to
the expansion of agrarian frontiers.*?

By 1866, when Benta went to court, Brazilian politicians and jurists
were discussing the new frameworks of the law of persons and property
law. Debates took place in Parliament, the State Council (Conselho de
Estado), and the Institute of Brazilian Lawyers (IAB), in Rio de Janeiro,
and in the Sdo Paulo and Recife law schools.*! Ideas produced in those
forums circulated in law reviews, legal treatises, and newspapers. In
those academic and political forums and media, Brazil’s legal-political
elites increasingly depicted law as a scientific endeavor and a crucial
part of the construction of a national identity.*?

The regulation of status and property relied on an extensive collection of
colonial ordinances, statutes, and decrees, combined with Roman law and
the 1824 Constitution. The modernizing impulse of the Marquis of
Pombal’s eighteenth century colonial reforms had set in motion the system-
atization of colonial law. Pombal’s reforms had aimed at building a modern
and rational legal system to strengthen the Portuguese imperial economy.
To consolidate Portuguese law, Pombal had established new standards
for legal interpretation through the 1769 Law of Good Reason and the
Statutes of the University of Coimbra, issued in 1772. The Law of Good
Reason defined the sources of Portuguese law as national legislation,
higher court decisions, and customs. Roman law was a subsidiary source,
enforced only when it was in accordance with “good reason.” The law

39. Brazilian legal history has so far largely ignored the relevance of slave property in this
process. See, for example Carmen Margarida Oliveira Alveal, “Identidades senhoriais e con-
flitos: convertendo terra em propriedade no mundo Atlantico portugués (séculos XVI-
XVII)” (PhD diss., Johns Hopkins University, 2001); Ruy Lima, Pequena Historia
Territorial do Brasil (Sdo Paulo: Secretaria de Estado de Cultura, 1990); Marcias Maria
Menendes Motta, Nas Fronteiras do Poder: Conflito e Direito a Terra no Brasil do
Século XIX (Niter6i: Editora da Universidade Federal Fluminense, 2008); and Varela, Das
Sesmarias a Propriedade Moderna.

40. Emilia Viotti da Costa, Da Senzala a Colénia (Sao Paulo: Ed. UNESP, 1998); and
Emilia Viotti da Costa, Da Monarquia a Republica, (Sao Paulo: Ed. UNESP, 2007).

41. In Portuguese, Instituto da Ordem dos Advogados Brasileiros. The IAB gathered
jurists to discuss professional regulations and promote legal debates on controversial issues
that reached the courts (Eduardo Spiller Pena, “Ser advogado no Brasil Império:
uniformizagdo e disciplina no discurso juridico de formagao,” Tuiuti: ciéncia e cultura 23
(2001): 55-68).

42. Armando Formiga, Periodismo Juridico no Brasil do Século XIX (Curitiba: Jurua,
2010); and Henrique Cesar Monteiro Barahona Ramos, “O periodismo juridico brasileiro
do século XIX,” Passagens 2 (2010): 54-97.
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defined this vague concept based on the principles of divine law, natural
law, and the law of nations. The Statutes of the University of Coimbra,
in turn, reformed legal education, directing it to the study of national
Portuguese law. They also established the appropriate procedures for iden-
tifying which Roman law norms were in accordance with “good reason.”*3

After independence in 1822, the monarchy renewed its efforts of system-
atization and consolidation as part of an agenda to build national unity. In
1859, the minister of justice hired Augusto Teixeira de Freitas to write a
draft civil code to unify, systematize, and legitimize the national regulation
of private relations, but the project was frozen after Freitas terminated his
contract in 1867.4 Despite the absence of a civil code, in judicial and
ministerial decisions, legal treatises, law reviews, and debates at the IAB
and the law schools, men informally and formally trained in law tried to
systematize and clarify what that heterogeneous body of legal sources
said about the status of slaves and slave property.*>

Legal doctrine played an important role as an instrument of identifica-
tion, selection, and dissemination of law. After independence, jurists
took on the task of determining which ius commune norms were compat-
ible with national law and what they considered to be natural law and the
principles of “civilized nations.” When the authors of legal treatises,
commentaries, and law review articles adapted the pre-existing legal frame-
work to liberal legal principles, they did more than produce academic legal
thinking. Nineteenth-century legal doctrine shaped what was considered to
be valid law, applied in administrative practice and courts. It was not only
informative, but also constitutive of Brazilian law.*°As some jurists were
active participants in political debates about slavery, historians have char-
acteristically portrayed late-nineteenth-century legal arguments and judicial
decisions as being largely dependent on political views.*” Although this
was probably true for many freedom suits, it does not mean that political
ideas completely determined all cases and debates. Whereas some of

43. Samuel Rodrigues Barbosa, “Complexidade e meios textuais de difusdo e selecdo do
direito civil brasileiro pré-codificacdo,” in Historia do direito em perspectiva: do antigo
regime a modernidade, ed. Ricardo Marcelo Fonseca and Airton Cerqueira Leite
Seelaender (Curitiba: Jurua, 2009), 362—-65. On the consequences of Pombal’s reforms,
see Antonio Manuel Hespanha, 4 Historia do Direito na Historia Social (Lisboa: Livros
Horizonte, 1878), 70—149.

44. Keila Grinberg, “Esclavage, Citoyenneté et Elaboration du Code Civil au Brésil
(1855-1917),” Cahiers Du Brésil Contemporain 53/54 (2003): 96.

45. On the multiple sources of law in nineteenth-century Brazil, see Barbosa,
“Complexidade.”

46. Barbosa, “Complexidade,” 364—65; and Hespanha, A Historia do Direito, 71-95.

47. Chalhoub, Visoes da Liberdade, 106. On the political character of freedom suits, see
also Azevedo, O Direito Dos Escravos.
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them condemned slavery for being contrary to the advancement of “civili-
zation,” other Brazilian jurists defended a rationalistic conception of law as
science, separate from politics.*® In 1863, for example, when Agostinho
Marques Perdigdo Malheiro, an influent jurist very close to Emperor
D. Pedro II, spoke to the members of the IAB in defense of gradual eman-
cipation, he also claimed that Brazil should have a code “similar to
the modern Codes of civilized nations, and in accordance with the
principles of science.”® A few years later, he claimed that the law should
be a “harmonic whole,” suggesting that it could be free from internal
contradictions.>?

Nineteenth-century transformations in the law of persons and property
law changed the legal bases of Brazilian slavery. In their efforts to translate
liberal theories of law to their political and social context, some Brazilian
jurists contributed to the legitimation of slavery. The predominant legal
thinking, which portrayed law as a scientific endeavor, framed how lawyers
presented their cases in freedom suits. Discussing slavery in technical legal
terms may have also contributed to its legitimation. Both the translation of
liberal theories and the supposedly technical-scientific legal determination
of people’s statuses inserted slavery into an imagined rational and har-
monic normative system that was independent from politics and social
hierarchies. However, on the other hand, technical arguments could also
play the strategic role of convincing judges that someone who had been
living as a slave was in fact legally free. As social historians have argued,
the aggregation of litigation aimed at achieving this goal contributed to the
delegitimation of slavery in Brazil.

The Meaning of Property: Co-owned Slaves

In her testament, Chagas had left “one quarter of the value of the slave
named Benta for the benefit of her own freedom.”>! One can speculate

48. As examples of rationalistic conceptions of law in Brazilian legal doctrine, see Freitas,
Consolidagdo das Leis Civis (1876), I-CCXXI; Ribas, Curso de Direito Civil Drasileiro,
1:1-36.

49. Revista do Instituto da Ordem dos Advogados Brasileiros, Anno 11, Tomo II, n. 3,
1863, 138. This version of legal thought was not restricted to nations of the civil law tradi-
tion, where codes were the main source of law. According to Morton Horwitz, since 1826,
American legal treatises promoted a conception of law as science, autonomous from politics
(Morton J. Horwitz. The Transformation of American Law, 1870—1960 (Oxford/New York:
Oxford University Press, 1992), 10.

50. In the original, “um todo harménico” (Revista do Instituto da Ordem dos Advogados
Brasileiros, Anno 1V, Tomo III, Janeiro a Outubro, 1865, 66).

51. Apelagdo Civel 84.ACI.0133, 64/L.
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as to whether Benta and Chagas had developed some degree of affection in
their relationship, or if Chagas decided to clear her conscience and obtain
religious redemption by being benevolent to her slave.>? Benta could also
have acted strategically in adapting to the circumstances of captivity and
showing zeal for her master’s well-being in order to increase her chances
of manumission.>3 The latter hypothesis suits Benta’s strategic behavior in
getting a lawyer to represent her in court a few years later. In any case,
nonetheless, whereas Chagas’ testament completely and unequivocally
manumitted a slave named Antonio, it did not grant Benta the same
treatment.

Benta’s lawyer, Cruz, framed the case based on the liberal idea, nonex-
istent under the ius commune, that an “object” could be divided into
multiple fractions of individualized ownership. For him, Chagas’s testa-
ment had created a situation of co-ownership (copropriedade). Although
the document did not make express reference to this concept or to the
equivalent notion of condominium (condominio), it had made Benta
co-owner of herself. However, because freedom was indivisible, the
co-proprietors could not simultaneously exercise the rights attached to
ownership, such as possession and enjoyment. Therefore, Benta should
possess and enjoy her freedom, and compensate Silva for his share of
ownership. Defending Silva’s interests, Medeiros framed the case differ-
ently, evoking the colonial notion of dominium of masters over their slaves.
He emphasized that Chagas’s dominium, her power over Benta, extended
beyond the master’s death. According to him, “the deceased’s will” was
not to free Benta. Otherwise, she would have made it clear, as she had
done regarding the slave Antonio. Instead, Benta had become a slave in
a privileged position, benefited with a quarter of her value.>*

Almost half a century after independence, parts of the Phillipine
Ordinances, a compilation of norms enacted by King Phillipe III of
Spain in 1603 during the Iberian Union (1580-1640), were still valid
law in Brazil.>> Book IV, title 96, §5° of the Ordinances referred to the

52. Gilberto Freyre indicates that these attempts at final redemption were common in
Brazil. Gilberto Freyre, Casa-grande & Senzala: Formacgdo da familia brasileira sob o
regime da economia patriarcal (Sao Paulo: Global, 2006), 525.

53. According to Eduardo Franga Paiva, this strategy sometimes proved to be successful.
Eduardo Franca Paiva, Escravos e libertos nas Minas Gerais do século XVIII: estratégias de
resisténcia através dos testamentos (Sdo Paulo: Annablume, 1995), 109.

54. Apelagdo Civel 84.ACI1.0133, 14/R and 20/L.

55. Between 1580 and 1640, the crowns of Spain and Portugal were united under three
Spanish kings. Soon after Brazilian independence, the monarchical government enacted a
law that established that the 1603 Ordinances would remain enforceable in Brazil (Lei de
20 de Outubro de 1823).
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existence of slaves in condominium. It stated that when heirs inherited
indivisible property, they should sell it or rent it and divide the earnings.>¢
Brazilian jurists developed different interpretations for that situation. If one
of the owners freed a part of the slave or the slave him- or herself bought
part of his or her freedom, Lourengo Trigo de Loureiro, professor at
Olinda/Recife Law School, argued that the slave was in a “state of imper-
fect freedom.”” Perdigdo Malheiro believed that if a co-owner freed a
slave in his or her share, the slave became free, because it was “absurd
for someone to be part free, and part slave.”>® The other co-owners, there-
fore, had to accept reparations equivalent to their quotas of slave prop-
erty.>® Against Malheiro, Freitas, who had been put in charge of writing
a draft civil code, defended a tougher regulation of the manumission of
slaves in condominium. To him, manumission was valid only when and
if the other co-owners also conferred it.%°

Recent national law also played a role in legally framing the situation of
co-owned slaves. The State Council, which assisted the emperor in enact-
ing decrees for the “good execution of laws,” had already acted on the
issue. Aligned with Freitas’ position, a March 18, 1854 State Council
resolution determined that if any heir disagreed, a co-owned slave could
not be manumitted.®' In turn, Antonio Joaquim Ribas, a professor at the
Sdo Paulo Law School, and Malheiro argued that the best solution was
to apply a September 20, 1823 provision, which obligated the heirs to
accept the appraised value of a slave to purchase his or her freedom.®?

Assuming that slaves freed by one co-owner were free, the question
remained regarding who should compensate the other co-owners.
Malheiro and Ribas did not have clear positions on the matter. The

56. Candido Mendes de Almeida, Cddigo Filipino: Ou Ordenagées e Leis do Reino de
Portugal Recopiladas por Mandado Del-Rei D. Philippe I (Rio de Janeiro: Tipografia do
Instituto Filomatico, 1870), 4:957-58.

57. Lourengo Trigo de Loureiro, Instituigées de Direito Civil Brasileiro (Recife:
Tipografia Universal, 1857), 1:5.

58. Malheiro, 4 Escraviddo no Brasil, 1:102.

59. Ibid., 1:77-78, 102-4, 123.

60. Freitas, Consolidac¢do das Leis Civis, 654-56.

61. Jos¢ Prospero Jeova da Silva Caroatd, Imperiais Resolu¢oes Tomadas Sobre
Consultas da Se¢do de Justica do Conselho de Estado (Rio de Janeiro: B. L. Garnier,
1884), 423-27.

62. Jos¢ Paulo de Figueira Nabuco Aratjo, Legislagdo Brasileira (Rio de Janeiro:
Tipografia Imperial e Constitucional de J. Villeneuve e Companhia, 1844), 131-32;
Ribas, Direito Administrativo Brasileiro, 370. The September 20, 1823 Provision was
enacted by the Mesa do Desembargo do Pago, an administrative tribunal that independent
Brazil had inherited from the colonial period, and that was eventually extinguished in
1828 (Law of September 22, 1828).
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provision they evoked did not provide answers. Civil law regulations indi-
cated that the co-owner who opted for the extinction of the condominium
was responsible for compensating the other co-owners.®3 The Phillipine
Ordinances (book IV, title 96, §5°) stated that the burden of the transaction
should fall upon the co-owner, not the slave.

In courts, lawyers and judges sought solutions for concrete cases. For
example, also in 1866, the general curator of orphans (Curador Geral dos
Orfios) filed a petition before the municipal judge of Itajuba, in the neigh-
boring province of Minas Gerais, arguing that Jodo do Carmo had illegally
sold a freedwoman named Francisca. After inheriting Francisca’s mother,
Jodo, his wife, Maria d’Oliveira, and his mother-in-law, Anna da Silva,
together owned Francisca and her siblings in condominium. In January
1866, however, Anna had decided to free Francisca in her share of property.
Citing Malheiro, the judge of Itajuba ruled that Francisca was free because it
was absurd for a person to be “part free, and part slave.” Nonetheless, the
judge ruled that Jodo had the right to sue Anna for the restitution of his
share in Francisca.®*

Benta’s case added further complexity to the issue. Whereas property
law translated the fiction of a divided body into shares of ownership in con-
dominium, the law of persons did not recognize individuals as one-quarter
free and three-quarters slave. Moreover, Benta could be legally portrayed
as the owner of part of herself. There was a disjuncture between the frame-
works that organized Brazilian slavery law; a tension that national jurists
had not anticipated. Although they sought a unified and harmonic legal
science that would allow logical deductions to be rationally deployed in
the solution of legal problems, it proved impossible to reduce the social
world in which they lived to treatises, legislation, and codes.

The Meaning of Freedom I: To Possess Oneself

What did it mean for Benta to receive part of her value? According to her
lawyer, Cruz, it meant that she was free, albeit with an obligation to
compensate Silva for the three quarters of property right that he owned
in her. Cruz asked the judge, first, to recognize Benta’s and her daughter’s
freedom and, second, to order an evaluation of Benta’s price and services.

63. Manuel Borges Carneiro, Direito Civil de Portugal (Lisboa: Tipografia de Antonio
José da Rocha, 1851), 1:295-96; Manuel Antonio Coelho da Rocha, Institui¢oes de
Direito Civil Portugués (Coimbra: Imprensa da Universidade, 1867), 2:370-71.

64. Apelagao civel sobre liberdade de escravos, 1867, fundo Relagdo do Rio de Janeiro,
série Apelagdo Civel, processo n. 136, microfilme RRJ mr 042, Arquivo Edgard Leuenroth,
Campinas, Brazil.
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As she had been free since Chagas’s death, the services she had performed
for Silva should count toward the compensation of his property share. For
Silva’s lawyer, Medeiros, Benta’s situation meant that she was a slave
with the right to pay for her freedom. He argued that although Benta
had a right to become free (direito a liberdade), she did not have a right
to be free (direito de liberdade).

Benta’s right to become free meant that her manumission was condi-
tioned on the payment of three quarters of her value. The practice of grant-
ing conditional manumission (alforria condicional) was common in
nineteenth-century Brazil.®¢ Similarly, although not regulated by colonial
legislation, the practice of coarta¢do—a kind of manumission conditioned
on the payment of previously agreed installments—had developed as a
widespread practice during the eighteenth century.®” In written law, the
1603 Phillipine Ordinances, which regulated manumission as a form of
donation, referred to the existence of conditional freedom.®® However,
the Ordinances left the question of status unanswered.

Similar problems existed across the Americas. For example, since the
sixteenth century, the custom of coartacion had generated conflicting inter-
pretations in Cuba. Coartacion consisted of the agreement between master
and slave on a price to be paid by the latter, in installments, to purchase his
or her freedom. After a slave had partially purchased him or herself, it was
unclear whether she or he was to be treated primarily as a freedperson, as a
slave under his or her master’s complete dominium, or as a slave partially
in control of his or her time and labor. Even after 1842, when Article 34 of
the Reglamento de Esclavos established that masters could not deny
coartacion to slaves who offered at least 50 pesos more toward their
price, discussions about the coartados’s status continued to exist.®
During the early decades of the United States, conditional manumissions
and self-purchases had produced a large population of “term slaves”; peo-
ple who had acquired the right to become fully free after a certain period of
time. This situation was common, for example, in the city of Baltimore.
Maryland state laws regulated “term slaves” and even protected them

65. This argument differentiating the right to become free from the right to be free was not
commonly used in status determination lawsuits. We did not find anything similar to this in
other court records.

66. Robert Slenes, “The Demography and Economics of Brazilian Slavery: 1850—1888”
(PhD diss., Stanford University, 1975), 506-30.

67. Eduardo Franga Paiva, “Coartag¢des ¢ alforrias nas Minas Gerais do século XVIII: as
possibilidades de libertagdo escrava no principal centro colonial,” Revista de Historia 133
(1995): 49-57.

68. Almeida, Codigo Filipino, 863—67.

69. De la Fuente, “Slaves and the Creation of Legal Rights in Cuba,” 682—88.
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from being sold out of state. Nonetheless, local judges could grant masters
the power to rescind the manumission of “term slaves” who misbehaved.”®

Social historians have provided different analyses of conditional manu-
mission in Brazil. In his study of a nineteenth-century Sao Paulo plantation,
Warren Dean found that only a few manumissions were unconditional,
immediate, and free of charge, thus concluding that despite “frequently
assumed to be evidence of a liberal tendency in Brazilian slavery,” they
were in fact “a very clear expression of paternalistic control.””! Katia
Mattoso has focused on how conditionally manumitted slaves acquired
certain benefits, such as the exemption from corporal punishments and
the ability to own property, therefore constituting an “aristocracy” within
slave communities. She argued that because of their bonds of familiarity
with masters, their fear of how society would treat them as freedmen
and women, and because they ‘“knew that immediate freedom was not in
the cards,” this “slave elite” tended to “accept their hybrid status, half-slave
and half-free.””? Finally, Sidney Chalhoub has shown that conditional
manumission blurred the distinction between slavery and freedom, render-
ing insecure the condition of free and freedpeople of African descent,
and thus contributing to the “structural precariousness of freedom” in
nineteenth-century Brazil.”3

Alongside conditionally manumitted slaves and slaves in condominium,
other categories of persons pervaded Brazilian slave society. Between 1830
and 1856, the Mixed Commission Court formed by the British in Rio de
Janeiro, as well as decisions by Brazilian authorities, liberated more than
8,000 African victims of the illegal trans-Atlantic slave trade. As the con-
ditionally manumitted people, these “liberated Africans” were not legally
slaves. However, they also faced restrictions in the recognition of and
ability to exercise rights. For example, they were bound to 14 years of

70. Christopher Phillips, Freedom’s Port: The Afirican American Community of
Baltimore, 1790—1860 (Urbana and Chicago: University of Illinois Press, 1997), 30-56.
Mariana Dantas found that the number of conditional manumissions in Baltimore varied
according to the slave’s age. This practice was used more with younger slaves, who had
more time left to be in shape to work. Ninety-six percent of the manumissions of slaves
between the ages of 8 and 14 were conditional. Mariana L. R. Dantas, Black Townsmen:
Urban Slavery and Freedom in the Eighteenth-Century Americas (New York: Palgrave
MacMillan, 2008), 108.

71. Warren Dean. Rio Claro: A Brazilian Plantation System, 1820-1920 (Stanford:
Stanford University Press, 1976), 72.

72. Katia M. de Queirdés Mattoso. To Be a Slave in Brazil, 1550—1888 (New Brunswick:
Rutgers University Press, 1986), 186.

73. Sidney Chalhoub, “The Precariousness of Freedom in a Slave Society (Brazil in the
Nineteenth Century),” International Review of Social History 56 (2011): 405-39.
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services for the state or individuals who acquired them.”* After 1871, chil-
dren born to slave mothers (ingénuos) and, after 1885, sexagenarian slaves,
joined this large group of people living in between slavery and freedom.”s

Despite this social complexity, Brazilian and Portuguese jurists argued in
their treatises that, according to the theory of status, legal persons were either
free or slaves. They mentioned all other “categories of persons” only in a
marginal way, when they mentioned them at all. This self-imposed “blind-
ness” in legal academia contributed to the invisibility of people such as
Benta and Benedicta. The jurists’ intellectual work was constitutive of
valid law in Brazil. Therefore, when they chose to reduce society into the
free—slave binary, they left everyone in between in a legal gap, which
could be easily used as an excuse for illegal enslavement, thus contributing
to what Chalhoub has called the “structural precariousness of freedom.”

Nonetheless, people in these intermediate situations lived in a juridical
framework constructed by the daily practice of slavery law in courts and
ministerial decisions. The initiatives of slaves like Benta provided visibility
to ambiguous statuses. Silva held her and her daughter as slaves despite
their dubious legal condition, thus making them victims of the “structural
precariousness of freedom.” But Benta did not accept her hybrid status. Far
from seeing herself as a privileged slave, she took the dangerous path of
bringing their alleged master to court in order to break free from the
three-quarters-slave, one-quarter-free status that had left her, and her
daughter, subjected to his will. Throughout the second half of the nine-
teenth century, while courts assessed cases such as Benta’s, state ministers
decided on various situations concerning conditionally manumitted
persons. In their decisions, they considered that those persons were not
slaves, because they had acquired freedom and only needed to fulfill the
stipulated conditions.”®

74. Beatriz Gallotti Mamigonian. “To Be a Liberated African in Brazil: Labour and
Citizenship in the Nineteenth Century” (PhD diss., University of Waterloo, 2002); Beatriz
Gallotti Mamigonian, Afiicanos Livres: A Abolicio do Trafico de Escravos no Brasil
(Sao Paulo: Companhia das Letras, 2017).

75. The 1871 “Free Womb Law,” discussed in the conclusion, freed all children hence-
forth born to slave mothers. The 1885 “Sexagenarians Law,” freed all slaves who were
60 years of age or older. However, they were bound to work for their former master for 3
years, in order to pay for the manumission.

76. See, for example Império do Brasil, Cole¢do das Decisoes do Governo do Império do
Brasil (Rio de Janeiro: Tipografia Nacional, 1857), 20:276; Brasil, Cole¢cdo das Decisées do
Governo do Império do Brasil (Rio de Janeiro: Tipografia Nacional, 1863), 26:192, 370;
Tribunal de Justica do Rio de Janeiro, Legislagdo, Escraviddo, Século XIX, 76, 152; O
Direito: Revista Mensal de Legislagdo, Doutrina e Jurisprudéncia 8 (1875): 186. See
also the judge’s decision concerning the earnings of Caetana—a conditionally manumitted
woman—in the lawsuit filed by Bento, in 1867. Apelacdo civel sobre liberdade de escravos,
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Law in action prompted occasional acknowledgments of ambiguous
statuses on the books. Trigo de Loureiro, for example, argued that there
were two categories of freedpeople: the perfect and the imperfect.
Imperfect freedpeople were those who did not yet have the “full enjoyment
of natural liberty” because they had to work for their former masters for a
period stipulated in the act of manumission.”” Malheiro argued that, whereas
in ancient Rome, the statu-liber (conditionally manumitted) was considered
to be and treated as a slave, in Brazil he or she immediately acquired freedom.
Nonetheless, the condition suspended or postponed the full exercise and
entire enjoyment of that freedom. Malheiro interpreted this “evolution” as
a consequence of “modern customs,” the nineteenth-century “spirit,” and
the 1769 Law of Good Reason. Hence, the conditionally manumitted slave
was neither slave nor free, but a kind of “intermediate” person. Malheiro
often discussed their legal status as if they were freedpeople, enjoying the
same rights, despite being subjected to the fulfillment of a condition.
According to him, the compulsory services that these persons were bound
to execute were compatible with their freedom: a conclusion aligned with
the state ministers’ decisions. Furthermore, other legal persons, such as ser-
vants and orphans, were likewise subjected to compulsory work.”®
Advancing a more conservative and restrictive interpretation of Roman
law, Freitas argued that conditionally manumitted persons were in a legal
state “in between slavery and freedom.” According to him, the statu-liberi
were “destined to be free after a certain period of time, or after the fulfillment
of a condition.” They had the right to freedom. However, they would be
effectively free only after the implementation of the condition.”®

Finally, conditional manumission made the difference between owner-
ship and possession central to the meaning of freedom. According to prop-
erty law, one’s ownership rights over a slave could coexist with another’s
possession of that slave. For example, when a master rented his or her slave
to someone, the master kept ownership while the renter acquired posses-
sion. In cases of conditional manumission, the question was whether
possession remained with the owner until the condition was met or whether
it was immediately transferred to the slave. Being in possession of oneself

1867, fundo Relagdo do Rio de Janeiro, série Apelagdo Civel, processo n. 137, microfilme
RRJ mr 042, Arquivo Edgard Leuenroth, Campinas, Brazil.

77. Loureiro, Institui¢ées de Direito Civil Brasileiro (Recife: Tipografia Universal, 1862),
1:34.

78. Malheiro, A Escraviddo no Brasil, 1:41, 72-73, 91, 106, 109-14, 118-21. On coer-
cive labor other than slave labor in nineteenth-century Brazil, see Joseli Mendonga,
“Sobre cadeias e coercdo: experiéncias de trabalho no centro-sul do Brasil no século
XIX,” Revista brasileira de historia, 32 (2012): 45.

79. Freitas, Consolidac¢do das Leis Civis, 36, 653.
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meant being free. Doctrine and legislation often referred to freedmen and
women as being “in possession of freedom.”80

Judicial discussions concerning possession of freedom were common in
status determination lawsuits since at least the second half of the eighteenth
century. According to legal doctrine, every “thing” could be possessed.
“Things” could be material or immaterial. Rights were “immaterial things”
and could, therefore, be acquired by exercising possession. Thus, a person
could possess a right of freedom. To be in possession of freedom itself
meant performing acts of freedom. In other words, if someone lived as a
free person, if someone exercised the acts of a free person, he or she
was in possession of his or her freedom and could consequently acquire
ownership over him or herself.3!

Because the legal recognition of freedom could depend on the actual
exercise of the acts of a free person, conditionally manumitted slaves
were potential victims of re-enslavement. During their conditional
period, they tended to exercise tasks associated with and be treated as
slaves. According to Cruz, in Atibaia, Silva treated Benta and her daugh-
ter as slaves. Benta did not earn wages, was frequently punished, and
did not exercise her own will. Benedicta had been baptized as a slave
herself.32 Therefore, the local community probably identified them as
slaves. Because of the role that possession and social recognition played
in determining legal status, judges could rule that a conditionally man-
umitted person was a slave, rather than a statu liberi. This happened,
for example, to Felisminda from Rio de Janeiro in 1836. Despite produc-
ing a deed that proved her conditional manumission, Felisminda lost the
lawsuit she had brought against her alleged master after witnesses,

80. See also the 1830 Brazilian Criminal Code, article 179 (Codigo Criminal do Imperio
do Brazil, 1830); and Keila Grinberg and Beatriz Mamigonian, “Le crime de réduction a
I’esclavage d’une personne libre (Brésil, XXIe si¢cle),” Brésil(s) 11 (2017): 11.

81. Mariana Armond Dias Paes, “Sujeitos da historia, sujeitos de direitos: personalidade
juridica no Brasil escravista (1860—1888)” (MA thesis, University of Sdo Paulo, 2014),” 140—
69; and Fernanda Pinheiro, “Em defesa da liberdade: libertos e livres de cor nos tribunais do
Antigo Regime Portugués” (PhD diss., State University of Campinas, 2013)” 21-88. On the argu-
ment of possession of freedom in Louisiana, see Rebecca Scott, “Paper Thin: Freedom and
Re-enslavement in the Diaspora of the Haitian Revolution,” Law and History Review 29
(2011): 1061; and Rebecca Scott, “Social Facts, Legal Fictions, and the Attribution of Slave
Status: The Puzzle of Prescription,” Law and History Review 35 (2017): 9-30. Historians
have not analyzed the acquisition of slaves through the exercise of possession in Brazil.
Nonetheless, general possession theory was compatible with this situation. A quick review of
the lawsuits available at the National Archives in Rio de Janeiro shows that there were some law-
suits filed by one alleged master against another discussing the ownership of a slave on the
grounds of possession.

82. Apelagdo Civel 84.ACL0133, 6/L.
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including a plantation overseer, testified to the social recognition of her
life as a slave.®3

The Meaning of Freedom II: Born to a Free Womb

Benedicta was born at Villa de Santo Antonio da Cachoeira in July 1864,
while Silva held her mother in slavery. A few weeks later, Silva took the
newborn to the local church, where Benedicta was baptized as his slave.
In a common strategic move, Silva used this religious ceremony to produce
a documentary basis for his claim to property over the child.?* Nevertheless,
Benedicta’s status was linked to her mother’s status and, 2 years later, when
they became plaintiffs in a freedom suit against Silva, her baptism certificate
seemed irrelevant. If Benta was free when Benedicta was born, her daughter
was also free. Both Medeiros and Cruz were aware of the old Roman dictum
partus sequitur ventrem (the birth follows the womb).

The status of children born to conditionally manumitted slaves, or statu-
liberi, was the object of controversial debates in Brazil and other parts of
the continent. In eighteenth-century Cuba, a governor’s decree had
supported the principle that the status of children followed the mother’s
status, hence extending coartacion to the children of coartadas.
However, in 1789, the Consejo de Indias—the highest administrative coun-
cil of the Spanish empire—ratified a royal cédula establishing that
coartacion was a personal benefit not transmissible from mother to
child. Cases brought to court by slaves claiming freedom based on their
mothers’ coartada status did not prosper.®> In the United States, an 1809
Maryland law had established that children born to “term slaves” would
be slaves for life, unless specified otherwise in the manumission document.
Often, masters added a clause to the document requiring that these children
serve a term of slavery until their early 20s.8¢ In Brazil, neither the

83. Manutengdo e libelo de liberdade, 1836, Série: Apelagdao Civel, Fundo/Colegio:
Relagdo do Rio de Janeiro, Microfilme: AN 037-2006, Arquivo Nacional, Rio de Janeiro,
Brazil. Reference code 84.0.ACI.14.

84. Apelacdo Civel 84.ACIL.0133, 6/R. The practice of baptizing children as slaves—
despite their controversial legal status—was common in Brazil. In the lawsuit filed by
Angelica and her children against Jodo Antonio de Mello in 1865, the plaintiffs claimed
that they were baptized as slaves by the defendant, despite being descendants of
Escolastica, a freedwoman. However, the plaintiffs were not able to prove that the baptism
certificates were false and were therefore declared slaves by the courts. Apelagdo civel sobre
liberdade de escravos, 1865, fundo Relagdo do Rio de Janeiro, série Apelagdo Civel, proc-
esso n. 123, microfilme RRJ mr 039, Arquivo Edgard Leuenroth, Campinas, Brazil.

85. De la Fuente, “Slaves and the creation of legal rights in Cuba,” 679.

86. Phillips, Freedom’s Port, 45.
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Portuguese colonial administration nor the independent monarchy passed
legislation regulating this issue. Therefore, lacking a clear response from
the written sources of law, lawyers had to use their interpretative skills
to find an answer.

In October 1857, this controversy had been at the center of an avid
debate at the IAB. During the decade that preceded this meeting, the judi-
ciary gave ambiguous answers to the problem. Even the Supreme Court of
Justice (Supremo Tribunal de Justi¢a), the empire’s highest court, had pub-
lished contradictory decisions within less than 10 years. Sensitive to the
heterogeneity in judicial interpretations, Judge Caetano Soares proposed
that the IAB members discuss whether a child born to a slave manumitted
under the condition of performing services for a certain period was free.?”
The IAB debate provides a useful example of how disputes over ambigu-
ous situations of children, such as Benedicta, were legally framed during
the second half of the nineteenth century.

On the one hand, defending a “modern and civilized” interpretation
based on the 1769 Law of Good Reason, Soares and Malheiro argued
that children born to conditionally free mothers were completely free.®3
Nine years after the debate at the IAB, Malheiro reinforced his position
in his treatise on slavery law, A Escraviddo no Brasil (Slavery in
Brazil). According to him, as the condition did not in itself affect the moth-
er’s freedom, her children were also free.®® On the other side, however,
stood the IAB’s president, Freitas, one of the most influential jurists of
his time. Following a supposedly literal interpretation of Roman law, he
argued that because the statu liber was still a slave, her children should
be considered slaves.”® Finally, lawyer Salles Rosa proposed a compromise
solution. He argued that, when the condition was fulfilled, the child would
follow the mother’s status, also acquiring freedom.”!

The TIAB decided, almost unanimously, that because the obligation to
perform services was a condition that termporarily suspended the effects
of manumission, rather than a burden to the acquisition of freedom,
children in this situation were in fact free.9? Allegedly, the debate was
so contentious that Freitas decided to leave the IAB afterwards.”3 The

87. Eduardo Spiller Pena, Pajens da Casa Imperial: Jurisconsultos, Escraviddo e a Lei de
1871 (Campinas: Unicamp, 2001), 85-88.

88. Ibid., 92-93.

89. Malheiro, A Escraviddo no Brasil, §125.

90. Pena, Pajens da Casa Imperial, 95.

91. Ibid., 92.

92. Revista do Instituto da Ordem dos Advogados Brasileiros, Anno I, Tomo I, n. 1, 1862, 31.

93. Grinberg, O Fiador dos Brasileiros, 215.
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IAB controversy eventually influenced legal doctrine and practice. In his
1865 compilation of civil laws (Consolidagdo das Leis Civis), commis-
sioned by the imperial government, Freitas slightly changed his argument,
subscribing to Rosa’s position. He wrote that in cases in which a condition-
ally manumitted mother gave birth to a child before the fulfillment of the
condition, the best applicable law would be article 196 of the Louisiana
Civil Code of 1825. According to this article, the child would be free
when the mother fulfilled the condition.’* In the 1869 case of Isabel,
Ana, and Hilaria against the financial institution Gavido Ribeiro &
Gavido, the municipal judge of Guaratingueta, also in the province of
Sdo Paulo, cited the IAB debate to support his decision to free Hilaria.
She had been born between her mother’s conditional manumission and
the fulfilment of the condition.”>

In Atibaia, Cruz’s petition followed the logical conclusion derived from
his understanding of Benta’s status. If Benta was free, in spite of the obli-
gation to compensate Silva for his three quarters of property, Benedicta
should also be free. “No slave can be born to a free womb,” wrote the law-
yer.”¢ In turn, Medeiros argued that as Benta had not become free, her
daughter was also a slave. He left unanswered the question of what
would happen to Benedicta when her mother purchased the remaining
three quarters to become free. Despite Rosa’s compromise solution and
Freitas’ revised position, it is reasonable to suppose that if Benedicta
was born a slave, with an unchanged baptismal register to prove it, her
status would remain the same even after Benta’s acquisition of freedom,
unless explicit proceedings for her manumission took place. Following
Medeiros’ rationale, Benedicta would be Silva’s property unless he person-
ally agreed to manumit her.

Before Atibaia’s municipal judge, the dispute over Benta’s and
Benedicta’s statuses was initially framed with technical arguments
grounded in institutions of civil law. In short, lawyers deployed the differ-
ence between ownership and possession, the idea of multiple ownership,
and the concept of conditional manumission to draw different lines
between slavery and freedom. Both Cruz and Medeiros defended their
clients’ interests without reference to philosophical principles, political
ideas, or natural law. Their sources were the Phillipine Ordinances, the
Law of Good Reason, Roman law, and doctrinal studies that interpreted

94. Freitas, Consolidag¢do das leis civis (1876), 36, 653; and Thomas Gibbes Morgan,
Civil Code of the State of Louisiana (New Orleans: Bloomfield & Steel, 1859), 33.

95. Apelagdo civel sobre liberdade de escravos, 1861, fundo Relagdo do Rio de Janeiro,
série Apelagao Civel, processo n. 165, microfilme RRJ mr 051, Arquivo Edgard Leuenroth,
Campinas, Brazil.

96. “De ventre livre ndo pode nascer escravo” (Apelagdo Civel 84.ACI.0133, 20/R).

https://doi.org/10.1017/50738248018000196 Published online by Cambridge University Press


https://doi.org/10.1017/S0738248018000196

498 Law and History Review, August 2018

this heterogeneous body of legal sources. Their method was the deduction
of case solutions from general legal rules, which was compatible with the
nineteenth-century ideal of the development of an abstract legal science
autonomous from society and politics.

Nonetheless, in Cruz’s and Medeiros’s final briefs to the municipal
judge, and later at Rio de Janeiro’s Court of Appeals, where different
lawyers represented both parties, another layer of arguments entered the
case. Technical discussions about the application of civil law rules were
complemented by broader debates about values and institutions. This sec-
ond argumentative layer translated the politics of slavery into philosophical
ideas about law, property, and freedom, institutional arguments based on
separation of powers, and the 1824 Constitution.

Courts, Politics, and Society

Article 179, section 22 of the 1824 Constitution guaranteed the right to
property “in all its plenitude.”®” The same article established that the invi-
olability of the rights of Brazilian citizens was based on their liberty and
individual security. Because slaves were subjected to the powers attached
to the right of ownership and were not Brazilian citizens—despite being
legal persons—it was strategically challenging for lawyers to defend
slaves’ rights by invoking the Constitution. The document was cited in
only 4% of the freedom suits at Rio de Janeiro’s Court of Appeals between
1850 and 1870.°® Nonetheless, there were attempts to question the
Constitution’s absolute protection of property based on the clause that
allowed expropriations for the “public good.” Judge Soares, for example,
argued that the safest path to gradual abolition—which, for him, was a mat-
ter of “public utility”—was to expropriate slave owners, paying them a just
price that was impartially arbitrated.”® However, the clause’s enforcement
was conditioned on the existence of legislation regulating the specific cases
in which expropriation was possible, and such a law did not exist with
regard to slave property.!00

97. The original text said “£ garantido o Direito de Propriedade em toda sua plenitude.”

98. This frequency was not much different in previous and subsequent years. See
Grinberg, O Fiador dos Brasileiros, 205.

99. Revista do Instituto da Ordem dos Advogados Brasileiros, Anno 1, Tomo I, n. 4, 1862,
211.

100. Article 179, XXII established that if public good (“bem publico”) required a citizen’s
property, he should be previously compensated for its value. However, the law had to mark
the cases (“A Lei marcara os casos”) in which an exception was possible; Chalhoub, Visées
da Liberdade, 106-7.
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In his final arguments before the municipal judge, Cruz invoked the
Constitution in a different way. The constitutional text was not useful in
determining Benta’s status and, even if she were a freedwoman (/iberta),
it did not grant her more than freedom from a master’s sovereign will.
Although freedmen (/ibertos) born in Brazil had the right to participate
in local elections, women were generally excluded from constitutional pro-
tection. They were legally incapable of exercising certain civil rights, and
categorically denied political participation.'®! Nonetheless, ignoring this
general exclusion, Cruz argued that certain constitutional rights denied to
slaves accompanied Benta’s freedom.!%? It remains unclear what kinds
of rights the lawyer had in mind. Article 179, I of the 1824 Constitution
established that nobody could be obliged to do or not do something unless
by virtue of legal command. With freedom, Benta and Benedicta would
certainly leave Silva’s dominium. Yet, despite what their lawyer suggested,
they would remain substantially disenfranchised. Even as freedwomen,
neither the Constitution nor social hierarchies would be on their side.

Although the 1824 Constitution did not support Benta’s case, earlier
colonial legislation did. Book 4, title 11, paragraph 4 of the Phillipine
Ordinances indicated that “in favor of liberty, many things are declared
against the general rules of law.”!'93 Nineteenth-century jurists who
wrote law review articles and legal treatises made widespread use of this
passage to argue that, in ambiguous cases, the law favored freedom over
slavery.'%4 In his treatise, A Escraviddo no Brasil, for example, Malheiro

101. Legal doctrine considered married women “incapable,” because they were subject to
the “marital power.” However, the “marital power” was not the sole restriction on women’s
legal status. Before getting married, they were subjected to the “patria potestas” (father’s
power). After their husbands died, they were in a “state of widowhood.” On women’s
legal status during the nineteenth century, see Isabela Guimardes Rabelo do Amaral,
“Resisténcia feminina no Brasil oitocentista: as ac¢des de divorcio e nulidade de
matrimonio no Bispado de Mariana” (MA diss., Federal University of Minas Gerais,
2012), 93—117. Married women’s civil capacity was discussed in status determination law-
suits when they freed household slaves. See, for example, Apelacgdo civel sobre liberdade de
escravos, 1863, fundo Relagao do Rio de Janeiro, série Apelagdo Civel, processo n. 105,
microfilme RRJ mr 034, Arquivo Edgard Leuenroth, Campinas, Brazil and Apelagdo
civel sobre liberdade de escravos, 1867, fundo Relagdo do Rio de Janeiro, série Apelagdo
Civel, processo n. 135, microfilme RRJ mr 042, Arquivo Edgard Leuenroth, Campinas,
Brazil.

102. Apelagéo Civel 84.ACL.0133, 19/L.

103. “a favor da liberdade muitas coisas sdo outhorgadas contra as regras geraes de
Direito” (Apelagio Civel 84.ACL.0133, 18); See Almeida, Codigo filipino, 4:790-91.

104. This passage was extensively used in status determination lawsuits. Grinberg found
22 explicit references to this passage in a sample of 110 re-enslavement lawsuits filed before
the Court of Appeals of Rio de Janeiro, between 1808 and 1888 (Keila Grinberg,
“Re-enslavenment, Rights and Justice in Nineteenth Century Brazil,” Translating the
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argued that this principle had its origins in Roman law, and stood as an
interpretative rule in Brazil.'9> According to Cruz, the 1769 Law of
Good Reason also supported Benta’s freedom. The situation of part
slave and part free person was unsustainable and, similarly to the
Ordinances, “good reason” favored freedom over slavery. Like Malheiro,
Cruz interpreted the vague concept of “good reason” in light of the late-
nineteenth-century context of increasing abolitionist ideas. The lawyer
argued that “any atom of freedom acquired by a slave irradiates itself all
over him.”1% In his interpretation of the law, freedom was not only
indivisible, but also a powerful force that always trumped slavery when
the situation was unclear.

The Constitution was, in fact, an obstacle to Benta’s cause. Article 179’s
protection of property rights was almost absolute, and the exception of
expropriation did not apply to slaves. One way to surpass this obstacle
was to argue that human property was a special type of property, contrary
to natural law but tolerated by positive law. This was the rationale attrib-
uted by many interpreters to the words of Lord Mansfield in the famous
1772 Somerset v. Stewart decision in England and to those of Justice
Lemuel Shaw of the Supreme Court of Massachusetts in the 1836 case
Commonwealth v. Aves.'97 In Brazil, Malheiro used this argument in
1863, and again in his treatise a few years later, citing Lord
Mansfield.!%% Yet, in Atibaia, Cruz did not invoke natural law, nor did
he contest the legality of human property. He did not have Mansfield’s
and Shaw’s advantage of arguing on what could be constructed as free
soil territory.!® Working within a constitutional framework and a slave

Americas 1 [2013]: 148). Nonetheless, the passage did not originally refer to African slav-
ery. It addressed Arabian slavery (mouros) in the Iberian peninsula, especially during the
fifteenth century.

105. Malheiro, 4 Escraviddo no Brasil, 1:63—65. This principle was also mentioned in
Carneiro, Direito Civil de Portugal, 1:96; Freitas, Consolidagdo das Leis Civis, 70; and
Ribas, Direito Administrativo Brasileiro, 374-75.

106. “Um dtomo qualquer de liberdade adquirido pelo escravo irradia-se por ele todo
com a mesma for¢a vivificante do espirito de que é ela faculdade componente, por tal
modo que desaparece o torpor, a inércia anterior da condi¢do material destruida pelo apar-
ecimento daquele atomo” (Apelagdo Civel 84.ACI.0133, 19/L).

107. Somerset v. Stewart, Lofft 1, 98 ER 499 (1772); and Commonwealth v. Aves, 35
Mass. 193 (1836).

108. Revista do Instituto dos Advogados Brasileiros, Anno II, Tomo II, n. 3, 1863, 145;
and Malheiro, 4 Escraviddo no Brasil, 1:432, fn. 558.

109. “Considerable evidence suggests that local, popular traditions, dating back at least as
far as the sixteenth century, freedpeople in bondage when they crossed particular state bor-
ders. We call this custom, sometimes articulated in court decisions or positive legislation by
various legislative bodies, the ‘free soil principle” (Sue Peabody and Keila Grinberg, “Free
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society that privileged property “in all its plenitude,” he sought a solution
that assured Benta’s freedom without violating Silva’s property rights.
Cruz reasoned that the collision between property and liberty was merely
apparent in the case. If Benta were granted freedom with an obligation
to compensate Silva for his property both rights would be guaranteed.
This was possible because, whereas freedom was something indivisible,
“compensated property [was] always property.”!10

The indivisibility of freedom did not necessarily favor Benta’s claim.
Silva’s lawyer argued that if freedom was indivisible then it had to be
unequivocally granted, as in the case of Chagas’s other slave, Antonio.
Unlike Antonio, who had been freed, Benta was granted the right to
purchase her freedom by paying three quarters of her value. She remained
a slave, albeit in a “modified position.” Perhaps because he recognized
Cruz’s strong rationale about the pecuniary character of property and the
apparent collision of rights, Medeiros did not cite the constitutional right
to property. Nonetheless, he applied the distinction between property own-
ership and exclusive use in his client’s favor. This distinction was implicit
in Medeiros’s request that the judge put an end to the “abnormal and anar-
chical state”—the slaves’ placement in deposit—that had left his client
unable to use his own property. The ability to directly or indirectly exploit
a slave’s labor was central to the idea of slave property. Precluded from
“using” Benta and Benedicta, Silva had had his property rights allegedly
violated.

The 1824 Constitution divided power into four branches. The legislative
power was in charge of making, interpreting, suspending, and revoking
laws; the executive power enacted decrees for the proper execution of
those laws; and the judicial power was authorized to apply the law.!!!
The moderating power, held by the monarch, who was also executive
chief, was empowered to directly intervene in the other branches in
order to maintain “harmony” among them.'!? In Benta’s freedom suit, law-
yers assessed the Parliament’s, the monarch’s, and the courts’ institutional
roles in the conflictive politics of slavery.

In his brief, Cruz used vague expressions, such as “good reason” and “in
favor of liberty,” which allowed substantial judicial discretion in their
application to concrete cases. Although the Ordinances and the Law of

Soil: The Generation and Circulation of an Atlantic Legal Principle,” Slavery & Abolition 32
(2011): 331-39, at 331).

110. “propriedade compensada é sempre propriedade” (Apelagdo Civel 84.ACI.0133,
19/R).

111. Articles 10, 15, VIIL, 102, XXI, and 152 of the 1824 Constitution.

112. Article 101 of the 1824 Constitution.
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Good Reason provided textual basis for his arguments, for Medeiros and
Antonio Barbosa da Cunha—the lawyer who represented Silva at the
appeals level—if the judges deferred to the interpretations proposed by
Cruz they would betray their institutional role. Medeiros and Cunha did
not explicitly invoke the constitutional separation of powers, but they
argued that the judges were in charge of a “rigorous application of
the law,” thus advancing a particular conception of the judiciary’s role
in the monarchical government.'!> In the eighteenth century, some
European jurists criticized the ius commune regulations because they
were insufficiently “clear,” “secure,” “rational,” and “unambiguous.”!!*
In this context, the Portuguese colonial state adopted measures to restrict
judicial discretion. The 1769 Law of Good Reason itself, despite introduc-
ing a vague concept, was part of a first attempt to unify national law
and constrain judicial interpretation. Debates over this matter flourished
during the nineteenth century. European and Brazilian law schools staged
intellectual contests among the advocates of natural law, and of principles
such as justice and equity, and those who thought that judges should apply
positive law through a series of logical operations that left almost no room
for discretion. The latter were proponents of codification, modeled after
the 1804 French Civil Code.!'> In mid-nineteenth century Brazil, the
controversy reached the highest levels of the recently created national
government. Congress, the minister of justice, and the State Council
discussed this issue.!!® Freitas’ 1850s project was supposed to produce a
civil code: a national law intended to close legal gaps and interpretative
openings.

113. “faga-se rigorosa aplicacdo da lei” (Apelagao Civel 84.ACI.0133, 48/R). The con-
stitutional principle of separation of powers also grounded other arguments made by lawyers
in status determination lawsuits. It was present, for example, in the enslavement suit filed by
Mariano José Pires against Januaria, Francisca, Thereza, Lucia Maria do Patrocinio, Maria
d’Assumpgdo, and Anna, in 1867, before the municipal judge of Patrocinio, in the province
of Minas Gerais. At the appeals level, their lawyer argued that the executive and the legis-
lative powers were the ones in charge of solving the problem of emancipation. The judiciary
power should not interfere in this issue and should simply apply the law, even if it was too
harsh. To conclude, he added the Latin aphorism: “dura lex, sed lex.” Apelagdo civel sobre
liberdade de escravos, 1867, fundo Relag@o do Rio de Janeiro, série Apelagdo Civel, proc-
esso 1. 135, microfilme RRJ mr 042, Arquivo Edgard Leuenroth. On the use of the argument
of the separation of powers to defend the slave trade to Brazil, see Parron, 4 Politica da
Ecravidao no Império do Brasil.

114. Raftaele Ajello, Arcana Juris—Diritto e Politica nel Settecento Italiano (Napoli:
Jovene, 1976); Jean-Louis Halperin, L’Impossible Code Civil (Paris: PUF, 1992); and
Italo Birocchi, Alla Ricerca Dell’Ordine (Torino: Giappichelli, 2002).

115. Grinberg, O Fiador dos Brasileiros, 237-39.

116. Ibid., 249.
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Although the civil code was not yet completed in 1866, the space for
interpretative discretion in Brazilian courts was narrowing.!!” Lawyers and
judges worked within a more restrictive universe of legal sources and herme-
neutic possibilities.!'® According to publicist José Antonio Pimenta Bueno,
judges should decide “using as a norm nothing but the statute [/ef], and just
the statute, or the law [direito].” Whether drawing on “/ei,” meaning statutes
and decrees, or “direito,” meaning the legal order, the judges’ task should be
technical, not political, and the judiciary’s function was to maintain public
order.!!® Yet slavery was an extremely controversial political topic, and its
legitimacy was being contested in political forums. According to Silva’s
lawyer, Medeiros, the judiciary must not follow “the imprudent cry for
emancipation” that was being considered in political branches.!?? In fact,
in 1866, simultaneous with Benta’s case, Bueno and others would submit
projects of gradual emancipation for the State Council’s evaluation.'?! For
Medeiros, the judiciary’s institutional role was to guarantee “public order”
by ignoring these projects and respecting the fact that slavery, although per-
haps otherwise illegitimate, was still legal in Brazil.

At Rio de Janeiro’s Court of Appeals, where the case was finally
decided, Silva’s new lawyer Antonio da Cunha also emphasized the judi-
ciary’s role in protecting the legal order, and therefore slavery, despite its
increasing illegitimacy. For him, judges should remain neutral regarding
the ongoing “wave of humanitarian ideas” that attacked the institution of
slavery. In a clever rhetorical move, Cunha claimed to be the “most sincere
abolitionist” himself, but argued that while slavery was still a “legal fact” it
ought to be respected by the courts.!??

Medeiros and Cunha used a formalistic approach to law, which restricted
judicial discretion, in order to defend their client’s property. In their view,

117. The first Brazilian Civil Code was approved in 1916, after the fall of the monarchy in
1889.

118. Grinberg, O Fiador dos Brasileiros, 251.

119. José Antonio Pimenta Bueno, Direito Puiblico Brasileiro e Andlise da Constitui¢do
do Império (Rio de Janeiro: Tipografia Imp. e Const. de J. Villeneuve e C., 1857), 329.
Later, in 1877, Lobao Cedro would argue that legislators should try to reduce the interfer-
ence of legal hermeneutics as much as possible (O Direito: Revista Mensal de
Legislagao, Doutrina e Jurisprudéncia 14 (1877), 250, Anno V, vol. 14, 1877, 250).

120. “grito imprudente de emancipa¢do” (Apelagdo Civel 84.ACL.0133, 27/L). A similar
rhetorical argument was made in the freedom suit filled by the alleged slave Manuel against
Manuel Paulo de Oliveira (Apelagdo civel sobre liberdade de escravos, 1861, fundo Relagéo
do Rio de Janeiro, série Apelagdo Civel, processo n. 165, microfilme RRJ mr 051, p. 47,
Arquivo Edgard Leuenroth, Campinas, Brazil).

121. Sidney Chalhoub, Machado de Assis, Historiador (Sdo Paulo: Companhia das
Letras, 2003).

122. Apelagdo Civel 84.ACL.0133, 48/R-49/L.
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by granting Benta and Benedicta freedom, the judicial power would be
going beyond its institutional role of applying whatever written law pre-
scribed. For sociolegal historians, formalism usually gains space when a
dominant group attempts to “freeze” political goals already achieved.!?3
In mid-nineteenth century Brazil, the case for formalism stood as a reaction
to the increasing delegitimation of slavery as a legal institution.!?*
Nonetheless, the arguments on the other side, sustaining Benta’s claim,
were also grounded in written sources of law, such as the Ordinances
and the Law of Good Reason. These sources had established that “in
favor of liberty, many things are ratified against the general rules of
law,” and had made “good reason” an interpretative key of Brazilian
law. This vague language required interpretation. Although old colonial
sources such as the Ordinances and the Law of Good Reason were
being gradually replaced by “modern” legislation, codes, and regulations,
they were still considered valid law in Brazil.!?>

In his last argument against Benta’s freedom, Medeiros invoked the
consequences of judicial decisions pertaining to slavery. He argued that
the matter adjudicated was a “dangerous question,” thus engaging in a
type of argument commonly used in cases that involved slavery across
the Americas. In late-eighteenth-century Saint-Domingue, for example,
slaves were portrayed as “domestic enemies” in courts and political theory,
and by the colonial administration.!?® This portrait eventually gained life
when the island’s slaves rebelled against their masters in the 1790s, trigger-
ing a slave revolution that would create fear among slave owners in Brazil
and other parts of the continent.'?” In his critique of slavery, jurist Malheiro
wrote, in 1866, that slaves had been considered “domestic” and “public”
enemies in all slave societies since Roman times.!?® According to Silva’s
lawyer, Medeiros, governmental interference made the “slave class” believe
that the Brazilian monarch protected them. Precisely because the legislative
and executive powers conveyed such a dangerous message, the judiciary’s
role was to preserve “public order” through “rigor and reflection in its

123. Morton Horwitz, “The Rise of Legal Formalism,” in The Transformation of
American Law, 1780-1860, (Cambridge: Harvard University Press, 1979), 253-268.

124. Historians have argued that slaves—especially those who, like Benta, went to
court—played an active role in this process of delegitimation (Mattos, Das cores do
siléncio; Azevedo, O Direito dos Escravos; and Chalhoub, Visées da Liberdade).

125. Grinberg, O Fiador dos Brasileiros, 250-51.

126. Malick W. Ghachem, “Prosecuting Torture: The Strategic Ethics of Slavery in
Pre-Revolutionary Saint-Domingue (Haiti),” Law and History Review 29 (2011): 1006.

127. On the Haitian Revolution see Laurent Dubois, Avengers of the New World: The
Story of the Haitian Revolution (Cambridge, MA: Belknap Press of Harvard University
Press, 2004).

128. Malheiro, A Escravidao no Brasil, 36.
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decisions.”!?® Although manumissions and their judicial confirmation
could be seen as instruments of social control, the judiciary’s intervention
in the masters’ private sovereignty over their slaves could also generate
insidious consequences.

In Medeiros’s brief, the “slave class” represented a dangerous enemy,
which “always waited for the moment to revolt.”13° Yet, by 1866, an effec-
tive slave revolt was unlikely to take place in the province of Sdo Paulo.
The Criminal Code severely punished insurrections, slaves were prohibited
access to guns, and the government rewarded those willing to provide
information about rebellious plans.'3! The most famous Brazilian slave
revolt occurred in Bahia, far from Sao Paulo, in 1835, and barely lasted
a day.!32 Nevertheless, with rumors about rebellion continuing to circulate,
the terror remained alive among slave owners, thus opening space for
Medeiros to argue, perhaps invoking a late version of the fear of a “new
Saint-Domingue,”!33 that Sdo Paulo presented a higher risk of insurrection
than other provinces by virtue of its massive slave population.!3* That
risk, wrote the lawyer, required the judge to be prudent in considering
the kinds of hazardous consequences his decision could trigger. In this
sense, although he called for a formalistic application of the law,
Medeiros urged the judge to consider extralegal factors such as the risk
of sociopolitical unrest in his decision-making.

A “More Holy and Natural Right”

Twenty months after Benta and her daughter made their way into the judi-
cial system, on October 3, 1867, the municipal judge of Atibaia reached a

129. “rigor e reflexdo de suas sentengas” (Apelagdo Civel 84.ACI1.0133, 27/R).

130. For an analysis of the slaves’ characterization as domestic and public enemies in
Brazil, see Celia Maria Marinho de Azevedo, Onda negra, medo branco: o negro no
imagindrio das elites — século XIX (Sdo Paulo: Annablume, 2004).

131. Costa, Da Senzala a Coléonia, 357; Article 113 of the 1830 Criminal Code prescribed
penalties between 15 years in the galleys and death to insurrection leaders, and corporal
punishment to other insurgents.

132. On this revolt, see Jodo José Reis, Rebelido Escrava no Brasil: A Historia do
Levante dos Malés em 1835 (Sdo Paulo: Companhia das Letras, 2003)

133. “Haitianism” referred to the widespread fear that slaves would revolt as the
Saint-Domingue slaves had done in the late eighteenth century. On “Haitianism” in
Brazil, see Jaime Rodrigues, O infame comércio: propostas e experiéncias no final do
trafico de africanos para o Brasil, 1800—1850, (Campinas: Editora da Unicamp, 2000).

134. Apelagao Civel 84.ACI.0133, 27/R; For a similar argument about the correlation
between the number of slaves in the province and the risk of rebellion, see the Campinas
police deputy’s report cited in Costa, Da Senzala a Colénia, 360.
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decision. He first tried to make sense of the complex technical problem
posed by Benta’s status. On the one hand, Silva’s lawyer claimed that if
Francisca das Chagas had intended to free Benta, she would have explicitly
done so, as she did with regard to the slave Antonio. Instead, Benta was left
with a right to purchase her freedom (direito a liberdade), but not a right to
be free (direito de liberdade). On the other hand, Cruz defended the idea
that, as one of Francisca’s heirs, Benta had become co-proprietor of her-
self. As the slave was indivisible property, one of the heirs should possess
her and compensate the other for his or her share. In this case, because the
Law of 1769 and the Phillipine Ordinances required a decision based on
“good reason” and “in favor of liberty,” Benta should be the one in posses-
sion of herself. In nineteenth-century Brazil, being in possession of oneself
could mean being free.

Faced with two plausible interpretations of Brazilian slavery law, judge
Joaquim Augusto Ferreira Alves could have decided either way. In contrast
to Cruz, he saw in the case a real collision between the right to liberty and
the right to property. In his final decision, he stepped outside of the formalistic
contest that had been staged by the two lawyers to claim that between liberty
and property there was a “more holy and natural right.”!3> Perhaps incorpo-
rating an abolitionist spirit in his opinion, or perhaps for philosophical or even
religious convictions, the magistrate decided that this right was liberty.
Despite the monarchical government’s efforts to codify civil law, and the
increasingly narrow space of discretion in judicial decision making, the
spectrum of natural law remained as a philosophical foundation, available
each time that the system contradicted itself. Abolitionists made political
use of it, referring to a natural right to freedom.!3® Some jurists, such as
Malheiro, subscribed to the idea that liberty was a natural state of human
beings that preceded the right to property. Invoking this idea, the judge
ruled that Benta and Benedicta were free, with an obligation to compensate
Silva. In order to guarantee the effectiveness of his ruling, he ordered an
assessment of the values of Silva’s property—three quarters of Benta—and
of the services that Benta had performed for Silva during the years since
the death of her former master. It was possible, according to him, that
Benta had already compensated the defendant through her labor.!3”

Benta’s and Benedicta’s struggle for freedom did not, however, come to
an end in Atibaia. Silva appealed to Rio de Janeiro’s Court of Appeals,

135. “mais santo e natural direito” (Apelagdo Civel 84.ACI.0133, 32/R).

136. José Bonifacio de Andrade e Silva, Representacdo a Assembléia Constituinte
e Legislativa do Império do Brasil sobre a Escravatura (Rio de Janeiro: Tipographia de
J.E.S. Cabral, 1840), 11. Natural law, however, was also used to defend the illegal slave
trade in Brazil, see Parron, A Politica da Escraviddo no Império do Brasil, 144.

137. Apelagdo Civel 84.ACI.0133, 33/R.
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where new lawyers represented both plaintiff and defendant. Cunha,
Silva’s representative, and Jodo Francisco Diogo, who defended Benta
and her daughter, were not among the most active lawyers at the Court
of Appeals. Nonetheless, it is likely that they were part of a professional-
ized class of university-educated attorneys licensed to practice law at the
appeals level. As for Diogo, it is uncertain whether he was part of the
group of militant lawyers who were beginning to strategically use freedom
suits for abolitionist purposes, and would intensively use litigation to
undermine the institution of slavery during the 1880s.138

At the higher court, the arguments did not differ much from those of
Atibaia. Representing Silva, Cunha continued to emphasize a formalistic
approach to legal interpretation, arguing that the judge’s decision departed
from a “rigorous application of the law.” Diogo, representing Benta and
Benedicta, believed that the decision appealed was “in full harmony
with the principles of science,” thus conforming to that nineteenth-century
idea of a harmonious and logical legal science.'3? In both briefs, there was
a sense that “humanitarian ideas,” or “sentiments of humanity,” were push-
ing Brazilian society away from slavery. However, whereas Cunha argued
that the judicial task was precisely to contain these sentiments and ideas for
the preservation of order, Diogo claimed that applying the law was a way
of fulfilling humanitarian aspirations. More than 4 years had passed since
Benta and her daughter first stepped into court. On April 12, 1870, without
publishing their reasons, and therefore leaving them for us to imagine, the
appeals judges confirmed the municipal ruling, finally liberating Benta and
her daughter from what was now deemed to be an illegal condition of
slavery created by the fiction of divided freedom.

Conclusion

Seventeen months after the court of appeals decided Benta’s case, on
September 28, 1871, the Brazilian Parliament enacted the Free Womb
Law (Lei do Ventre Livre), which freed all children henceforth born to
slave mothers. This statute was part of a gradual abolition process,
which would include the emancipation of all slaves who were 60 years
of age or older, in 1885, and the broad emancipation law of 1888.
Discussions about the legislative projects that would become the Free
Womb Law began in 1866, the year Benta went to court, but were

138. These conjectures are based on Grinberg, O Fiador dos Brasileiros, 255—60.
139. “de inteira harmonia com os principios da ciéncia” (Apelagdo Civel 84.ACI.0133,
59/L).
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paralyzed because of Brazil’s involvement in the Paraguayan War (1864—
70). When the law was eventually approved in 1871, it also addressed an
extensive range of legal issues concerning slavery, including that of
co-owned slaves. It guaranteed freedom when one of the co-owners man-
umitted the slave, making the law clearer and safer for slaves. Ironically,
however, the same law that contributed to gradual abolition, gave with
one hand and took away with the other. It also made it clear that it was
the slave who should compensate the remaining co-owners for his or her
freedom, which could be done with up to 7 years of services.!40
Therefore, slaves were bound to either find the resources to pay for their
freedom or remain in a form of debt servitude. Because of provisions
such as this, radical abolitionists portrayed the Free Womb Law as a con-
servative attempt to create clearer and more secure rules for slave owners,
closing interpretative gaps that had allowed people like Benta to contest
their statuses in court.!#!

Cases such as Benta and Benedicta’s likely had influence in the 1871
law’s final text, which may have closed the gap that had opened space
for judicial contest in Atibaia. In 1866, working to fill that gap, the lawyers
had evoked civil law institutions, such as conditional manumission, posses-
sion, and co-ownership. Their arguments were textual interpretations of the
Phillipine Ordinances and the Law of Good Reason, both enacted during
the colonial period. This level of argumentation reveals the working of
an autonomous legal rationale based on the fiction of property without
possession, which grounded, for example, Cruz’s simultaneous defense
of Benta’s and Benedicta’s freedom and of the necessity of providing com-
pensation that recognized Silva’s property rights. Moreover, it reveals
interpretative efforts to adapt liberal ideas about subjective rights to old
colonial laws and theories based on status. In their initial petitions, lawyers
used legal reasoning without reference to the politics or legitimacy of slav-
ery. The law’s autonomous operation was compatible with the Brazilian
state’s efforts to close legal gaps and inconsistencies through national
civil law, and with the spirit of nineteenth-century legal thinking, which
aspired to the development of a harmonious legal science based on a closed
system of logical deductions.

As part of the official effort to systematize law in Brazil, between 1850
and 1881, the monarchical government commissioned three projects for the
creation of a civil code. None of them addressed legal questions regarding
slavery. In preparation for his civil code project, Freitas published his

140. TJRJ, Legislagdo, escraviddo, século XIX, 152.
141. Christiane Laidler, “A Lei do Ventre Livre: interesses e disputas em torno do projeto
de “aboli¢do gradual,” Escritos 5 (2011): 169-205.
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compilation of civil laws (Consolida¢do das Leis Civis) in 1857, which
also excluded slavery. After a government commission in charge of
reviewing his compilation pointed out that the laws and decrees that regu-
lated slavery were missing, Freitas replied that slavery was a transitory
institution and therefore should not be a part of the civil code. In the fol-
lowing editions of the compilation, however, Freitas added notes that
addressed virtually all areas of the law of slavery. According to his
notes, solving a case of slave property and solving a case of land property
required the application of the same general rules and theories of civil law.
Slavery was, therefore, not exceptional within the Brazilian legal system; it
could have been part of a national civil code.'*> When Cruz framed
Benta’s situation as one of co-ownership and possession, he deployed
the same vocabulary as that applied to land and other “things.” The
“thing” owned, and after the court’s decision, possessed by Benta, was
her freedom.

Despite the rhetorical insistence of Brazilian jurists that the law of
slavery was “confusing,” “obscure,” and “unclear,” norms that regulated
slavery were not exceptional. Jurists made similar arguments for almost
all areas of Brazilian law. These criticisms were part of a conscious strategy
to advance codification as the ultimate stage in the systematization and har-
monization of civil law, which would supposedly guarantee secure and
stable private transactions and relationships. In Benta and Benedicta’s
case, the lawyers did what they would have done in any other civil law
case. They interpreted an allegedly convoluted system of rules, combining
colonial, national, and foreign legal theories and principles, to defend
logical answers that favored each of their clients.

On a second level of argumentation, nonetheless, the politics of slavery
permeated the Municipal Court and the Court of Appeals. First, the lawyers
attacked political-constitutional questions, such as the collision of rights
between property and liberty, and the separation of powers within the con-
text of a growing abolitionist movement. Additionally, they engaged in
sociolegal considerations, such as the role of the judiciary in a society in
which the institution of slavery was increasingly losing its legitimacy,
and the consequences of judicial decisions that interfered with masters’
sovereignty over their slaves. These problems were consistent with the
issues raised by the consolidation of a liberal nation-state in a context of

142. Historians have argued that slavery prevented Brazil from adopting a civil code dur-
ing the nineteenth century. Keila Grinberg, Codigo Civil e Cidadania (Rio de Janeiro: Zahar,
2002). Nonetheless, Brazilian jurists, such as Freitas, discussed slavery within the limits of
general civil law, applied to all kinds of property, which suggests that those in charge of
codification did not believe that slavery was an obstacle to the creation of a civil code.
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persistence of slavery. They also show that, during the midnineteenth
century, despite Brazilian jurists’ efforts to advance an autonomous legal
science, slavery necessarily raised political and social questions. These
questions were not only about equality, labor, and humanity—themes
that historians have extensively studied—but also about separation of
powers, and the judiciary’s interference with master—slave relationships.

Trial records are usually silent regarding the effectiveness of final judicial
decisions. Therefore, Benta’s and Benedicta’s lives after 1870 are for the
moment inaccessible to us. Nonetheless, we can imagine that mother and
daughter lived as freedwomen (/ibertas), subjected to all the legal and social
constraints that the “freed” status implied, as well as to all restrictions of
rights imposed on women. Legally, freedpeople owed their former masters
the respect of a “grateful son,” but Benta was probably not bound to this
obligation because her last legal master, considering the court’s decision,
had been Francisca das Chagas, who was now long dead.'*3 Nevertheless,
she and her daughter still had to face the hardships of living in a hierarchical
and patriarchal society, in which the possibility of re-enslavement was a
constant menace. Poor black freedwomen, such as Benta and Benedicta,
likely struggled with merely ensuring their material survival.'4* At least
now, however, they were no longer under the rule of a master.

143. “filho agradecido” (Malheiro, A Escraviddo no Brasil, §148). On September 28,
1871, the Free Womb Law extinguished the possibility of revoking manumissions for
reasons of ingratitude.

144. Costa, Da Monarquia a Republica, 515. On the precariousness of freedom in nine-
teenth century Brazil, see Chalhoub, “The Precariousness of Freedom in a Slave Society.”
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