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MORAL INNOCENCE AND THE CRIMINAL LAW:
NON-MALA ACTIONS AND NON-CULPABLE AGENTS

RE’EM SEGEV*

ABSTRACT. According to an influential view, using the criminal law against
innocent actions or agents is wrong. In this paper, I consider four related
arguments against this view: a debunking argument that suggests that the
intuitive appeal of this view may be due to a conflation of different ideas; a
counterexamples argument that points out that there are many cases in
which using the criminal law against innocent actions or agents is justified,
a theoretical argument, according to which the force of the reasons for and
against using the criminal law is a matter of degree and it is therefore
implausible to hold that the latter always defeat the former, and an analogy
argument, which holds that it is implausible to maintain that harming inno-
cents is often justified in other contexts but (almost) never in the context of
the criminal law.

KEYWORDS: moral innocence, wrongdoing, blame, mala in se, mala prohi-
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1. INTRODUCTION

According to an intuitively appealing and widely accepted view, we should
endorse the Innocence Constraint (IC). This holds that using the criminal
law in response to innocent (morally permissible) actions or against inno-
cent (non-culpable) agents is wrong.! The scope of this claim is contested,
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but it seems that it is meant to apply always,? or at least almost always.? The
almost qualification appears to be limited to extreme cases in which using
the criminal law against innocents is permissible where it is the only way to
prevent a “catastrophic moral horror”.4

Despite its influence, I will argue that the IC is false. While there is a
(sometimes strong) pro tanto reason against imposing undeserved harm
through the criminal law, this reason is not (almost) always decisive; it
does not defeat every other reason, or combination of reasons, in every pos-
sible case where there is no risk of a “catastrophic moral horror”. Rather, it
may be defeated by clashing reasons in more common cases, for example,
when using the criminal law against innocents is the only way to prevent
serious harm to other innocent persons and the legal sanction is mild,
such as a small fine.

I consider four related arguments against the IC. First, a debunking argu-
ment that suggests that the intuitive appeal of the IC may be due to a confl-
ation of different ideas. Second, a counterexamples argument, which points
out that there are many cases in which using the criminal law against inno-
cent actions or agents is justified. Third, a theoretical argument, according
to which the force of the reasons for and against using the criminal law
against innocents is a matter of degree, and it is therefore implausible to
hold that this is never justified. Fourth, an analogy argument, which
holds that it is also implausible to maintain that harming innocents is
often justified in other contexts but (almost) never in the context of the
criminal law.3

The focus of these arguments is illegal actions that are morally permis-
sible. This type of action is different from two more familiar types of action
whose moral status is evaluated vis a vis their legal status. The first is “mala
in se” (MS) actions, which are wrong independently of the law (and thus
prior to the law). An example is harming an innocent person for a trivial
reason. The second is “mala prohibita” (MP) actions, which are not morally
wrong independently of the law (and prior to the law), but are morally
wrong due to the law (and thus after the law). An example is not paying
tax. This action is wrong, when it is wrong, only due to the law,® because

See R.A. Duff, The Realm of the Criminal Law (Oxford 2018), 61.

This is a common understanding of deontological constraints, and the IC is typically based on deonto-
logical concerns. See L. Alexander, “Retributivism and the Inadvertent Punishment of the Innocent”
(1983) 2 Law & Phil. 233, 237; L. Alexander and K.K. Ferzan with S. Morse, Crime and
Culpability: A Theory of Criminal Law (Cambridge 2009), 130, 300; D. Husak, Ignorance of Law:
A Philosophical Inquiry (Oxford 2016), 2—4.

4 See R. Nozick, Anarchy, State, and Utopia (New York 1974), 30.

> Some of these arguments are related. For example, the counterexamples argument relies on assumptions
that are intuitively appealing in themselves but are also defended independently as part of the theoretical
argument.

This common definition is inaccurate since what is morally significant is often not the law itself but a
social norm that is related to it. For example, we should drive on the side of the road that most drivers
in fact use because this is the conventional and therefore safer option — not because it is required by law.
The law may generate or reinforce the convention that makes driving safer, or provide a reliable
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the duty to pay a tax requires the existence of a tax system established by
the law. This common contrast between MS actions and MP actions’ over-
looks the first type of actions that are not morally wrong at all — even taking
the positive law into account. 1 will refer to this neglected and (thus far)
nameless category as “non-mala” (NM) actions.

(I define the categories of MS, MP and NM in terms of (the moral status
of) actions: MS actions are wrong independently of the law, MP actions are
wrong due to the law, and NM actions are not wrong even given the law.
Other authors typically define these categories in terms of the definitions of
criminal offences. My approach is more informative because criminal pro-
hibitions typically cover all the relevant types of actions: MS actions, MP
actions, and NM actions.® Therefore, defining these categories in terms of
offences is coherent only if offences are classified as MS to the extent to
which they apply to actions that are wrong independently of the law; as
MP to the extent to which they apply to actions that are wrong due to
the law; and as NM fo the extent to which they apply to actions that are
not wrong even given the law.)

II. THE SIGNIFICANCE OF NON-MALA ACTIONS

A familiar concern regarding the IC is that it may not be compatible with
using the criminal law in response to MP actions, although doing so is
sometimes justified. For example, since not paying taxes is not wrong
until a law that establishes the tax system is enacted, such a law appears
to constitute a counterexample to the IC. Yet the more important challenge
to the IC concerns NM actions that appear to be a proper target of the crim-
inal law. This is the case for two related reasons. First, while MP actions are
not morally wrong independently of, and before, legal regulation, they are
wrong due to the law, once it is enacted. In contrast, NM actions are not
wrong even due to (and after) the law. Thus, people who perform NM
actions are innocent in a more robust way than those who perform MP
actions.

Second, in response to some counterexamples arguments against the IC,°
it has been suggested that these arguments threaten a version of the IC
whose focus is (also) the emactment of criminal prohibitions (“formal

indication regarding its content, but the crucial fact is the convention and not the law itself. If they
diverge, we should follow the convention and not the law. Therefore, it is inaccurate that “a reason to
drive on any particular side of the road... arises as soon as the state stipulates on which side of the
road citizens should drive”: A.P. Simester, “Enforcing Morality” in A. Marmor (ed.), The Routledge
Companion to Philosophy of Law (New York 2012), 484.

This contrast may also be misleading because an action may be both MS and MP, that is, wrong due to a
reason that is unrelated to the law and due to a reason that is related to the law.

8 See Section IV.

See V. Tadros, Wrongs and Crimes (Oxford 2016), 97-98, 197; J. Edwards, “Criminalization without
Punishment” (2017) 23 Legal Theory 69, 75-78; A. Cornford, “Rethinking the Wrongness Constraint
on Criminalisation” (2017) 36 Law & Phil. 615, 639—44.
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criminalisation”),!% but not a narrower version of the IC that applies only
when criminal prohibitions are enforced in specific cases (“substantive
criminalisation”).!! The narrower version is compatible with enforcing
the criminal law against MP actions if this is done after the enactment of
offences that prohibit these actions, as is often the case, because MP actions
are wrong at this time. However, even this narrower version of the IC is
incompatible with enforcing the criminal law against NM actions, since
such actions are not wrong even given (and after) the law. Thus, even if
MP actions are not counterexamples to the narrow version of the IC, NM
actions are. Consequently, the most important distinction in this respect
is not between MS and MP, but rather between MS and MP, on the one
hand, and NM, on the other hand. It is therefore unfortunate that relevant
discussions do not highlight the significance of NM actions but rather
use the term “mala prohibita” in a way that refers to every action that is
not MS, without distinguishing between MP actions and NM actions.

My arguments against the IC, which focus on NM actions, apply
accordingly to all versions of the IC in terms of the actions that they
cover. This includes both a wide version that applies to all of the actions
that are performed in the framework of the criminal law, including legisla-
tion, investigation, prosecution, conviction, and punishment, and narrower
versions that apply only to some of these actions.

The fact that the category of NM actions is typically not discussed expli-
citly may be due to doubts concerning its existence or prevalence.
However, | argue that there are cases of NM and that such cases are com-
mon even when the criminal law is used in a way that is morally justified.
This conclusion is entailed by the following claims that, I believe, are all
plausible and widely accepted. First, criminal offences are often overinclu-
sive in the sense that they apply also to actions that are not wrong (even if
their ultimate target is only wrongful actions). This includes offences whose
rationale is a principle (a prohibition on “unjustified risks” for example) but
that nevertheless take the form of a rule (one that proscribes exceeding a
specific speed limit, for instance). Second, such offences are sometimes jus-
tified, since there are often conclusive reasons against distinguishing or
otherwise separating the wrongful and the permissible actions. Third, we
should consider specific actions rather than #ypes of actions in this regard
and accordingly reject the objection that the relevant actions are wrong
since they are instances of types of actions that are wrong (perhaps because
most of the specific actions that they include are wrong). The focus should
be on specific actions since an action may not be wrong even if it is, in

10 See R.A. Duff, “Political Retribution and Legal Moralism” (2012) 1 Virginia Journal of Criminal Law
179, 186; Duff “Modest Legal Moralism”, 220.

' Duff, Realm, 68-70; N. Lacey, “Historicising Criminalisation: Conceptual and Empirical Issues” (2009)
72 M.L.R. 936, 942-47; Alexander and Ferzan with Morse, Crime and Culpability, 295; Husak,
Ignorance of Law, Xiii.
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some sense, an instance of a type that is wrong. Thus, considering types of
actions in this context conflates actions whose moral status is distinct: actions
that are wrong and actions that are not wrong. In this respect, every way of
classifying actions into types is arbitrary. Finally, even if there are sometimes
reasons to obey the law, these reasons do not exist in (almost) every case,
and, when they do exist, they are not (almost) always decisive. This is the
case also regarding legal rules that are morally justified: while the reasons
in favour of obeying the law may be sensitive to the distinction between jus-
tified and unjustified law, this is not the only relevant factor. Accordingly,
there are sometimes no reasons, let alone decisive ones, to obey laws that
are morally justified. Indeed, this may be the case precisely when a law is
justified despite the fact that it is overinclusive in the sense that it prohibits
actions that are not wrong. Therefore, the objection that, due to such reasons,
there are no cases of NM but only cases of MP, fails.

The inquiry regarding the justification of the IC and of criminal offences
that apply to NM actions has important theoretical and practical implica-
tions. For example, the IC plays a role in influential arguments, most not-
ably the familiar argument that consequentialism is misguided since it
entails what the IC denies, namely, that it is sometimes permissible to pun-
ish innocents.!> A common consequentialist reply to this argument contests
the premise that consequentialism entails this conclusion. However, this
reply is doubtful. It is difficult to deny that plausible and common forms
of consequentialism entail that using the criminal law against innocents
may be justified.!® Therefore, it seems that the more promising response
must contest the other premise, namely, the IC.'# The practical importance
of considering whether the IC is plausible is due to the fact that a vast (and
expanding) part of contemporary criminal law appears to be overinclusive
in the sense that it applies to innocent actions and agents.!> Many offences
that belong to this part of the criminal law may be unjustified,'® but,
I argue, this is not merely because they are incompatible with the IC.

In what follows, I consider the arguments against the IC. I begin with sev-
eral clarifications regarding the question under consideration that suggest that
the intuitive appeal of the IC is misleading (Section III). I then consider the
counterexamples argument (Section IV), the theoretical argument (Section
V), and the analogy argument (Section VI). Finally, I consider the implica-
tions of the conclusion that these arguments are sound (Section VII).

12 See e.g. M. Moore, Placing Blame: A Theory of the Criminal Law (Oxford 1997), 94-95.

Indeed, even a consequentialist theory that includes only one consideration of moral desert may entail
that using the criminal law against innocents is justified, if this is the only way to prevent worse
cases of undeserved suffering. See Section V.

See J.C.C. Smart, “An Outline of a System of Ultilitarian Ethics” in J.J.C. Smart and B. Williams (eds.),
Utilitarianism: For and Against (Cambridge 1973), 69-73.

See Husak, Overcriminalization, 4—17; Duff, “Political Retribution”, 198.

For the view that many prohibitions on MP actions are unjustified, see Husak, Overcriminalization, 103—
19.
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III. THE INNOCENCE CONSTRAINT AND ITS INTUITIVE APPEAL

I begin with a few additional clarifications regarding the IC and the argu-
ments against it. These clarifications are important, partly because they sug-
gest a debunking argument against the IC: that its intuitive appeal is due, at
least in part, to a conflation of different ideas.

The first point that should be emphasised is that my focus is on the IC as
a foundational moral standard, which reflects an intrinsic concern, rather
than as a pragmatic standard that takes into account also instrumental con-
siderations. A law that prohibits the use of criminal law against innocent
actions or agents is a pragmatic standard.!” Since the content of pragmatic
standards, and accordingly the relation between such standards and founda-
tional ones, depends on contingent facts, it is plausible to assume that there
are some cases in which they diverge. Specifically, a foundational con-
straint that is not (even almost) absolute may entail a pragmatic constraint
that is absolute. For example, if legal officials tend to use the criminal law
too much, especially against innocents,!® a pragmatic constraint (in the
form of a law) that instructs them never to use the criminal law against
innocents, may have the best results overall if it reduces the use of the crim-
inal law against innocents to the appropriate level (or closer to that level
than any alternative instruction). Similarly, if using the criminal law against
innocents would have negative effects in terms of the degree to which peo-
ple trust the legal system, a pragmatic prohibition on using the criminal law
against innocents may be justified for this reason.!® My arguments are not
directed against such pragmatic rules. This is noteworthy since some of the
intuitive appeal of the IC may be due to its conflation with a pragmatic
standard with similar content.

Another important distinction is between standards that refer specifically
to the law, such as the IC, and standards that are more general, for example,
a constraint against undeserved harm that applies also — but not only — to
harm that is imposed by legal means. One objection to the IC is that foun-
dational moral standards do not refer to the law or a specific legal field such
as the criminal law, as the IC does. This is because foundational moral stan-
dards do not include what is merely a means as a constitutive element and
the law is merely a means.2? However, the arguments that I emphasise in
this paper apply also against more general constraints that do not refer

17
18

See Tadros, Wrongs and Crimes, 94.

See Husak, Overcriminalization, 4-17.

Cf. L. Ross, “Rehabilitating Statistical Evidence” (forthcoming) Philosophy & Phenomenological
Research, available at https://onlinelibrary.wiley.com/doi/full/10.1111/phpr.12622 (last accessed 27
July 2020).

See R. Segev, “Should Law Track Morality?” (2017) 36 Criminal Justice Ethics 205, 206, 217-19;
R. Segev, “Reasons For and Against Criminalization: Discussion of The Realm of Criminal Law”
(2018) 18 Jerusalem Review of Legal Studies 16, 34-37.
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specifically to the law, such as constraints against actions that involve
undeserved harm or punishment that is not necessarily legal punishment.
The third distinction is between two senses of innocence: one that
focuses on the moral status of actions and another that focuses on the
moral status of persons. The IC may reflect a wrongfulness constraint,
which holds that it is (almost) always wrong to use the criminal law in
response to innocent actions (actions that are not wrong),?! or a blame con-
straint, which holds that it is (almost) always wrong to employ the criminal
law against innocent persons (who are not blameworthy).22 These con-
straints can come apart. A person who performed a wrongful action may
not be blameworthy, for example, if the action was done under coercion
or due to an exculpatory mistake.?> Conversely, a person may be blame-
worthy even if she did not perform a wrongful action, for instance, in
light of her intentions or because of an inculpatory mistake.?* It is not
always clear which of these constraints is invoked by authors, although
the wrongfulness constraint appears to be more common regarding the
enactment of criminal offences, while the blame constraint is more salient
with respect to the enforcement of the criminal law. Elsewhere, I argue
that the moral status of actions is not important in itself at all for the law
(and more generally to the response to these actions). The ultimate concern
of the law should rather be the moral status of states of affairs (including
consequences of actions) and of persons.?> Thus, I believe that while
there is a pro tanto reason against using the criminal law against people
who are not blameworthy,?¢ there is no pro tanto (foundational) reason
against using the criminal law in response to actions that are not wrong.
However, my arguments in this paper apply to both the wrongfulness con-
straint and the blame constraint. They demonstrate that there is no reason
that is (almost) always decisive against using the criminal law against inno-
cent actions or persons. Therefore, I often refer to the IC in its general form
and assume, for simplicity, that the relevant agents are responsible for their
actions such that when these actions are wrong, the agents are blameworthy,
and when these actions are not wrong, the agents are not blameworthy.

2

See Husak, Overcriminalization, 65-66, 76—77; Simester and von Hirsch, Crimes, Harms and Wrongs,
19-29; Duff, “Modest Legal Moralism”, 218-21.

See Alexander, “Strict Liability”, 532; Husak, Overcriminalization, 82—-83; J.G. Murphy, “Last Words
on Retribution” in J. Jacobs and J. Jackson (eds.), The Routledge Handbook of Criminal Justice
Ethics (New York 2016), 31; Moore, “Legal Moralism”, 445.

Assuming that the moral status of actions depends on the relevant facts and not on the beliefs of the
agent.

This distinction is related to the question of whether, when evaluating the moral status of actions, the
focus should be on actions as types or as tokens (see Section IV(C)). For while criminal offences typic-
ally refer to types of actions, punishment is imposed on people for specific actions.

R. Segev, “Actions, Agents, and Consequences” (forthcoming).

For the view that the rationale of the IC is based on desert, see, for example, Alexander, “Retributivism”,
246; Husak, Ignorance of Law, 2—4; D. Husak, “What’s Legal about Legal Moralism” (2018) San Diego
Law Review 381, 384.
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The fourth important distinction is between two different senses of inno-
cence in another respect: factual innocence and normative innocence.
A person is innocent in the factual sense when she did not perform an
action that is attributed to her (including a wrongful action). A person is
innocent in the normative sense when an action that she did perform is
not wrong.?’ Factual and normative innocence are both cases of moral inno-
cence. What is important with respect to moral innocence is whether a per-
son is responsible for an action that is morally wrong, and not whether she
is responsible for any action or for an action that is attributed to her (by a
legal official, for example). A proper declaration of innocence is “I did
nothing wrong” rather than “I did nothing at all” or “I didn’t do what
you say that I did”. Since the IC is concerned with moral innocence, it
should apply to both factual and normative innocence. My arguments
against the IC are also general in this respect.

There are, however, two differences between factual and normative inno-
cence. These differences do not affect the conclusion that both are instances
of moral innocence, but they are important in other ways and, specifically,
they may explain away at least some of the IC’s intuitive appeal. The first
difference is that a person who is factually innocent is not only morally
innocent but also “legally innocent” — that is, she did not violate the law.
In contrast, a normatively innocent agent is morally innocent but not neces-
sarily legally innocent. This difference may be morally significant when
there are reasons not to use the law against people who did not break the
law. However, these reasons are different from the (desert-based) reason
against punishing people who are morally innocent.2® Using the criminal
law in the case of factual innocence often involves a moral cost in terms
of both types of reasons, whereas doing so in a case of normative innocence
involves a cost only in terms of the reasons relating to moral innocence.
Therefore, using the criminal law in the case of factual innocence is typic-
ally worse overall.

This difference may explain away the intuitive appeal of the IC. The IC
may seem intuitively appealing, first, because of a conflation of moral inno-
cence and “legal innocence”. Yet the answer to the question of whether a
person violated the law is not, in itself, relevant to the question of moral
innocence. It may be objected that this difference is relevant because it is
wrong to violate the law. However, violating the law is not always
wrong (overall), and the arguments that I consider focus on cases in
which it is not.

The second difference between factual and normative innocence con-
cerns the typical consequences of using the criminal law. Using the

27" An intermediate case is that of a person who performed a wrongful action but is not fully responsible for
it. In this case, the wrongful action is correctly attributed to the person but only to some degree.
8 Discussed further in Section V.
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criminal law in paradigmatic cases of factual innocence involves severe
punishment (and condemnation), for example when a person serves a
long prison sentence or is executed for a crime that she did not commit
(either by mistake or as a result of being framed).2° In contrast, using the
criminal law in the most common examples of normative innocence
(against NM and MP actions) involves punishment (and condemnation)
that is much less severe, for example a small fine.

This difference may also explain away some of the intuitive appeal of the
IC. The IC may be intuitively appealing due to the common focus on the
paradigmatic cases of factual innocence in which punishment (and condem-
nation) is severe. In this respect, the usual context of factual innocence is
distracting, since the strong considerations against severe punishment
(and condemnation), especially in the case of innocents, are not always pre-
sent. The context of normative innocence is more illuminating in this
respect since it highlights the fact that these considerations are not always
very strong and may therefore be defeated by strong clashing considerations
in favour of using the criminal law when this advances an important moral
goal, such as preventing serious (undeserved) harm to other innocent
persons.

These differences between factual and normative innocence suggest that
the strong intuitive appeal of the IC may be due to the common focus on the
paradigmatic but distracting cases of factual innocence as opposed to the
more illuminating cases of normative innocence. Therefore, while the argu-
ments against the IC apply to all types of innocence, it is easier to see their
soundness when considering cases of normative innocence. Accordingly,
the arguments that I consider against the IC focus on cases of normative
rather than factual innocence. The suggestion that the IC is false also
regarding factual innocence may seem (even more) counterintuitive than
the suggestion that it should be rejected concerning normative innocence.
It is therefore important to recall that this intuition may be due to features
of factual innocence that do not pertain to the IC itself.

IV. THE COUNTEREXAMPLES ARGUMENT: NON-MALA ACTIONS

The counterexamples argument holds that using the criminal law in
response to actions that are not wrong, even given the law (NM actions),
and against agents who are not blameworthy, is often justified. This argu-
ment thus demonstrates that there are often cases in which both the criminal
law and actions that violate it are justified.3? This is possible since

2 See e.g. Smart, “An Outline”, 69-70.

30 Cf. F. Schauver, Playing by the Rules: A Philosophical Examination of Rule-based Decision-making in
Law and in Life (Oxford 1991), 128-34; L. Alexander, “The Gap” (1991) 13 Harvard Journal of Law
and Public Policy 695, 696; L. Alexander and E. Sherwin, The Rule of Rules: Morality, Rules, and
the Dilemmas of Law (Durham 2001), 53—61; L. Alexander and K.K. Ferzan, Reflections on Crime
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employing the criminal law and violating it are different actions whose
moral status may be different. Accordingly, the fact that a criminal prohib-
ition is justified does not entail that its violation is wrong (namely, that it is
MS or MP).

This argument is stronger than the analogous argument that focuses on
MP actions, since MP actions are wrong once the relevant prohibition is
in place. Yet this argument rests on premises that are, I believe, plausible
and widely accepted. My aim here is not to provide an exhaustive defence
of each of the necessary premises, but rather to point out that they are both
reasonable and common. I begin by suggesting several cases that demon-
strate that it is often justified to use the criminal law against NM actions
and then explain why these are indeed counterexamples to the IC. The rele-
vant actions are typically referred to as MP actions, but this may be due to a
failure to make the significant distinction between MP and NM actions.

A. Examples

The content of criminal offences may not reflect the ultimate justification of
these offences accurately due to pragmatic considerations relating to the
cost of distinguishing or otherwise separating different types of actions or
agents. For example, the ultimate justification of an offence may be actions
that are wrong or harmful or agents who are blameworthy, but the offence
may apply also to actions that are not wrong or harmful or to agents who are
not blameworthy. This may be the case even regarding offences that are
morally justified. In other words, there are offences whose rationale is a
principle, but that nevertheless take the concrete form of a rule. In conse-
quence, they are overinclusive. In what follows, I focus on offences that
are directed at actions that are wrong but apply also to some permissible
actions. However, analogous analysis applies also to offences that are direc-
ted at actions that are harmful or agents that are blameworthy.

Consider, for instance, a common speed limit offence. The reasoning that
underlies such an offence is presumably the combination of the following
assumptions. First, driving typically involves risks, which are sometimes
justified and sometimes not. Second, whether or not a risk is justified
depends on many variables, including the capabilities of the driver, the con-
dition of the car and the road, the weather, the speed, and the reason for
driving.3! Third, the best way to prevent unjustified risks is often not
(only) a criminal prohibition on “unjustified risks” (a principle)3? but rather
(also) one that proscribes exceeding a specific speed limit, say 60 mph, on a

and Culpability: Problems and Puzzles (Cambridge 2018), 50. Cf. Simester and von Hirsch, Crimes,
Harms, and Wrongs, 24-29.

3! The importance of the last factor is emphasised by D. Husak, “Vehicles and Crashes: Why Is this Moral
Issue Overlooked?” (2004) 30 Social Theory and Practice 351, 361-62.

32 See e.g. Road Traffic Act 1988, ss. 1-2A.
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certain road, without referring to other pertinent variables (a rule).?3 This is
because sometimes the considerations that support such a rule defeat the
considerations in favour of a principle. For instance, a principle is more
accurate than the rule since it applies only to wrongful actions. A rule,
by contrast, is overinclusive in the sense that it captures some actions
that are not wrong. But this consideration may be defeated by the advantage
that rules often have over principles: they provide better guidance to drivers
and to the officials who enforce the law, as it is often difficult to correctly
determine what a principle requires in specific circumstances (for example,
which actions involve unjustified risks). This is an advantage, for example,
when better guidance prevents more cases of unjustified risks and thus more
cases of wrongful (and undeserved) harms. Therefore, a speed limit prohib-
ition in the form of a rule may be justified overall although it applies to
actions that are morally permissible (NM actions).3*

Many other common criminal prohibitions reflect this type of reason-
ing.3% For instance, the prohibition on driving with more than a certain
level of alcohol in one’s breath or blood?® may be justified although it
applies to some actions that are not wrong because some drivers over the
relevant limit can drive perfectly safely.3” Similarly, the amount of tax
that one is legally required to pay is often based only on some of the mor-
ally significant facts, for example, income, while ignoring others, such as
overall wealth and needs. This may be justified sometimes, due to
pragmatic considerations, and then the (justified) offence regarding
non-payment of tax exceeds the parallel moral obligation and applies to
some NM actions.

Indeed, criminal prohibitions may sometimes be justified even if most of
the actions that they proscribe are morally permissible. For example, a
specific speed limit offence may be justified even if only (say) 30 per
cent. of the cases that it covers involve an unjustified risk, if having an over-
inclusive rule prevents (many) more accidents than a principle. Similarly, a
prohibition on driving with a certain amount of alcohol in one’s blood may

33 See e.g. Road Traffic Regulation Act 1984, s. 81.

34 Cf. Simester and von Hirsch, Crimes, Harms and Wrongs, 251; Alexander and Ferzan with Morse,
Crime and Culpability, 295-306; J. Smids, “The Moral Case for Intelligent Speed Adaptation”
(2018) 35 J.Applied Phil. 205, 210.

35 For a host of examples in existing theoretical work, see F. Schauer, Profiles, Probabilities, and

Stereotypes (Cambridge 2003), 224-50; Alexander and Ferzan with Morse, Crime and Culpability,

302-04; Simester and von Hirsch, Crimes, Wrongs and Harms, 28; V. Tadros, “Wrongness and

Criminalization” in Marmor (ed.), The Routledge Companion to Philosophy of Law, 157, 169;

Tadros, Wrongs and Crimes, 98-99; R. Arneson, “The Enforcement of Morals Revisited” (2013) 7

Criminal Law and Philosophy 435, 445; R. Arneson, “Discrimination and Harm” in

K. Lippert-Rasmussen (ed.), The Routledge Handbook of the Ethics of Discrimination (New York

2018), 160-61; K. Lippert-Rasmussen, Born Free and Equal: A Philosophical Inquiry into the

Nature of Discrimination (New York, 2014), 270; Edwards, “Criminalization without Punishment”,

75-78; Cornford, “The Wrongness Constraint”, 639-44.

See e.g. Road Traffic Act 1988, ss. 5, 11.

37 Cf. P. Westen, “Reflections of Joshua Dressler’s Understanding Criminal Law” (2018) 15 Ohio St.J.
Crim.L. 311, 319 (who assumes that this is a case of MP).
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be justified even if most of the violations of this prohibition do not involve
unreasonable risk. Another example is an offence of crossing a border with
more than a certain amount of money without reporting it. While the ultim-
ate goal of such a prohibition may be to hinder wrongful activities, by
detecting money that is obtained through such activities, in most of the
cases to which it applies the money is not related to illicit activities.
Moreover, if one did nothing wrong in obtaining or transferring the
money, there may be sometimes reasons against reporting, for example,
that reporting would lead to questioning and thus waste the resources
(including time) of the relevant person and officials (resources that may
be used better in other ways). Another example of this type is offences
whose aim is to protect the environment from actions such as using ineffi-
cient cars. Sometimes, each of these actions is not harmful, and therefore
not wrong, but together they cause serious harm. Therefore, if a criminal
prohibition on such actions will prevent enough of them, and thus prevent
serious harm, it may be justified although it applies to many actions that are
not wrong.

A different example is a prohibition that is subject to an exception if a
specified procedure is followed, for instance, a prohibition on euthanasia
without official permission. Such a prohibition may be justified despite
the fact that euthanasia is not wrong sometimes even if the required legal
procedure is not followed, for example, when the pertinent facts are clear
and following the procedure requires time and thus prolongs suffering.
(Indeed, this is always the case if the moral status of actions does not
depend on the beliefs of people and that the role of the procedure is there-
fore merely epistemic rather than constitutive.)

Yet another example is that of a poor person who steals money from a
rich person in order to buy an expensive medicine that is necessary to
save her life or prevent serious suffering. Such an action is justified if the
following conditions are met: the harm to the rich person is trivial com-
pared to the benefit to the poor person, the rich person is significantly better
off than the poor person, the rich person does not deserve to be so much
better off, and stealing from the rich person does not involve serious nega-
tive effects (it may be justified even if only some of these conditions are
met). Still, a law that prohibits such an action (as positive law typically
does) may be justified if the best way to transfer (some) resources from
the rich to the poor is not such self-help, but rather taxation, because
there is a substantial danger that self-help may be abused or have (other)
negative effects. Yet even when these concerns justify such a legal prohib-
ition, some specific violations of this prohibition may be morally justified,
since the considerations against an explicit and general legal permission do
not necessarily apply to every single violation.

This reasoning often appears to underlie positive law, which typically
does not include exceptions that permit the actions in the above examples,
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for instance, in the framework of justificatory defences, such as “lesser evil”
and “necessity”. Claims that actions such as the ones considered in the
above examples are covered by these defences are usually rejected, presum-
ably not because all of these actions are assumed to be wrong, but due to
other reasons, such as concerns regarding self-help. Such concerns were
often emphasised especially in English law, which, as a result, includes a
very limited defence of (justificatory) “necessity”.38

These cases constitute counterexamples to the IC — in which the criminal
law justifiably applies to NM actions as well as MS and MP actions — if the
following assumptions are true. The first assumption is that the criminal
offences in these examples are justified. The second assumption is that
these offences apply to (some) innocent actions (and agents). Finally, the
third assumption is that these cases are not very rare — and thus refute
even the weaker version of the IC, which holds that using the criminal
law against innocents is almost always wrong. I believe that these assump-
tions are correct and widely accepted, or at least entailed by assumptions
that are widely accepted.

The last assumption — that the relevant cases are not very rare — does not
seem to be controversial. Indeed, the examples cover laws and actions that
are very common. I defend the first assumption — that the relevant examples
refer to criminal offences that are morally justified — more thoroughly in
Section V, but this assumption seems independently plausible and widely
accepted regarding at least some of the relevant examples. There may be
some disputes regarding a few of them, mainly concerning the scope of
the offences under consideration. For example, it may be controversial if
a certain speed limit should be 60 mph or 50 mph, or if a certain speed
limit is justified if its violation creates an unjustified risk in 60 per cent.
of the cases or is it sufficient that its violations are unjustified in 30 per
cent. of the cases. And there are of course more controversial cases of crim-
inal offences that display a similar type of reasoning. One such example
includes various preparatory offences, possession offences, and offences
of risk imposition.3® Another example is the criminal offence of sexual
activity with a child that covers also a person below the age of 18 who
touches a person below the age of 16 in a way that is “sexual”.0
However, it seems undisputable that at least some of the above examples
are justified. The main controversy thus seems to focus on the second prem-
ise — that these examples cover actions that are not morally wrong (even

3 See Southwark London Borough Council v Williams [1971] Ch. 734, 743-46; A. Poama, “Social
Injustice, Disadvantaged Offenders, and the State’s Authority to Punish” (2020) The Journal of
Political Philosophy, available at https:/onlinelibrary.wiley.com/doi/pdf/10.1111/jopp.12218 (last
accessed 26 July 2020); D. Ormerod and K. Laird, Smith, Hogan and Ormerod’s Criminal Law, 15th
ed. (Oxford 2018), 367-69.

3% See A. Cornford, “Preventive Criminalization” (2015) 18 New Criminal Law Review 1, 3-8.

40 See Sexual Offences Act 2003, s. 13 (when read with s. 9), discussed in J. Edwards, “Justice Denied: The
Criminal Law and the Ouster of the Courts” (2010) 30 O.J.L.S. 725, 731.
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when they are illegal). Disputing this assumption appears to be the main
way to try and reconcile the IC and the use of the criminal law in these
examples. However, I think that this attempt fails. In what follows, I con-
sider several objections to the claim that the actions covered by the relevant
offences are not wrong.

B. Enactment and Enforcement

One objection acknowledges that the above cases are counterexamples to
the IC in its wider form — the one that refers to the enactment of criminal
offences — but insists that they are not counterexamples to the narrow ver-
sion of the IC — which applies only when criminal prohibitions are
enforced. That is, it may be thought that while it is justified to enact the
relevant prohibitions, despite their overinclusive nature, it is unjustified to
enforce them when they apply to innocent actions or agents.

Duff offers a detailed version of this objection. He acknowledges that
there are sometimes decisive reasons to enact offences that apply to actions
that are not wrong. However, he suggests that these reasons do not apply to
the enforcement of these offences with respect to such actions. Accordingly,
he envisions a criminal law that includes overinclusive offences that are not
enforced against innocent actions. Duff suggests also that the people to
whom these offences apply are not required to comply with them when
they believe that the actions that are covered by these offences are not
wrong. Instead, he suggests, they may violate the prohibitions in these
cases and try and convince the enforcement officials that their actions are
indeed not wrong and therefore that the law should not be enforced in
response to these actions. Duff thus believes that there are counterexamples
only to the wide version of the IC that applies to the enactment of offences
but not to the one that forbids only the enforcement of these offences
against innocent actions.*!

I think that this objection is unpersuasive because it is often justified not
only to enact the relevant prohibitions but also to enforce them. To be sure,
enacting and enforcing criminal prohibitions are different actions, and the
reasons that apply to them and their overall moral status may be different.
Indeed, even the reasons that apply to distinct means of enforcement may
be different. Not every prohibition that it is justified to enact should be
enforced in the same way with respect to every violation. This is espe-
cially evident regarding overinclusive offences that apply to innocent

4! Duff does not seem to be very confident that his scheme would be successful. Indeed, he: acknowledges
that his approach depends on “a range of factors both normative and empirical”, including the way in
which the people to whom the law applies and the enforcement officials would employ their discretion;
admits that it is “unclear how problematic” his proposed scheme is; and concludes that “we might hope”
that it will provide what is “a reasonably effective disincentive for those who are tempted to violate the
regulation without good enough reason”. See Duff, Realm, 61-71.
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actions and agents. The reasons in favour of enacting such offences — for
example, the cost of distinguishing wrongful and non-wrongful actions
(or culpable and non-culpable agents) — do not always support, at all
or with the same force, enforcing these offences in particular cases. An
example is where it is clear enough to the relevant official that a particu-
lar action is not wrong. However, it does not seem reasonable to assume
that the reasons that sometimes justify overinclusive offences support
only the enactment of such offences and never their enforcement. It
seems rather that there are sometimes reasons, and occasionally decisive
reasons, not only to enact but also to enforce the relevant prohibitions
even in response to actions that are not wrong (and agents who are not
culpable). This may be necessary sometimes, for example, to maintain
the credibility of the relevant prohibitions. This seems especially prob-
able once we recall the range of criminal offences that are overinclusive
in the relevant sense, and if the enforcement policy is not kept com-
pletely secret (Duff believes that it should not).#?

Consider, for instance, a speed limit offence. Assume that there are
decisive reasons to enact such an offence despite its overinclusive nature,
in light of the difficulty of separating the cases in which driving at a certain
speed creates a reasonable risk and the cases in which it creates an unrea-
sonable risk. It seems that this difficulty applies, at least to some degree,
also when people are considering whether the violation of such a prohib-
ition is justified, and when officials consider when its enforcement is appro-
priate. When such a prohibition is the best means of saving innocent lives
and enforcing it in response to actions that are not wrong is the only means
of maintaining its credibility, then enforcement appears to be justified, at
least if the punishment is not very severe. I see no reason to assume that
these conditions are (almost) never met. According to Duff’s account,
such a speed limit offence should be regarded by drivers merely as a recom-
mendation and should be enforced only when the violation is wrong. The
hypothesis that such a combination would be (almost) always sufficiently
effective seems overly optimistic. Indeed, it is hard to see what could sup-
port such optimism apart from the need to preserve the IC at all costs.

Duff’s view is especially ambitious in that he claims that there are not
even pro tanto reasons to enforce the law in response to actions that are
not wrong — and not only that such reasons are not decisive.** This
claim is especially puzzling. Consider the following argument:

1. Some states of affairs are (overall) better than others, for example,
when a virtuous person flourishes compared to when she suffers
(all else being equal).

42 Ibid., at 69.
4 Ibid., at 230, 249.
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2. There is a pro tanto reason to act in a way that brings about a state of
affairs that is (overall) better rather than worse; for example, to prevent
the suffering of a virtuous person.

3. It is sometimes possible to bring about a better state of affairs, for
example, to prevent the suffering of a virtuous person, by enforcing
a criminal offence with respect to an action that is not wrong
(for instance, by enforcing a speed limit offence in a way that, overall,
prevents accidents).

4. Therefore, there is sometimes a pro tanto reason to enforce criminal
offences with respect to actions that are not wrong.**

This argument seems conclusive. Since this reason is, I have argued,
sometimes decisive, at least some of the above cases appear to be counter-
examples also to the narrow version of the IC that applies only when the
criminal law is enforced.

C. Types and Tokens

Another objection is that the counterexamples argument assumes that we
should consider #ypes of actions — rather than specific actions — when evalu-
ating the moral status of actions.*> If we refer to types of actions, the objec-
tion continues, the relevant action types are wrong. We should, however,
focus on specific actions rather than on types of actions in this respect.*¢
For the question is whether we should apply the criminal law to actions
that are morally permissible and an action may be permissible even if it
is, in some sense, an instance of an action type that is wrong.

Moreover, it is difficult to cash out the suggestion that we should con-
sider types of actions rather than specific actions when applying the IC
in a way that is not arbitrary. Consider, for example, the speed limit
case. In this case, the relevant type of action is presumably not the one
that reflects the rationale of the prohibition, namely, driving in a way that
involves an unjustified risk of harm to others. For this is not the prohibition
under consideration here (which takes the form of a rule rather than a prin-
ciple). The relevant action type is also not driving at a speed that exceeds a
certain limit, since this type of action is not in itself wrong. It may be
objected that the latter type is wrong if most of its specific tokens are
wrong, assuming that they involve an unjustified risk of harm. This objec-
tion entails that a prohibition is unjustified if most of the actions to which it
applies are not wrong — and this, I have argued, is implausible. More

4 It may be possible to construct a similar argument that refers to a deontological, rather than consequen-
tial, reasons. If there is a deontological reason, for example, to protect certain people, which it may be
possible to follow, inter alia, by criminalising actions that are not wrong.

4 See G. Dworkin, “Devlin Was Rights: Law and the Enforcement of Morality” (1999) 40 William and
Mary Law Review 927, 938; Duff, Realm, 65.

46 See Husak, Overcriminalization, 111.
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importantly, this and any other pertinent suggestion of classifying actions
into types is arbitrary because it conflates actions whose moral status is dis-
tinct: actions that are wrong (those that involve an unjustified risk) and
actions that are not wrong (those that do not involve unjustified risks).
Indeed, criminal prohibitions typically cover all the relevant types of
actions: MS actions, MP actions, and NM actions. For instance, the
speed limit prohibition covers actions that create unjustified risks (MS),
actions that are wrong because the violation of the law itself has bad con-
sequences (MP), and actions that involve justified risks and have no other
bad consequences (NM).

D. The Reason to Obey the Law

A different objection is that the actions that are covered by the relevant
examples are wrong since they violate a duty to obey the law, or at least
laws that are morally justified. If there is such a duty, there are no NM
actions as every violation of the law is wrong — either independently of
the law (MS) or due to the law (MP).

However, the claim that there is (almost) always a conclusive duty to obey
the law is implausible. This is the case also regarding legal rules that are mor-
ally justified: even if the reasons to obey the law are sensitive to the moral sta-
tus of the law in question, such that there are stronger reasons to obey justified
laws, these reasons are not (almost) always decisive, since there may be reasons
against doing so, particularly regarding laws that are overinclusive. Indeed, it
seems that no one who has contributed to the literature on this topic endorses
the opposite claim. The consensus is rather that even if there is sometimes a pro
tanto reason to obey the law, this reason does not exist in (almost) every case,
and, when it does exist, it is not (almost) always decisive.#” Specifically, those
who endorse the IC must assume that this is the case, for otherwise the IC
would be trivial, as it would be impossible to violate it.*

Consider, for example, the common suggestion that violating the law is
wrong since it has various (often indirect and long term) negative effects.
For example, even when driving in violation of the law does not directly
involve an unjustified risk, it may encourage less competent drivers to
drive in a way that does involve such a risk.*? This may well be sometimes
the case, but there is no reason to assume that such effects are (almost)
always present and are (almost) always decisive.’® The same is true

47 For similar conclusions in this context, see Moore, “Legal Moralism”, 445; M.S. Moore, “The Strictness

of Strict Liability” (2018) 12 Criminal Law and Philosophy 513, 526; Cornford, “The Wrongness
Constraint”, 644-48.

Cf. Cornford, “The Wrongness Constraint”, 618.

See Alexander and Ferzan, Reflections, 85.

A similar analysis applies to the claim that obedience to otherwise pointless rules is sometimes necessary
in order to ensure the cooperation of others. For this claim, see J. Tosi, “Rethinking the Principle of Fair
Play” (2018) 99 Pacific Philosophical Quarterly 612, 616-19.
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regarding the claim that driving over the legal speed limit is wrong since it
creates an unjustified risk because other drivers drive based on the assump-
tion that everyone obeys the law.>! This concern is often reasonable but it is
not always decisive.

Another influential argument is that fairness requires that people who
benefit from the law should bear its burdens by obeying it.>? This argument
is reasonable to the extent to which it is entailed by (the balance of) general
considerations of distributive and retributive justice. It seems unreasonable,
however, if it deviates from such general considerations. For there is no rea-
son to assume that the ultimate criterion for what is just (or fair) with
respect to the law (or other social practices) is different from the ultimate
criterion for what is just (or fair) in other contexts. The content of general
considerations of distributive and retributive justice is of course controver-
sial, but it does not seem that plausible versions of these considerations
entail a decisive reason to (almost) always obey the law — including justified
but overinclusive laws. This is the case even if the situation is completely
just (for example, no one is unjustifiably worse off), since it is doubtful if
there is always a decisive reason to obey the law when this benefits no one,
namely when violating a legal rule has no negative effects (so that it does
not undermine the benefits of the law). That is sometimes the case with
respect to overinclusive laws.

In addition to these general arguments, several more specific arguments
for the conclusion that there is a decisive reason to obey the law focus on
overinclusive criminal prohibitions. According to one argument of this
type, violating the law, at least justified prohibitions such as one that sets
a speed limit, is wrong since “obedience to the regulations serves a valuable
assurance function — it displays to other road users my commitment to
respecting the rules of this practice and to driving safely”.>3 This concern
may require obedience to the law in some cases. But it does not apply to
every violation of the law, for example, when others do not know that
one is violating the law. And even when it does apply, it may not be
decisive.

Another argument is that since we are fallible, we should “defer to laws
that emerge from a democratic deliberation aimed in good faith at serving
the polity’s common good”.>* Yet, first, not all justified prohibitions meet
these conditions. And, second, the combination of fallibility, democracy,
“good faith”, and the “common good” does not entail a reason to obey
even laws that meet these conditions in every case. Most of these factors
(all but the fallibility concern) support only the hypothesis that the relevant

5! Simester and von Hirsch, Crimes, Harms and Wrongs, 78-79.

52 H.L.A. Hart, “Are There Any Natural Rights?” (1955) 64 The Philosophical Review 175, 185-86;
J. Rawls, A Theory of Justice (Cambridge 1999), 96-98, 301-12.

33 Duff, “Political Retribution”, 200; Duff, Realm, 329.

** Duff, Realm, 321.
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prohibitions are (often) justified. However, they may be justified despite
being overinclusive, as even fallible agents are not always wrong. And,
even if the combination of these factors supports obedience sometimes, it
is not always conclusive.

According to another argument, using the criminal law against people
whose actions are not wrong does not “violate any principle of procedural
justice, because we understand that fair notice of what is illegal is sufficient
to justify any of the vast range of laws that are drafted with sufficient
breadth that they catch some people who know they are breaking the law
but have otherwise done nothing inherently and fundamentally wicked”.5>
The suggestion appears to be that “fair notice” that a certain action is illegal
entails that the action is wrong. However, an action is not wrong merely
because it is declared to be illegal.

An additional argument is that the IC is compatible with the use of the
criminal law in the above examples if the legal regulation is comprised of
two parts: non-criminal legal rules (for example, tax, property, traffic or
licensing regulations), and criminal prohibitions that forbid the violation of
these non-criminal rules. This combination solves the problem, it is argued,
when two assumptions hold: the IC requires only that the relevant action is
wrong independently of the criminal law rather than the law in general; and
there is a duty to obey the non-criminal rules (at least when these rules are
morally justified). When these assumptions hold, the criminal law is used
only against actions that are already wrong due to the (non-criminal)
law.>¢ One doubt concerning this suggestion is that the difference between
such a combination of non-criminal and criminal regulation and a system
that includes just one criminal element does not seem to be morally signifi-
cant in terms of the concerns that underlie the IC. But even if this difference
is important, this solution succeeds only if there is (almost) always a decisive
duty to obey the relevant laws (namely, only assuming that the relevant
actions are MP rather than NM), and this assumption begs the question
against the counterexamples argument, the focus of which is NM actions.

Several other objections rely on the view that the moral status of actions
depends not on the morally significant facts but rather on the mental state of
the agents (for example, their justified beliefs) regarding these facts. These
objections all fail if the best account of the moral status of actions is not
subjective in this sense.’’” However, they fail even if it is subjective,
because the premise that the relevant actions are often not wrong is true
even according to common subjective accounts. For the agents in these
examples may justifiably believe that the pertinent facts (such as their driv-
ing ability) obtain. Consider, for example, the objection that “people should

35 Schauer, Profiles, 239-40.
3¢ See Duff, “Political Retribution”, 189, 219.
57 For references, see R. Segev, “Justification under Uncertainty” (2012) 31 Law and Philosophy 523.
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not try to decide for themselves whether what they would like to do is safe,
since they cannot be trusted (and should not trust themselves)”.® While the
danger of overestimating one’s abilities is real — indeed, it is one of the rea-
sons that support overinclusive prohibitions that apply to some actions that
are morally permissible — it does not follow that it is (even almost) never
justified to believe that one’s action is justified.

According to a similar objection, while a person may sometimes know
that his action does not involve an unjustified risk, “he does not know
that he knows this, and therefore cannot justifiably claim to be sure that
he is not endangering [a relevant] interest”.>® It is unclear why it is assumed
that it is impossible or rare to know that one knows the relevant facts. (The
fact that it may be difficult to verify the veracity of such claims in a way that
ensures that the law does not become unenforceable is irrelevant in this
regard.) Regardless, this objection fails since it assumes that knowledge
that one’s action does not involve an unjustified risk is not sufficient in
order to justify the action. However, because such knowledge (or even jus-
tified belief) is sufficient even according to standard subjective accounts,
the assumption that an action is justified only if the agent knows that he
knows the relevant facts (or only if he is certain that his action involves
no risk) is ad-hoc.%°

E. The Nature and Scope of the Criminal Law

Finally, some claims regarding the nature and scope of the criminal law
suggest two related objections to the counterexamples argument.
Consider, for example, the following statements about criminal punish-
ment: it is “conceptually” true that punishment connotes blame®! and
wrongdoing®?; censure is an element of analytical accounts of criminal
punishment®3; and punishment is a desert-based sanction.®* Similar claims
are made about criminalisation: that it constitutes a declaration that certain
actions are morally wrong®>; and that its “very meaning . .. would be under-
mined if a court added that the convicted defendant had done nothing
wrong and was wholly non-culpable”.%¢ And conviction is said to convey
a message of culpable wrongdoing.®” Relatedly, some, including certain
English judges, distinguish between “real” or “true” crimes and “quasi”

3% R.A. Duff, “Crime, Prohibition, and Punishment” (2002) 19 Journal of Applied Philosophy 97, 103.
Ibid., at 104.

See Husak, Overcriminalization, 111.

Simester and von Hirsch, Crimes, Wrongs and Harms, 11.

2 A. Walen, “Retributive Justice” in E.N. Zalta (ed.), The Stanford Encyclopedia of Philosophy, s. 2.1,
available at https:/stanford.library.sydney.edu.au/archives/fall2014/entries/justice-retributive/  (last
accessed 27 July 2020).

Duff, Realm, 19.

Simester and von Hirsch, Crimes, Wrongs and Harms, 5-6.

% Ibid.

¢ Duff, Realm, 19 (my emphasis).

7 Simester and von Hirsch, Crimes, Wrongs and Harms, 5—6.
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crimes, such as “public welfare” and strict liability offences, based on
whether the relevant offences apply to actions that are wrong or involve
stigma.®® Others regret that English law (as opposed to German Law, for
example) does not formally distinguish between offences in this way.%”

Some of these assertions are thus explicitly conceptual (those about the
meaning or the analytical properties of the criminal law). Other assertions
may refer to common beliefs regarding the nature of the criminal law (of the
officials who make or enforce the law, or of the people to whom the law
applies). But it is clear that these assertions reflect the implicit assumption
that the relevant beliefs are correct.

These assertions reflect the claims that offences that apply to innocent
actions or agents are not (or not “really”) criminal — by definition or
based on the common understanding of the nature of criminal law. These
claims are the basis for two related objections to the counterexamples argu-
ment. The first follows directly from the conceptual claims: if the relevant
examples do not refer to laws that are criminal, they do not refute the IC,
which governs only criminal offences. The second objection is normative:
the criminal law implies (given its definition or common understanding)
that the actions and agents to whom it applies are wrong and blameworthy,
respectively, and using it against innocent actions or agents accordingly
involves a lie (and defamation) — and this is wrong.”?

These objections are unpersuasive. First, the claims that offences that
apply to innocent actions or agents are not (“really”) criminal are exagger-
ated. Second, and more importantly, even if these claims were correct, they
do not entail objections that undermine the counterexamples argument.

Consider the first, conceptual question, first. The claims regarding the
nature of the criminal law reflect several correct observations. One is that
the criminal law includes an important element of condemnation. Another
is that there are important differences within the criminal law, including
between laws that regulate NM and MP actions and those that regulate
MS actions, in terms of condemnation and punishment (among other things),
although these differences are typically of degree and are not always
present.”! These observations suggest an important lesson (that I emphasise
as part of other arguments against the IC): that the boundaries between differ-
ent legal fields, and indeed between the law and other practices and actions,
are often morally arbitrary. Therefore, no single standard is appropriate
regarding all criminal offences and only these offences. Accordingly, stan-
dards that apply to the criminal law, such as the IC, should focus not on
the legal classification of actions but on other factors, for example, whether

%8 See Ormerod and Laird, Smith, Hogan and Ormerod’s Criminal Law, 158-59.

" Simester and von Hirsch, Crimes, Wrongs and Harms, 7.

7% See Husak, “Wrongs, Crimes and Criminalization”, 401; Moore, “Strictness”, 529; Simester and von
Hirsch, Crimes, Wrongs and Harms, 19-20; Duff, Realm, 19.

"1 See the examples in Section V.
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they involve undeserved harm or punishment (rather than on if the punish-
ment is legal or criminal). Therefore, foundational concerns do not depend
on what is classified as the criminal law. These important observations
and lessons do not, however, entail that laws that apply to innocent actions
or agents are not (“really”’) criminal, but rather that such definitional claims
regarding the nature of the criminal law are misguided.

Moreover, to the extent to which the relevant claims appeal to the com-
mon understanding of the criminal law, they appear to be inaccurate. While
no one disputes that the criminal law includes an important element of con-
demnation, it does not follow that its common understanding is that it never
applies to innocent actions or agents. It seems rather that most people
acknowledge that criminal offences are sometimes overinclusive in the
sense that they apply also to some innocent actions and agents.
Moreover, it seems that many understand also why this is the case, namely,
the reasons that sometimes justify this.”> Therefore, the close relation
between the criminal law and condemnation does not entail that laws that
apply to innocent actions and agents are not criminal or involve a lie.

These conclusions are reinforced by two additional observations. First,
the legal prohibitions that apply to NM and MP actions are often the
same prohibitions that apply to MS actions. For example, a speed limit
offence covers both MS actions that are wrong independently of the law
(those that create unjustified risks of harm to others) and NM actions that
are not wrong (those that do not involve such risks). Second, some of
the examples discussed above refer to prohibitions that are typically consid-
ered part of the core of the criminal law, such as the prohibition on theft,
which is typically identified as an offence that covers MS actions. One
example of this sort is the case of the poor person who steals from the
rich in order to save her life. A more contentious example is the House
of Lords’ ruling in Hinks”? that persuading a person of “limited intelli-
gence” to give a significant amount of his money as a gift to his friend
and carer constitutes theft even if the transaction is unimpeachable in
terms of civil law. The questions of whether this action is wrong (and
the agent is blameworthy) and if the ruling is justified — as well as the rela-
tionship between these questions — are controversial.”* But the ruling may
be correct even if the action is not wrong (for example, since conviction
may deter similar actions that are wrong).

72 Cf. Tadros, Wrongs and Crimes, 12.

73 R. v Hinks [2000] UKHL 53, [2001] 2 A.C. 241.

7+ See A.P. Simester and J.R. Sullivan, “On the Nature and Rationale of Property Offences” in R.A. Duff
and S. Green (eds.), Defining Crimes: Essays on The Special Part of the Criminal Law (Oxford 2005),
168, 179; Ormerod and Laird, Smith, Hogan and Ormerod’s Criminal Law, 832-34. The dissenting
judges (who would have quashed Hinks’ conviction) describe the defendant’s actions as “morally
reprehensible” (Hinks [2000] UKHL 53).
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Moreover, even if the above claims regarding the nature of the criminal
law were correct, they do not entail that the counterexamples argument is
unsound. The first objection — that the relevant examples do not refer to
laws that are criminal, and are therefore irrelevant to the IC — is misguided
since my ultimate concern is normative rather than conceptual. I argue that
some actions that impose sanctions on innocent agents in response to inno-
cent actions are justified overall despite the fact that they involve a cost that
is morally significant, namely, undeserved harm. In this respect, it does not
matter whether these sanctions are properly classified as criminal. This is
because the way in which the criminal law is understood (by laypeople,
lawyers, or (other) legal officials) is irrelevant to the normative claim that
laws which impose undeserved harm are nevertheless justified sometimes.”>

Furthermore, if legal rules that apply to innocent actions or agents are not
criminal (in the sense that is pertinent to the IC), the IC is trivial, since it is
impossible to violate it. It is therefore not surprising that prominent adher-
ents of the IC do not rely on these claims regarding the nature and scope of
the criminal law, but rather acknowledge that the IC applies in the relevant
examples and try to accommodate these examples in other ways.”®

The second objection — that using the criminal law against innocent
actions or agents is wrong because it involves a lie — should also be
rejected. Even assuming that using the criminal law against innocent
actions or agents is misleading in some sense, and even if there is a reason
against doing so, this reason is not (almost) always decisive. As I argue in
the next section, even when using the criminal law against innocent agents
involves a cost that is clearly morally significant, namely, undeserved harm,
the claim that this cost is (almost) a/lways decisive is unconvincing.

The objections that all of the examples discussed above concern laws that
are not properly classified as criminal, or are unjustified, thus fail. The only
alternatives are either to reject the IC or to reject every prohibition that
applies to NM actions. I believe that the more plausible option is the
former.

V. THE REASONS FOR AND AGAINST USING THE CRIMINAL LAW AGAINST
INNOCENTS

The counterexamples argument is reinforced by a more theoretical argu-
ment: the force of the considerations for and against using the criminal
law is a matter of degree, both in general and specifically when it is directed
at innocents. Therefore, the considerations for using the criminal law
against innocents may be (relatively) strong and the considerations against
doing so may be (relatively) weak. In this case, the former considerations

75 Cf. Tadros, Wrongs and Crimes, 91.
76 See Duff, “Modest Legal Moralism”, 220-21; Duff, Realm, 59-61.
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defeat the latter. Since this is true not only in exceptional circumstances, the
IC should be rejected.””

Consider first the force of the considerations in favour of using the crim-
inal law. This is a function of the degree to which the consequences of the
criminal law are good, for example, in terms of maximising well-being or
preventing undeserved harm. It may be thought that some of the most
straightforward goals of the criminal law can be promoted only by using
the criminal law against people who are blameworthy due to actions that
are wrong independently of the law (MS actions). According to this objec-
tion, using the criminal law against actions that are not wrong at all (NM),
or wrong only because of the law (MP), cannot prevent wrongful harms,”®
while using the criminal law against innocent agents cannot promote retri-
bution. However, the criminal law may promote goals that are ultimately
related to wrongdoing and culpability even when it is applied to innocent
actions and agents. This is because of the rationale of overinclusive crim-
inal prohibitions: the cost of separating MS, MP and NM actions, and
the impact of such a separation on goals such as preventing undeserved
harms. The force of the considerations in favour of such prohibitions
depends on the degree to which they promote such goals.”® If a legal
speed limit is the most efficient way to prevent serious harms to innocents
due to car accidents, or if a tax system backed by the criminal law is the
most efficient way to mitigate distributive injustice, or to maximise well-
being to a significant degree, then there are strong reasons for these uses
of the criminal law, even if they result in the punishment of the innocent.

Consider next the claim that the force of the considerations against using
the criminal law is also a matter of degree, and that these considerations are
not (almost) always decisive even when the criminal law is directed against
actions that are not wrong and agents who are not blameworthy.

There are considerations that apply only, or more forcefully, when the
criminal law is directed at innocents, most obviously the fact that this
will result in undeserved suffering. But the force of these considerations
depends on the degree to which the punishment (and condemnation)
involved is serious. The considerations against severe punishment (and
condemnation), such as long prison sentences, are much stronger than
the considerations against milder forms of punishment (and condemnation),
such as small fines (assuming the amount will not have a serious impact on
the offender’s well-being). Similarly, while criminal offences that apply to

77 A similar argument is directed against a more general proportionality principle that requires that the
degree of punishment will always reflect the degree of wrongfulness or blame accurately.

78 Regarding MP actions, there seems to be a better option: preventing the possibility of wrongdoing by not
enacting the offence to begin with.

7 There may be also considerations in favour of criminal prohibitions that apply only to NM (and MP)
actions, for example, distributive considerations in favour of tax offences, which are also a matter of
the degree.
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morally permissible actions may deter such actions, performing some mor-
ally permissible actions is much more important than performing others.3°

Notice that the focus of this analysis is not the enactment of criminal pro-
hibitions but rather the effects of their enforcement, for example in the form
of prosecution and punishment. Accordingly, to the extent to which the
argument is sound, it applies also to the narrow version of the IC that
applies only when overbroad prohibitions are enforced against innocents.

It may be objected that there is a consideration against using the criminal
law against innocents that is not a matter of degree, and that this consider-
ation is (almost) always decisive. The most natural form of such a consid-
eration is a deontological constraint, since consequential considerations are
more clearly a matter of degree and are less often considered to be (almost)
absolute. One suggestion is that there is a general deontological constraint
on harming (or intentionally harming) innocents, which is typically violated
when the criminal law is used against innocents. However, a constraint of
this kind that is not at all sensitive to the degree of harm involved, so that it
applies to every harm, including minor ones, and is nevertheless (almost)
absolute, is unconvincing. For example, it is (I assume) not wrong to
break the finger of an innocent person when this is the only way to save
the lives of several innocent persons. Since the harm involved in using a
criminal law that carries relatively mild punishment (and condemnation),
such as a fine for speeding, is (I assume) typically not more serious than
a broken finger, it is similarly not wrong to impose this harm if this pro-
motes an important goal such as saving lives by preventing accidents.8!

Another objection may be that there is a special deontological constraint
that forbids using the criminal law against innocents, which is (almost)
absolute. However, this suggestion is even less plausible than the one
that appeals to a general constraint, since it fetishises the criminal law.
The criminal law is not valuable in itself, but as a means of promoting
goals that are independent of it. Therefore, the criminal law is not a consti-
tutive element of a foundational moral standard (as opposed to one that is
derived from a more basic standard, such as the constraint on harming the
innocent).

My claim that there is no absolute constraint on using the criminal law
against innocents is compatible with the common view that, other things
being equal, the costs involved in punishing innocents are (in some
respects) more significant than the benefits that this sometimes brings.%?
Since these benefits may nevertheless be important, for example, when
overinclusive offences are the only way to prevent serious undeserved

80 Cf. Cornford, “Preventive Criminalization”, 23-27; Tadros, Wrongs and Crimes, 297, 333.

81" An analogous argument applies against the claim that there is an (almost) absolute constraint on infrin-
ging property rights that forbids distributive taxes (Nozick, Anarchy, 149-82) and, more generally, the
claim that there is an (almost) absolute constraint that applies to minor harms.

82 See e.g. Edwards, “Justice Denied”, 738—40.
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harm, it is implausible to hold that the above costs have absolute priority
over these benefits. Moreover, it is not clear that there is a reason to care
more about the costs as opposed to the benefits of the criminal law.
Other things being equal, the cost of undeserved suffering, for example,
is the same when a criminal sanction is imposed on a person who does
not deserve it, and when undeserved harm that can be prevented by the
criminal law is not prevented.

While my argument is about the question of what the law should be,
rather than what the law is, it is worth noting that positive law seems to
acknowledge that the force of the considerations for and against using
the criminal law is a matter of degree. For example, the law is sometimes
sensitive to the degree to which the punishment is severe. This is especially
clear in extreme examples, such as when we compare the procedural and
evidentiary rules that apply when the punishment may be a long prison sen-
tence (or death) to those that apply when the punishment is a relatively
small fine. This difference is sometimes formally recognised in legislation
and court judgments and sometimes informal. One example is the formal
distinction in English law between “summary” and “indictable” offences
regarding the question of whether a jury is required.®> An example of an
informal difference is the claim that the burden of proofis, in fact, not uni-
form but rather sensitive to various factors, and especially that it is applied
more flexibly when the law applies to actions that are not its ultimate target,
including actions that are not wrong or harmful, but are criminalised as a
means of preventing other actions that are wrong or harmful.3+

There are thus cases in which the considerations in favour of using the
criminal law are strong, even when it applies to innocent actions and agents,
while the considerations against using the criminal law are (relatively)
weak, particularly when the punishment (and condemnation) is mild,
such as in the case of a small fine. NM (and MP) actions frequently involve
a relatively mild sentence (and condemnation). In these cases, applying the
criminal law to innocent actions and agents is justified more often than
existing versions of the IC accept.®’

VI. THE ANALOGY ARGUMENT: THE CRIMINAL LAw Is NoOT (THAT) SPECIAL

The analogy argument is based on the following claims. First, harming
innocents is sometimes justified in contexts other than that of the criminal
law. Second, harm resulting from the criminal law is not (almost) always
worse than other harms. Finally, other aspects of the criminal law are not

83 See Courts Act 1971, s. 6; Magistrates’ Courts Act 1980, s. 2.

84 See: D. Teichman, “Convicting with Reasonable Doubt: An Evidentiary Theory of Criminal Law”
(2017) 93 Notre Dame Law Review 758, 783-800; P. Roberts and A. Zuckerman, Criminal
Evidence, 2nd ed. (Oxford 2010), 253.

85 Cf. D. Pereboom, Living without Free Will New York 2001), 177.
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(almost) always morally significant in a way that entails that using the crim-
inal law against innocents is (almost) always wrong.

The first premise — that harming innocents is sometimes justified in other
contexts — is compelling and widely accepted, as the broken finger example
demonstrates. Moreover, many believe that (even much) more serious harm
to innocents is sometimes justified, for example, that killing one person in
order to prevent the death of five by diverting a trolley from the five to the
one is permissible.8¢ This proposition is widely accepted not only by
consequentialists but also by deontologists (the latter hold that there are
some ways in which harming persons is wrong even when this brings
about optimal consequences, but they typically do not dispute that this is
sometimes justified).8” The law too often authorises or permits actions that
harm innocents. This includes actions performed by legal officials (for
example, preventive detention) as well as those by individuals who are not
legal officials. The criminal law permits such actions, for instance, in the
framework of justificatory defences, such as “lesser evils”, “necessity” and
self-defence (which often permits also harm to innocent aggressors).88

The second premise — that harm that is the result of the criminal law is
not (almost) always worse than other harms — seems correct once we recall
that criminal punishment is not always very severe.

Finally, the last premise — that other aspects of the criminal law are not
decisive in terms of the justification of its use against innocents — is based
on two observations. One is that the fact that a certain harm is imposed by
the criminal law does not matter in itself (as opposed, for example, to the
degree to which the harm is severe, and, according to some views,
the way in which it comes about), since the law is merely a means. The
other observation is that other effects of the criminal law — such as condem-
nation — are not (almost) always substantial.

Indeed, the boundary between the criminal law and other forms of legal
regulation is to a significant degree arbitrary. Accordingly, the tendency to
apply different legal rules in different legal domains is sometimes criticised.
This criticism typically focuses on procedural law.3° My suggestion is that a
similar criticism applies to substantive law, including the IC. Both substan-
tive and procedural law should be sensitive to factors such as the degree to
which the legal sanction is harmful rather than to the formal classification

3
Y

Empirical results suggest that around 90% accept this judgment. For a survey of pertinent empirical
findings, see F. Cushman and L. Young, “The Psychology of Dilemmas and the Philosophy of
Morality” (2009) 12 Ethical Theory and Moral Practice 9, 11.

A notable exception is J.J. Thomson, “Turning the Trolley” (2008) 36 Philosophy and Public Affairs
359, 370.

A well-known example is the case of the conjoined twins in which the court allowed killing one baby in
order to save the other, offering self-defence and necessity as justifications (/n Re A (Children) [2001]
Fam. 147, 204, 240).

See 1. Rosen-Zvi and T. Fisher, “Overcoming Procedural Boundaries” (2008) 94 Virginia Law Review
79; V. Chiao, “Punishment and Permissibility in the Criminal Law” (2013) 32 Law and Philosophy 729,
732, 752.
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of the relevant regulation as criminal or not (or indeed as legal or not).
There may be sometimes instrumental reasons to preserve such classifica-
tions, even if they are arbitrary, such as the importance of certainty in
some contexts. However, these reasons are irrelevant to the IC which is
based on intrinsic reasons.

According to one objection, while harming innocents via defences such
as “lesser evils”, “necessity” and self-defence is necessary (to prevent other
harms), this is not necessary in the case of criminal punishment, but rather
“merely instrumental in achieving various consequentialist goals”.?® Yet
the (significance of the) difference between being “necessary” and being
“instrumental” is unclear. Since the cases in which the criminal law is jus-
tified are those in which there is no better alternative to achieve a certain
goal, it seems that the criminal law is necessary in the relevant respect.

A related objection is that the law allows individuals who are not public
officials to harm innocents only in “emergencies”, that is, when it is neces-
sary to act immediately, whereas criminal punishment lacks this feature.®!
However, while the need to act immediately is often important as an indi-
cation that the action is indeed necessary, namely, that there are no better
alternatives, it does not seem to be important in itself (also in terms of
the justification of harming innocents).?? Therefore, this difference is also
irrelevant to the IC as a constraint that is based on intrinsic considerations.

Thus, once we recall that it is sometimes justified to harm innocents in
various ways, even when the harm is severe (mainly in order to prevent
more serious harm to other innocents), the suggestion that it is (almost)
never justified to harm innocents through the criminal law, even when
the harm is not severe, loses its appeal.

VII. CONCLUSION

The claim that it is always, or even almost always, wrong to use the crim-
inal law against innocents is implausible. While there is a reason against
inflicting undeserved suffering, there is also a reason in favour of preventing
undeserved suffering, and the former reason does not defeat the latter in
(almost) every case. Using the criminal law against innocents may be jus-
tified, specifically, to prevent serious harm that is undeserved at the cost of
inflicting undeserved harm that is less severe.

This conclusion does not entail that using the criminal law against inno-
cents is always justified, since doing so involves a moral cost. Rather, this
conclusion highlights the importance of considering the questions of when
and to what degree using the criminal law against innocents is justified.

%0 V. Bergelson, “Does Fault Matter?” (2018) 12 Criminal Law and Philosophy 375, 382.
91 -

Ibid.
2 This was acknowledged in In Re A (Children) [2001] Fam. 147.
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This inquiry is often avoided due to the common assumption, which the IC
reflects, that this is never justified, and since it is unpleasant to recognise the
fact that it is sometimes justified to use the criminal law against innocents.
Acknowledging the fact that the criminal law often affects innocents, and
that this is sometimes justified, should encourage a more thorough consid-
eration of these important questions. We should recall that there are also
other ways in which the criminal law imposes significant burdens on inno-
cents who are not themselves its ultimate targets, such as the relatives of
those who are punished and the people who could benefit from the
resources that the criminal law consumes. The fact that these effects are
not intentional may be significant in some ways, but it does not entail
that the use of the criminal law against innocents is never justified.

More generally, the arguments against the IC suggest that it is not only
exaggerated in its insistence that the reasons against applying the criminal
law to innocent actions and agents are (almost) always decisive, but also
that it is too narrow in two ways. First, it focuses on agents who are not
culpable at all (or actions that are not wrong at all) and says nothing
about agents who are culpable (or actions that are wrong) to some degree.
This is noteworthy since the difference between a person who is not
culpable at all and one that is culpable to a minor degree is arguably less
significant than the difference a person who is minimally culpable and a
person who is very culpable. Second, the IC is too limited in its application
only to the criminal law, as opposed to other forms of legal regulation. To
be sure, the IC does not imply that other forms of legal regulation that
impose undeserved harm are justified. But the exclusive focus on the crim-
inal law is misleading, as it suggests that imposing undeserved burdens that
are not classified as criminal does not involve a moral cost of a similar type.

In these respects, instead of an (almost) absolute constraint that focuses
only on innocents and only on the criminal law, a more plausible option is a
non-absolute principle, which applies to all persons and all burdens, and
requires that these burdens are proportional to the importance of the rele-
vant goals and the degree to which the relevant persons are blameworthy
(if they are).

https://doi.org/10.1017/5S0008197320000574 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197320000574

