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olitical philosophers distinguish between two forms of refugeehood: a

“political” account and a “humanitarian” account. The political account

of refugeehood defends the reasoning underlying contemporary interna-
tional refugee law. According to the 1951 Convention Relating to the Status of
Refugees and its 1967 protocol, both part of the Geneva Conventions, persecution
for (specific) discriminatory reasons determines refugeehood.” The convention
defines a “refugee” as a person with a “well-founded fear of being persecuted
for reasons of race, religion, nationality, membership of a particular social
group or political opinion, is outside the country of his nationality and is unable
or, owing to such fear, is unwilling to avail himself of the protection of that coun-
try.
ical account focus primarily on persecution and discrimination. The link to

»2

Though there are several elements to this definition, defenders of the polit-

discrimination is known as the “nexus clause.” It should be said here that legal
interpretations have undergone significant changes with regard to how the
nexus clause, specifically, should be understood.* Regardless of how the nexus
clause has developed since the founding moments of the convention, what has
remained is the focus on discriminatory forms of persecution.’

While there remains no universally accepted definition of the term “persecu-
tion,”® significant changes in how the term is understood have materialized in
court decisions as well as jurisprudence over the years. It can be understood as

a form of “sustained or systematic denial of basic human rights demonstrative
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of a failure of state protection.” This, again, can be interpreted relatively widely,
leading to the possibility of including various forms of persecution encompassing
the violation of economic, social, or political rights. It should be noted, however,
that such forms of persecution must amount to what qualifies as “serious harm.”
The mere nonrecognition of political rights, for instance, does not suffice for
claiming refugee status according to this interpretation.

These objections have given rise to a second account of refugeehood, a broadly
humanitarian counterpart.® The humanitarian account holds that refugeehood
should be far more encompassing than the traditional focus on persecution.
Natural disasters, wars, and environmental change can also displace people who
do not experience persecution at the hands of the state: refugeehood should pro-
tect people fleeing these types of serious harms as well.

Yet, philosophers defending the political account have resisted the push to
enlarge the definition of refugeehood. They argue that a political concept of refu-
geehood is normatively justified because refugeehood is a condition that expresses
a lack of (political) membership in a person’s country of origin. Corresponding to
their status, refugees require a specific form of redress: membership in a new
country. This is the function that providing asylum is supposed to fulfill.

In this article, I will argue that the political account is indeed correct, but that
the connection between political membership and persecution is far from clear. I
will argue that persecution cannot ground a political account of refugeehood.
Instead, I will attempt to reclaim the political account by arguing that refugees
should be considered all those who are politically oppressed—not just those
who are persecuted.

To do so, I will outline current interpretations of the political concept of refu-
geehood and argue that while their general underlying arguments are correct, they
should lead us to adopt a much broader understanding of refugeehood than their
supporters traditionally advocate. I will argue that understanding refugees as those
who are politically oppressed allows us to (1) retain the idea that refugeehood is a
condition specific to those who have lost (or never had) political membership, and
(2) maintain that refugeehood is a fundamental political tool for condemning
states that do not offer political membership to their citizens.

My argument proceeds as follows. First, I will show that what is special about
the predicament that refugees face is that their suffering cannot be remedied
where they are. Yet, persecution is not the only form of suffering that cannot

be remedied at home. Where autocracies rule, citizens and noncitizen residents
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suffer from indiscriminate harm and are subjected to different forms of repression
that cannot be reduced to persecution. The logic of autocratic political survival
makes foreign aid either ineffective or harmful to those it is supposed to help.
At the same time, the different forms of repression that autocracies employ can
lead to situations in which although widespread persecution and dissent are
absent, tyrannical rule is not. The absence of dissent does not imply an absence
of repression, terror, and harm. Rather, it means that repression has been espe-
cially successful. I argue that none of these harms can be remedied where people
are and that this should figure into the concept of refugeehood and asylum.
Persecution, thus, is seen as a special form of wrongful harm that requires address-
ing by another state. The difference between harms and wrongful harms is norma-
tively salient in the discussion about persecution. Throughout the article, the
harms that persecution entails should be understood as specific wrongful
harms. They are not merely harms, which only suggest a setback of a person’s
interests, and not an infringement on their entitlements and rights. The distinc-
tion can be explained through the difference between “prosecution” as punish-
ment and “persecution” as punishment. Both of these constitute harms, but
only the latter constitutes an infringement on a person’s entitlement.
Refugeehood is then understood as a reaction to a specific form of wrongful
harm. The article will argue that it is not only persecution that constitutes a
wrongful harm but also political oppression.’

Next, I turn to the institution of asylum and its function as an instrument of
international politics intended to condemn political oppression. I argue that
focusing on persecution alone, at best, leads to sidelining other forms of repression
equally worthy of condemnation and, at worst, is counterproductive in that it
attempts to condemn the illegitimate use of political power but fails in doing
so, and sometimes even encourages it.

Finally, I will show that while this understanding is more expansive, it is not
overinclusive. I will show that the charge of overinclusion often levied against
approaches that lead to wider definitions of refugeehood is based on incorrect
empirical assumptions. What has been described as the “political picture of refu-
geehood” is thus, at best, only ostensibly political. A truly political account must
incorporate political oppression as a qualifying reason for refugeehood and
asylum.

To clarify: The interest this article takes is primarily normative. Just as the

ostensibly political account of refugeehood does not aim at a legal interpretation
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of the refugee definition but at a normative justification or reconstruction of its
reasoning, this article will also address the normative justification underlying
the concept of refugeehood as opposed to offering a legal re-interpretation of
the existing definition. Because the political account attempts to defend a partic-
ular aspect central to the definition of “refugeehood” in the Geneva
Conventions,"® I will sometimes refer to legal scholarship but only insofar as it
matters for the ostensibly political account. What I am after is less an understand-
ing of the law than making a normative argument for persecution to remain the

central aspect of the moral norm of refugeehood.™*

THE PoriTicAL ACCOUNT OF REFUGEEHOOD

The documents founding the international refugee regime—the 1951 Convention
Relating to the Status of Refugees and the 1967 protocol—are historically rooted in
the European conflicts of the 1930s and 1940s. In line with criticisms of these doc-
uments from activists and politicians, many scholars have called for an expansion
of the definition of refugeehood. Broadly categorizable as “humanitarian
accounts,” these arguments hold that refugeehood should be expanded to include
anyone fleeing from a serious threat of harm. Those who defend this account
argue that such a category is necessary given that most persons flee not persecu-
tion but indiscriminate forms of harm, such as those occurring during wars, fam-
ine, and environmental disasters. The humanitarian account argues that no
normative difference exists between persons who fear harm from persecution
and persons who fear harm emanating from war or ecological disasters.™

Over the years, different ideas for broadening the concept of refugeehood have
emerged, for instance, suggesting either that any form of inflicted violence should
count toward a claim of refugeehood? or that the inability to provide for the basic
needs of a population should lead to such a claim."* Despite their prominence
with many philosophers, these calls for widening the definition of refugee have
always been met by resistance from scholars who defend the centrality of perse-
cution to the concept of refugeehood.

Advocates of the so-called political account resist the idea—which is the central
and uniting aspect of humanitarian accounts—that all forms of harm matter
equally for a claim to refugeehood.” Instead, they argue that there is something
normatively distinctive about persecution, as opposed to other forms of harm,

that translates into a form of protection—namely, asylum—that also functions
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as a political tool in the arena of international politics. Ultimately, this sets perse-
cution aside as something that warrants specific normative attention, and it is for
this reason that the definition of refugeehood should not be widened.'® But what

distinguishes persecution as a special form of harm?

The political account of refugeehood understands persecution as

1. the repudiation of political membership, which constitutes a special form
of harm because refugees cannot be helped at home;’” which

2. gives rise to asylum as a form of protection that promises a new form of
membership and (according to some interpretations) possesses an expres-

sive function: condemning the rights violations of other states."®

While a lack of protection of people’s basic needs is morally problematic, the
political account argues that persecution must be understood as a distinct form
of harm. Most people suffering from a lack of basic security and food or who
are threatened by ecological disruptions can be helped at home. However, perse-
cution denotes the repudiation of membership from a political community and
cannot be resolved except by providing those fleeing this harm with a new
form of membership. Refugeehood is not particularly effective at alleviating suffer-
ing in emergency situations. Instead, other forms of humanitarian aid may be bet-
ter suited to help those in need of food, emergency relief in cases of flooding and
other environmental disruptions, or military interventions where the lives of many
people are endangered by warring regimes.”® These situations often displace peo-
ple, but refuge is often not the best answer. Conflict frequently follows those on
the move even across borders; refugee camps are sites of insecurity and danger;
(neighboring) host states often do not provide adequately for the needs of those
on the move; movement across international borders often signifies that other
forms of intervention or assistance have come too late or not at all. Those in
need of (emergency) aid can be more effectively helped at home, while those fear-
ing persecution cannot. The latter group require a form of protection that differs
in form from the provision of refuge. They require asylum, understood as a pro-
vision not only of protection but of a new form of membership.*

The specific harm that refugees face is thus intrinsically connected to the insti-
tutional response. It requires not just any but rather a specific remedial response to
the form of harm that refugees face. Advocates of the political account do not
argue against the existence of other forms of providing sanctuary or refuge,

such as temporary protected status in the United States or temporary protection
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in the EU, but that asylum is the institutional-political reaction to the specific
form of harm refugees experience.”* These other forms of refuge would, by con-
trast, only provide for basic needs and emergency relief, while asylum requires
providing a new form of political membership, even including, according to
many, the political enfranchisement of refugees prior to acquiring the citizenship
of the host country.*

Moreover, asylum is not only directed at those who receive it but also at those
responsible for persecution. It performs an expressive function—and vice versa a
function of identity reverification.”> Asylum plays a role in the relations between
states insofar as it is used as a signifier for condemning the policies, actions, and
even political structures of states producing refugees. Asylum expresses condem-
nation in a way that emergency relief, even in the form of providing humanitarian
aid through refuge (such as refugee camps), does not.**

While this justification may succeed in distinguishing “necessitous strangers”**
from refugees based on type of harm, and while the ostensibly political account
may thus sufficiently argue that refugeehood is a distinctive concept referring to
those who cannot be helped at home, the link between the repudiation of mem-
bership and persecution is far from clear. This purported connection leads to
questioning whether the political account of refugeehood should not instead be
open to a definition of refugeehood that substitutes “persecution” for “political
oppression.” The arguments levied by the political account—the claim of the spe-
cificity of harm as well as the function of asylum as a political instrument both of
providing membership and of condemning other political regimes—are most con-
sistent, I will argue, only when substituting persecution for political oppression as
the basic pillar of refugeehood.

In the following, I will understand political oppression as a characteristic that
describes life in autocracies as subject to unaccountable political rule. This def-
inition differs to some degree from an understanding of “oppression” more gen-
erally. The philosophical discourse has defined oppression as the systematic
unfair or unjust treatment of groups of people that may occur based on
unwanted or unconscious presumptions on the part of the oppressor, but is,
more generally, built into social structures.*® As such, this form of oppression
may be characterized as a social form of oppression. My focus, political oppres-
sion, is narrower in scope. Understood in a procedural fashion, it refers not only
to the absence of political freedom, but to political institutions wielding illegit-

imate political rule over subjects. It describes the condition of a people subjected
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to unaccountable political rule and thus all those who are subjected to rule, charac-
terized by the denial of the six institutional guarantees, as outlined by Robert Dahl:
elected representatives; free, fair, and frequent elections; freedom of expression;
alternative information; associational autonomy; and inclusive citizenship.”” As
we shall see, political oppression understood as the active denial of these six insti-
tutional guarantees entails a great many strategies and forms of repression that
include, but are not limited to, persecution or any other single form of repression.
This difference also underlies much of the empirical assessment in differentiating
autocratic from democratic rule.*® In sum, I will define political oppression for

the rest of this article as a denial of these institutional guarantees.

WHAT Is SPECIAL ABOUT PERSECUTION?

The understanding of persecution as a special form of wrongful harm derives pri-
marily from the assumption that it cannot be remedied at home. This makes
sense. One cannot credibly argue that persons persecuted can be durably protected
in their home state when they are being actively targeted by the government. On
the surface, this clearly distinguishes persecution from other forms of harm asso-
ciated with the need for humanitarian aid—such as food, shelter, and basic secur-
ity in conflict zones—as well as development aid aiming at the alleviation of
poverty through policy-based aid programs. Yet, this raises the question of
whether persecution is the only form of harm that cannot be remedied at
home. This includes the question of whether all situations of dire need can always
be remedied at home, as well as the question of whether there are other forms of
harm not previously taken into consideration that cannot be remedied at home.
We will begin by looking at the first question.

Political philosophers have argued that a strict division exists between forms of
harm that persons suffer and the ability to remedy them in the countries where
they occur. The situations requiring humanitarian aid, such as ecological disasters
and poverty, usually fall into the category of being able to be remedied in one’s
current location. Yet, as I will show, this division is problematic for two reasons.
First, people living in autocracies can often not be helped in their own countries in
scenarios leading to indiscriminate harm where the sovereign power of the host
state is still intact.

Second, the provision of aid (developmental or humanitarian) to such countries

may bolster authoritarian regimes and therefore help stabilize them. This would
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contradict the idea of condemning refugee-producing states for their autocratic
makeup. We will deal with the first aspect here, on the division between helping
at home and abroad, and turn to the second in the following section.

The idea that those in dire need of basic goods can simply be helped where they
are is incorrect. Even if the readiness of donor countries is assumed, the receptive-
ness of countries in which suffering occurs cannot be. That is, whether people can
be helped at home depends to a large degree on the political regime of the country
in question. Authoritarian regimes often reject humanitarian aid, and develop-
mental, policy-based aid is ineffective (and possibly harmful) in autocracies.”
The reasons for these conclusions lie in the different strategies that autocracies
pursue to guarantee political survival compared to democracies. Autocracies
rely not on the favor of the voters but on a considerably smaller coalition of sup-
porters that can be divided into the “selectorate” (a subset of the population that
contribute to selecting the leader) and the “winning coalition” (a subset of the
selectorate that is sufficient in size to maintain the leader’s power).>* To maintain
power and guarantee survival, leaders in autocracies will thus pursue policies that
cater to the selectorate and the winning coalition rather than to the population at
large. Autocracies thus often reject humanitarian aid where the winning coalition
is small and the leaders are not dependent on the support of the general popula-
tion for political survival.**

The same reasons apply when explaining why developmental and policy-based
aid is ineffective or even harmful for those living under autocracies.’* Aid often
functions as a supplement to government income, being designated for a particular
area (such as education). Governments will then adapt their budget to reflect the
new form of income; in effect, transferring the money it would have spent on edu-
cation to other areas. What this money is used for then depends on the nature of the
political regime. In democracies, such funds may be used to improve the quality of
life for its citizens, but in autocracies, the funds often flow to groups that ensure the
political survival of the regime; thus, the funds are spent on elites or further instru-
ments of repression such as police and the army, in order to maintain power.** In
many cases, developmental aid even leads to a decrease in the quality of life in
autocracies.>* What this means is that people in dire need cannot always be helped
at home. A consistent political account of refugeehood should keep this in mind.
Thus, persecution is not the only form of harm that cannot be remedied at home.

This is not only the case because aid does not arrive in autocratic states, is used

for different purposes by them, or simply rejected, but also because many forms of
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indiscriminate harm are caused by autocratic states. The legal interpretation of
persecution on which the political account is based excludes from consideration
indiscriminate harm as counting toward a claim for refugeehood. Even in its
most encompassing interpretation,®” refugeehood excludes harm that cannot be
linked to a discriminatory reason.>® Yet, indiscriminate violence both appears in
and is used as an instrument by autocracies to control their subjects. The violent
suppression of protest and uprisings may occur without persecutory intent and
affect the population of a specific part of a country indiscriminately.

While many forms of indiscriminate harm may not be intentionally used to
control the population, they may nonetheless be a direct consequence of autocratic
rule.*” The harm involved in some cases of poverty and famine, and often follow-
ing natural disasters, can be traced back to the consequences of autocratic rule.>®
Poverty strikes for many where authoritarian regimes establish “crony capitalist”
systems to satisfy the economic demands of the winning coalition and where their
interest in keeping power does not only lead to the persecution of the intellectual
and oppositional elite, but where the emigration or imprisonment of skilled per-
sonnel leads to economic downturns for the country as a whole.*® Famines, too,
are a product of autocratic rule.** The distinct political structure of autocratic
states, as compared to that of democratic ones, leads to clogged or inexistent infor-
mation channels between those for whom famine looms and those with decision-
making power.*" Even where mechanisms exist for combatting dooming famine,
politically oppressive regimes will often not employ them if saving the affected
population is not strictly necessary for political survival.**

In all these cases, those faced with indiscriminate harm cannot be helped at
home for the same reasons that those facing persecution cannot. Autocratic sover-
eign control of the territory where they reside forbids aiding those affected in place
because their suffering is accepted as part of the equation for the autocratic state’s
political survival. While persecution cannot be remedied at home because it is an
integral part of autocratic political survival, (the responses to) natural disasters sim-
ilarly occur within the political space of autocratic rule.*> When they happen, they
appear as exogenous shocks in the equations of political regimes that assess how
much these and their possible responses will affect their political survival.**

Thus, the political account errs by looking at persecution as the marker for dis-
tinguishing harmful situations that cannot be resolved at home from those that
can. Focusing only on persecution would lead to dismissing many other forms

of harm that can equally not be remedied where people are. The political account
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is right to argue that refugeehood denotes a particular repudiation of political
membership that expresses itself as a specific form of harm requiring a specific
remedial response, but this repudiation must include the subjection to unaccount-
able political rule more generally. That is, it must take political oppression as a
marker for the repudiation of political membership. This expansion would
encompass those that suffer from indiscriminate harm and cannot be helped at
home and those affected by political oppression even if they have not been so
straightforwardly harmed. I will argue why the latter should also be included in

the next section.

TYRANNICAL PEACE

The ostensibly political account does not take into consideration another crucial
aspect of life under autocratic rule: tyrannical peace.* The account assumes a lin-
ear relationship between repression and dissent: People voice their displeasure and
autocratic regimes strike back in response—persecuting them for their political
opinion. This relationship between dissent and repression has, indeed, been
shown through quantitative studies to be a robust one. Autocratic regimes do
react to dissent with repression.*® Yet, this is not the only way repression and dis-
sent interact. Studies on autocracies and repression have shown that the relation-
ship between these two variables is endogenous—it is a bidirectional
relationship.*” Repression is not only reactive, but preventive.*® It targets the
capacity and will to dissent even before dissent has taken place.

Persecution in this sense also functions as a deterrent affecting the will to dis-
sent of many who have never themselves experienced persecution.*” Regimes also
resort to “restrictions” as a form of repression that preemptively curtails dissent.””
Political bans, curfews, the surveillance of citizens, targeting by tax and other reg-
ulatory agencies, imposing legal sanctions, press censorship, and curtailing the
freedom of movement and assembly aim to increase and set a high price on dis-
sent.’" Citizens will think twice about taking to the streets or publicly criticizing
autocratic regimes when their privacy, jobs, or security are on the line, even if the
policies and laws significantly and negatively impact their lives.

What we can observe in regimes in which repression is particularly successful is:
nothing. We observe neither violent forms of repression nor dissent.”* Both the
regime and the citizenry act in reciprocity based on what they expect from each

other. The regime implements restrictions with minimal violent repression with
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the expectation that the citizenry will find the threat of negative sanctions credible,
aiming not at breaking but at limiting the capacity and will to dissent.>® The citizenry,
in turn, does not dissent, based on the expectation that a credible threat of negative
sanctions underlies these restrictions. It leads to the self-censorship of the citizenry.

For autocratic regimes, this arguably represents the best of all worlds. Violent
repression is often politically risky and costly.’* A situation in which autocratic
regimes can modify the behavior of their citizenry and curb dissent before it
appears allows the population to be controlled with minimal risk to the regime
itself, avoiding the negative ramifications associated with the application of vio-
lence.>> Yet the absence of overt forms of violence does not mean that people
are not negatively impacted by autocratic rule. Quite to the contrary. It means
that repression has worked, and the citizenry has been successfully subdued, so
that they will abide by restrictions and refrain from dissent in the anticipation
of possible (not actual) negative sanctions.

Focusing on persecution alone not only disregards the many other instruments
of authoritarian control but it also asks people to seek harm’s way as a precondi-
tion for applying for asylum. Admittedly, refugee law—and, by assumption, the
political account—is “forward-looking,”*® meaning that it does not require perse-
cution to have already happened but only that there is a credible threat of perse-
cution in the future. However, this qualification has negative implications when it
comes to persecution based on “political grounds” and concerns what has been
called “unexpressed political beliefs.””

To establish whether future persecution is likely, courts refer to either certain
innate characteristics possessed by or immutable beliefs, such as religious beliefs,
held by an asylum seeker.”® Courts determine that a risk of future persecution
exists were the asylum seeker’s country of origin to find out who she is or what
she believes in. This is, of course, easier to establish when it comes to determining
refugee status based on some of the 1951 convention grounds, such as race or reli-
gion. It is not as easy when we turn to “political beliefs.” Courts have consequently
struggled with what they call “unexpressed political beliefs.”*® Since the conven-
tion refers to “political beliefs” and not to “political activities,” what matters
goes beyond overt political action. The convention also covers political beliefs
that remain unexpressed. How can unexpressed political beliefs be established
as convention grounds for a right to refugeehood?

Legal practice has turned to the way risk is assessed with regard to the other

convention grounds; specifically, to the persecutory risk based on religious
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grounds.®® Religious beliefs are often intrinsically tied to specific practices. Yet, the
organization of clandestine meetings or concealed places of prayer may, in prin-
ciple, be detected by the state. In order to claim asylum, one needs to prove that
confrontation with the state and harm are likely: that there is a reasonable chance
of the state finding out about one’s clandestinely performed actions.®*

While such reasoning may work with regard to belief systems that are intrinsi-
cally linked to a specific practice (and, often, to specific times and places where
one is in communion with others), the same can hardly be said about unexpressed
political beliefs. Political beliefs do not necessarily require that a person act on
them. If the regime is successful in its repression, many people will withhold dis-
sent because they are afraid of possible sanctions. Repression, after all, is not only
reactive to dissent that has already occurred but aims to curtail the capacity and
break the will to dissent before it occurs.

If this is the case, it seems difficult to argue that concealed political opinions
would eventually lead to a confrontation with the state. When people discuss
their views in meetings or even just among friends, the concerted effort to keep
political opinions concealed would trigger a claim to refugeehood only if the
attempts were unsuccessful. Those that succeed in concealing their political opin-
ions would have no such claim. This also has the perverse implication that a court
could logically reject the asylum claims of activists on the grounds that they could
instead just cease to be so openly activist, and just better conceal their political
opinions.®?

All in all, persecution-based refugeehood accounts are faced with an impasse.
They either give up on their forward-looking aspirations or acknowledge that
political repression is not only reactive to but preventive of dissent. Even though
the first option seems untenable, the political account seems to tend toward this
direction. It essentially asks people to seek harm’s way as a requirement for seek-
ing asylum—even if not in theory, often as a practical consequence. It results in a
performative contradiction: Those fleeing from a risk of harm can only seek pro-
tection if they first seek harm’s way. The politically oppressed are asked to test the
seriousness of the regime to repress its people.

To make this clearer, consider the following hypothetical: Imagine there is a
group of ten people living under a repressive dictator. Assume one member, per-
son X, holds political view A, while person Y holds political view B. X voices view
A and, as a result, gets summarily punished by the dictator. Yet the dictator does
not specify why person X was punished, what parts of political view A were
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objectionable or sanctionable, how far she is allowed to go in voicing her political
opinion, or whether this license applies equally to other political opinions. Person
Y, in anticipation of suffering a similar consequence, does not voice view B—she
reacts to an unspecific but functional threat by self-censoring her own view. Even
if not as a theoretical but as a practical consequence, it seems as if the political
account would likely grant asylum only to person X. Person Y, to have a claim to
asylum, would need to prove that she held view B even if she did not express it,
that such view would have been sanctioned, and that it would have been sanctioned
for reasons similar to those for sanctioning view A with person X. Person Y would
therefore be asked to prove counterfactuals. What follows as a practical consequence
of adopting the political account is that only the person punished will likely receive
asylum, even if the silence of Y is the result of a functioning threat.

As T have argued, the general contours of the political account are valid: refu-
geehood designates the special status of those who cannot be helped at home. Yet,
this argument has consequences far beyond the assumption that this includes only
those who are persecuted. There are both non-persecutory harms that can also not
be remedied at home and other nonviolent forms of repression that nonetheless

lead to modified behavior motivated by a fear of suffering sanctions.

CONDEMNING ILLEGITIMACY: THE INSTITUTION OF ASYLUM

The political account is right when it argues that refugeehood designates a partic-
ular condition that requires a specific institution to remedy. Asylum is designed as
an institution to provide surrogate membership to those whose political member-
ship has been repudiated at home and who cannot be helped where they are. And
yet, as we have seen, the consequences of this proposal reach far beyond the claim
that persecution alone should be the marker of membership repudiation. Instead, I
have argued that it is political oppression that marks the repudiation of political
membership and prevents people from being helped where they are, based on
the logic of autocratic survival. For those living under autocratic regimes, foreign
aid is often either ineffective or detrimental. Likewise, those who are repressed and
do not want to seek direct confrontation with the regime can also not be helped
where they are. The only solution to their particular condition is to be provided
surrogate political membership elsewhere.

Advocates of the political account, however, sometimes argue that there is yet

another side to the institution of asylum that must be accounted for: Asylum
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possesses a particular function within international politics that goes over and
above conferring individuals with protection.®® It possesses a condemnatory func-
tion.®* By granting individuals asylum, the asylum-granting state engages in a per-
formative act that essentially derecognizes the legitimate exercise of authority of
another state. It expresses that the demand for surrogate membership is rightful,
and thus that the origin state is illegitimate in its exercise of political power.*®

The function of asylum is then not only to protect those in need. It is an expres-
sive act of condemnation, and therefore possesses the function of an international
political sanction similar to the withdrawal of diplomats, the imposition of eco-
nomic embargos, or the financing of oppositional or military groups.66
Granting asylum is thus not a politically neutral act. Far from it, it is designed
as an interference in the internal affairs of states that are deemed politically ille-
gitimate.”” This expressive function thus is an important political instrument. If
refugeehood were only a humanitarian tool to help those in need, it would equate
those suffering from, say, natural disasters with those whose suffering was the
direct intention of a state wielding illegitimate power.®® It would not pay any
attention to what had caused the harm in question, nor, as we have seen, to
whether it could in principle be remedied where people are.

The condemnatory effect of asylum allows not only for the international
entrenchment of norms against political oppression but for a clear moral judg-
ment of situations that are caused by other human beings.®® As such, it makes per-
fect sense to condemn persecutory actions. What does not make sense is limiting
condemnation to persecution. As we have seen, the repertoire for repressive state
actions stretches far beyond individually targeting specific people for specific
reasons.

Autocratic states use a wide array of tools to repress their populations, ranging
from inflicting or causing indiscriminatory harm to coercing the population into
abstaining from dissenting. Focusing on condemning persecution alone may not
only send the wrong message but may also be counterproductive. It may send the
wrong message not because it would condone other expressions of political
oppression but because these are equally worthy of international condemnation.
If communicative acts of condemnation are to entrench norms against persecu-
tion, it is hard to argue that international acts of condemnation should not
apply to other expressions of political oppression, too. Condemnation is then war-
ranted not only when autocratic political structures crumble and dissent begins to

appear, or in specific individual cases that serve the regime as exemplary forms of
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punishment aimed at subduing the remaining population, but when any tactics in
the arsenal of politically oppressive regimes are employed.

Furthermore, focusing on persecution may also be counterproductive in
attempting to entrench democratic rights elsewhere. As I have discussed earlier,
providing asylum is not always the best way to aid “necessitous strangers.” In
many cases, humanitarian aid, poverty relief, or military interventions would be
better suited to help those in need. Yet, this is not the case where people are polit-
ically oppressed. Both humanitarian and development aid are either ineffective or
possibly detrimental to those living in politically oppressive regimes. An account
that argues that we should deliver such forms of aid to autocratic states in order to
avoid having to grant people from such states asylum may actually achieve the
exact opposite of what the political account of asylum sets out to do. Rather
than undermining illegitimate and (politically) harmful governance elsewhere, it
may strengthen it. As I have argued, aid to such countries is often diverted into
serving the selectorate and winning coalition. It flows into the military, police,
and secret services, and bolsters the very institutions that repress the citizenry.
Providing aid to autocracies as a substitute to granting asylum makes little
sense if one intends to defend the aims and principles underlying the political
account of refugeehood and asylum.

What remains? If the idea that refugees are, indeed, special is true and that they
are those whose political membership was repudiated and can hence not be helped
where they are, then a political account of refugeehood and asylum cannot only
protect the persecuted. It must consider the causes of persecution and the other
forms of repression autocratic regimes utilize and have at their disposal, as well
as the constant state of coercion under which a politically oppressed people
live. It must acknowledge that the harm coming the way of oppressed people
does not only appear as persecution. It may be indiscriminate at times, or may
manifest itself in policies, regulations, and laws backed by a constant threat of suf-
fering from negative sanctions.

Furthermore, as I have discussed, asylum functions not only as a tool to protect
and provide surrogate membership to those who have lost or never had such form
of membership but also as a condemnatory act in international politics. Focusing
on persecution would put at risk the internal consistency of a foreign policy aimed
at condemning illegitimate and nondemocratic harmful governance elsewhere. It
may also be counterproductive if substituted with international aid that bolsters

rather than erodes autocratic rule. In other words, a truly political account of
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refugeehood must not only consider persecution but also turn to political oppres-
sion as defining both refugeehood and asylum. What is the upshot of such a con-
cept of refugeehood? Is it overinclusive? This is the charge often brought against
other approaches attempting to widen the category of refugeehood, and it is often
levied by the ostensibly political account of refugeehood. Does it apply here? I

examine this question in the last section of this article.

THE CHARGE OF OVERINCLUSION

One of the main criticisms the political account levies against other approaches is
the charge of overinclusiveness. Its proponents argue that a narrower definition of
refugeehood should be preferred because that would make it easier for states to
fulfill their moral obligations toward people in need, and that extending the def-
inition would overburden states and lead to a backlash against the asylum sys-
tem.”® This argument ultimately fails.

The argument is based on two problematic empirical assumptions. The first
holds that a wider definition would necessarily lead to much more refugee migra-
tion.”* Connected to this, the second assumption contends that resource scarcity
requires that we make a selection among which people we should most protect by
granting them asylum.”” The first mistakes the definition of refugeehood as being
a driver of migration. This overlooks the structural and personal constraints on
the decision to migrate. Migration research has found that many different factors
motivate movement or, respectively, the decision to stay in one’s country of origin.
The reason to leave is often complex and includes decisions based on social, eco-
nomic, legal, and environmental, as well as political, factors. The decision will not
be taken simply as a consequence of a change in the official definition of refugee-
hood.”? This is not to say that a change in the definition would have no impact at
all. But, while it is difficult to give well-grounded estimations of the number of
refugees that such a change would result in, it would likely not lead to a dramatic
increase in refugee migration. Even when it comes to life under autocratic rule,
some people will decide to remain where they are. They may have social commit-
ments, be culturally embedded, possess economic incentives, fear the uncertainty
that comes with leaving the country, prefer to stay and fight for democratic change
rather than migrate elsewhere, or simply be forbidden to leave, as is the case in
some authoritarian states such as North Korea. Adopting a wider definition of ref-

ugeehood should then not be confused with a change in the drivers for people to
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move. It does not automatically lead to much more refugee migration, and estima-
tions regarding the number of refugees such a change will result in will remain
largely speculative. What this change does is simply to alter the criteria for eval-
uating whether someone who has chosen to migrate (for a variety of overlapping
reasons) should receive refugee status.

The second empirical assumption turns to the claim of resource scarcity and
our need to limit the definition of refugeehood to accommodate those who
need protection the most.”* This assumption is, at best, speculative and, at
worst, wrong. It is speculative not only because it assumes that the resources pres-
ently allocated to refugee protection function as an upper threshold according to
which states need to make decisions but also because it assumes that all other
things must remain the same. The economic costs of refugee protection are
often high partly because of the policies that affect refugees in their ability to pur-
sue an education or enter the labor market. The costs of refugee protection are not
just a matter of numbers but also depend on the interplay of policies (related to
migration, labor, welfare, education, and so on) that significantly impact how
much refugee protection will cost.”> This is not to mention the immense bureau-
cratic apparatus that is associated with immigration cases, asylum decisions, and
administrative requirements that drives up the price of refugee protection
significantly.

In addition to being speculative, this assumption may also be wrong. Taking at
face value what states proclaim to be their upper limit regarding resource scarcity
may simply equate to giving way to whatever feasibility constraints a state cites,
and have relatively little to do with the actual ability of states to accommodate ref-
ugees.”® In fact, poor states often accommodate far more refugees than the rich
states of the Global North.”” While whether they should do this is a different ques-
tion, it points toward the fact that refugee protection is often not predominantly a
matter of resource scarcity but of allocation and political will. Some have assumed
that political will to aid refugees is scarce in itself.”® T do not dispute this. Yet, this
form of the argument takes a similar route as the “resource scarcity” argument
above and is ultimately speculative. It presumes a certain political climate as a
given threshold against which we should judge how many refugees we should
admit.

The political account is thus wrong when arguing that a narrower definition will
allow states to better fulfill their obligations toward people in need. Why? It is not
the case that the narrower the definition is, the better states would be able to fulfill
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their obligations toward people in need. This would cause significant normative
problems. For if this were the case, we could continuously narrow the definition
of refugeehood, allowing states to better fulfill whatever little obligations toward
refugees remain. We would effectively call for an adaptation of the norm rather
than for an adaptation of behavior in the face of noncompliance. The emphasis
should not be on the “narrowness” of the definition. Instead, what the political
account means to argue for is a conceptual point. It holds that the correct definition
of refugeehood allows actors to better fulfill their obligations toward people in need,
because some people could be helped by other means where they are. I have shown
not only that this is correct but also that this necessitates a turn toward political
oppression as a pillar of the definition of refugeehood. The overinclusiveness charge,
then, does not hold. Not only are the empirical assumptions made by the political
account at best speculative and, at worst, wrong. They also do not lead to a concep-
tual form of overinclusion. A reference to (a purported) resource scarcity should not

lead us to adapt our normative criteria for judging who is a refugee.

CONCLUSION

The political account of refugeehood has classically defended persecution as a
main pillar of the definitions of both refugeehood and asylum. It has argued
that refugees are special. Their predicament can be described as having lost (or
never having possessed) political membership in their country of origin.
Expressed as persecution, such loss of political membership can only be remedied
elsewhere. It is this that makes refugees special and asylum necessary.

Yet, as I have attempted to show, the connection between persecution and polit-
ical membership is important, but persecution is not sufficient to capture the ways
in which political membership can be lost. Further, I have argued that persecution
is not the only harm that cannot be remedied where people are. What makes
many remedies impossible to resolve in situ is the underlying cause for persecu-
tion: political oppression. It is political oppression that leads to persecution.
Political oppression entails the use of numerous different instruments of repres-
sion, ranging from restrictions to surveillance, and the diffusion of fear from neg-
ative sanctions. It leads not only to harming the few but to coercing the many.

The political account of refugeehood is thus correct in its basic normative
assumptions. Refugees are special. They are those that cannot otherwise be helped

where they are, and they lack political membership. Yet, the defining factor for
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such loss and harm should not be persecution but political oppression. It is for
this reason that this account is only ostensibly political. A truly political account
of refugeehood would go far beyond the definition prescribed in international law
and include all those who are politically oppressed.

Would this lead to masses of people knocking on the door of liberal democra-
cies? I have argued that the overinclusion charge is overblown. Not only does it
confuse the definition of refugeehood with a driver for migration but it is also
speculative in its outlook. All in all, the political account of refugeehood needs res-
toration. It requires emphasizing that refugeehood and asylum should be deter-
mined by a lack of political membership characterized by political oppression.
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Abstract: What is political about political refugeehood? Theorists have assumed that refugees are
special because their specific predicament as those who are persecuted sets them aside from
other “necessitous strangers.” Persecution is a special form of wrongful harm that marks the repu-
diation of a person’s political membership and that cannot—contrary to certain other harms—be
remedied where they are. It makes asylum necessary as a specific remedial institution. In this article,
I argue that this is correct. Yet, the connection between political membership, its repudiation, and
persecution is far from clear. Drawing on normative political thought and research on autocracies,
repression, and migration studies, I show that it is political oppression that marks the repudiation
of political membership and leads to various forms of repression that can equally not be remedied
at home. A truly political account moves away from persecution and endorses political oppression
as the normative pillar of refugeehood and asylum.

Keywords: refugees, asylum, autocracies, persecution, repression, oppression
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