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Abstract
In August 2017, responding to a petition from the losing candidate in the presidential election held days
before, the Supreme Court of Kenya declared the results of the election null and void. Dramatic in itself,
the decision stands in surprising contrast to the same Court’s decision to uphold the 2013 election results
following a similar petition. Beyond the different outcomes in 2013 and 2017, the Court’s jurisprudential
approach to the two petitions was markedly different. The Court showed significant deference to the
Independent Elections and Boundaries Commission (IEBC) in 2013, and did not seriously interrogate
its conclusion that the election had been free and fair. In 2017, however, the Court scrutinised the
IEBC’s process and paid close attention to the reasons it gave for declaring the result free and fair.
This article considers the difference in the Court’s approach in two ways. First, from a prescriptive
perspective, it suggests when it is appropriate for courts to closely scrutinise the work of elections
management boards and other ‘fourth branch’ institutions protecting democracy (IPDs). The article
argues that where an IPD performs a function that is constitutive of rights, courts should be prepared
to intervene. By contrast, where an IPD performs a function that is regulative of already constituted rights,
courts of review should act with deference. On this basis, the article concludes that the Court should have
engaged in a deeper review of the IEBC’s 2013 decision. Second, from a descriptive perspective, the article
suggests that the difference between the Court’s 2013 and 2017 approaches can be explained by waning
levels of public trust in the IEBC alongside growing levels of public confidence in the judiciary.
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In late August 2017, the Supreme Court of Kenya heard a challenge to the presidential elections held
just days earlier.1 In a remarkable result, it affirmed the petitioners’ complaints of electoral irregu-
larity and nullified the entire election, ordering a fresh election within 60 days. While such a degree
of judicial intervention into the electoral process is rare and surprising on its own, this decision was
especially stunning because just four years earlier the Supreme Court had dismissed a petition
alleging similar electoral irregularities with nary a glance at the merits of the case.

In this paper we ask two questions. First, why did the Supreme Court respond so differently in
these two cases? We argue that much of the explanation lies in the changing levels of public trust
in the two institutions involved: the courts on one hand and the Independent Electoral and
Boundaries Commission (IEBC) on the other.

As an institution established by the 2010 Constitution, in 2013 the IEBC still basked in the
afterglow of Kenya’s successful constitutional transition. Public trust in the IEBC was high. The
judiciary, on the other hand, had only just begun a process of transformation after decades of
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1Odinga & Another v Independent Electoral and Boundaries Commission & 2 Others [2017] eKLR, Presidential Petition 1
of 2017, 28 August 2017.
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executive influence and partisanship.2 A precariously positioned Supreme Court was not confident
to stick its neck out against a trusted IEBC. By 2017, however, the process of judicial vetting had
restored public trust in the courts, while the IEBC had become mired in corruption scandals and
perceptions of partisanship.3

Second, we use the Kenyan case study to ask when it might be appropriate, more broadly, for
courts to scrutinise the merits of an independent electoral management board’s decisions, or indeed
the decisions of any of the independent institutions that safeguard constitutional democracy. The
entrenchment of an electoral management board (EMB) in Kenya’s 2010 Constitution is consistent
with a broader move in recent years to establish a ‘fourth branch’ of ‘institutions protecting dem-
ocracy’ (or IPDs).4

The addition of a fourth branch to a centuries-old model of constitutional democracy, however,
complicates the web of relationships between those branches. In this paper we focus on one dyad in
this web: the relationship between an IPD and an apex court. We sketch the outlines of a new model
of judicial intervention based on a distinction we draw between the ‘constitutive’ and ‘regulative’
functions that EMBs and other IPDs fulfil.5

We argue that when an IPD acts in ways that constitute rights – that is, when an IPD makes it
possible for people to exercise constitutional rights – judicial intervention is justified. Democratic
rights to vote and stand in elections, for example, are rights that require constitutive conduct
because they cannot be exercised without the machinery of an electoral system in place, including
institutions mandated to operate that machinery. On the other hand, when an IPD acts in a regu-
lative manner, for example by safeguarding already constituted rights against infringement from
other state actors, courts should be less inclined to intervene to set aside IPD decisions.

Our model is prescriptive. It suggests when courts should intervene and when they should defer
to an IPD, but it does not claim to explain why courts have acted or how they will act. Certainly, our
model does not explain the Kenyan Supreme Court’s vastly different responses to the 2013 and 2017

2Section 23 of the Sixth Schedule to Kenya’s 2010 Constitution provided:

‘Within one year after the effective date, Parliament shall enact legislation…establishing mechanisms and procedures
for vetting, within a timeframe to be determined in the legislation, the suitability of all judges and magistrates who were
in office on the effective date to continue to serve in accordance with the values and principles set out in [this
Constitution].’ Parliament in turn enacted the Vetting of Judges and Magistrates Act, 2 of 2011, which established
a Judges and Magistrates Vetting Board. After the board completed its work, 11 judges and 14 magistrates had
been removed for having shown a lack of independence before 2010.

See too Jan van Zyl Smit, ‘Kenya’s New Chief Justice Must Press on with Cleaning Up the Judiciary’ (The
Conversation Africa, 6 October 2016) <https://theconversation.com/kenyas-new-chief-justice-must-press-on-with-
cleaning-up-the-judiciary-66372>.

3International Foundation for Electoral Systems (IFES), ‘Elections in Kenya: 2017 General Elections – Frequently Asked
Questions’ (2017) 6; Maureen Murimi, ‘Kenya Recovers Ksh 52 million from “Chickengate’ Scandal’ (Citizen Digital, 30
March 2016) <https://citizentv.co.ke/news/kenya-recovers-ksh-52-million-from-chickengate-scandal-120362/>; Simon
Ndonga, ‘LSK Urges Prosecutions in “Chicken Gate” Scandal’ Capital News (13 February 2015); Kenya Human Rights
Commission (KHRC), ‘Chickengate Disgrace’ (Nairobi, Press Release, 27 February 2015); Isaac Ongiri, ‘IEBC Chair
Ahmed Hassan Quizzed over “Chickengate” Scandal’ Nation (8 March 2016).

4With respect to electoral management bodies in particular, see Michael Pal, ‘Electoral Management Bodies as a Fourth
Branch of Government’ (2016) 21 Review of Constitutional Studies 85. On institutions supporting democracy in general, see
Mark Tushnet’s two pieces: ‘Institutions Protecting Democracy: A Preliminary Inquiry’ (2018) 12 Law & Ethics of Human
Rights 181, and ‘Institutions Protecting Constitutional Democracy: Some Conceptual and Methodological Preliminaries’
(2020) 70 University of Toronto Law Journal 95.

5We make the distinction between constitutive and regulative institutions on the back of John Searle’s distinction between
constitutive and regulative rules in his Speech Acts (Cambridge University Press, 1969) 33–34. The former makes possible
conduct that is not possible in the absence of the rules for doing it (think of voting, which is impossible without a framework
of rules for doing so), while the latter refers to rules that regulate conduct people would otherwise be free to do (like riding a
bicycle, but being required by law to wear a helmet).
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presidential elections. The IEBC fulfilled a constitutive function in both situations, and we think
that the Court should have approached both petitions with a similar degree of scrutiny, even if
ultimately to uphold the 2013 election.

As a prescriptive account of the relationship between courts and EMBs, then, our model runs up
against the realities of pragmatic realpolitik. In Kenya, in the early 2010s, the balance of public trust
between the IEBC and the judiciary explains the Court’s reluctance to intervene in the 2013 election.
The fact that the 2013 election was concluded without significant electoral violence – a far cry from
2007’s post-election violence – should not be discounted either. The success of the 2013 election
was always going to be measured by the absence of violence.

As another aspect of realpolitik, it is often easier for courts to intervene in low-stakes regulative
IPD decisions than in the high profile, marquee actions that are constitutive of constitutional rights.
This too runs counter to how we propose courts should act. Ultimately, ours is an argument of
constitutional principle. We offer an aspirational, theoretically grounded model for structuring
the relationship between courts and other institutions protecting constitutional democracy, but
we recognise that our model may not be reflected in the choices that courts actually make.

Finally by way of introduction, it’s worth noting that the Court’s intervention in 2017 was completely
ineffective. The successful petitioner, Raila Odinga, ultimately refused to participate in the second
election citing concerns about the IEBC’s integrity. His withdrawal meant that his rival, Uhuru
Kenyatta, would retain the presidency. The irony is that, having found the IEBC to have mishandled
the election in the first place, the Court remitted the election back to the same compromised institution
for the rerun. Although a stunning judicial result, the real-world outcome of the 2017 decision was a
disappointing reminder that constitutional principle does not always triumph over constitutional
practicality.

Outline

In Part II of the paper, we consider the development of IPDs and the fourth branch of government
as a feature of modern constitutional democracy. We examine how a distinction between IPDs
established by ordinary legislation on one hand and by the constitution on the other, frames a
common understanding of their relationship with courts that borrows heavily from orthodox
administrative law, and its distinction between appeal and review.

Overlaying this administrative law framework on the fourth branch of government, however, has
an ambiguous effect. It does not give a clear answer as to when courts should apply intensive
appellate scrutiny to IPD decisions, and when they should show administrative law deference.
Indeed, two leading scholars in the field, Mark Tushnet and Michael Pal, adopt apparently different
positions in this regard. In Part III, we try to resolve the ambiguity by suggesting that it is not the
constitutional or statutory foundation of an IPD that matters, but whether its functions are
constitutive or regulative.

Finally in Part IV, we use our functional model to evaluate the Kenyan judiciary’s responses to
IEBC decisions. As a matter of institutional design, the IEBC has both constitutive and regulative
functions, and while some court decisions are consistent with our model’s prescriptions, others –
like the Supreme Court’s 2013 decision – are not. The point of this evaluation is not to criticise
the Kenyan Supreme Court, but to emphasise that courts are sometimes swayed by pragmatic
considerations even though constitutional principle might pull in another direction.

Framing a new relationship between courts and IPDs

The emergence of the fourth branch of government

Government oversight is not a new idea. Indeed, the very objective of separating the functions of
government between three branches is to ensure that each can act as a counterweight to the
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power of the others and limit their conduct – hence the phrase ‘checks and balances’. In both par-
liamentary and presidential systems, legislatures scrutinise executive conduct and can remove mem-
bers of the executive branch in cases of extreme wrongdoing. In most common law legal systems,
courts are empowered to assess the lawfulness of executive and administrative action.

The experience of the late twentieth century and the start of the twenty-first, however, has sug-
gested that the system may not work as well as we might have hoped. Although Francis Fukuyama
proclaimed the unassailable victory of liberal democracy in the early 1990s,6 the more recent
phenomena of ‘illiberal democracy’,7 ‘competitive authoritarianism’8 and ‘democratic backsliding’9

suggests that the traditional model of divided government is less effective than we might have hoped
at safeguarding the core principles of constitutional democracy. Ad-hoc or standing committees of
the legislature, parliamentary question time, and courts more commonly asked to resolve civil
disputes and enforce criminal law, have all struggled to rein in leaders bent on extending or
consolidating executive power.

One response has been to supplement these traditional mechanisms of legislative and judicial
oversight with a brand new kind of democracy-guarding institution. Constitutional courts staffed
by specialist jurists and with specific jurisdiction have been established for the purpose of ‘defending
the constitution itself’, for example.10 The widespread acceptance of constitutional courts opened
the door to the idea that a specialist institution could be dedicated to protecting constitutional
rules and principles. Agencies tasked with rooting out corruption, ensuring accountability in gov-
ernment spending, and investigating rights abuses at the hands of government emerged throughout
the twentieth century – what we now call IPDs.11

Establishing these democracy-protecting agencies in ordinary legislation has its flaws, however.
It is all too easy for elected legislators to pass laws that increase their chances of re-election, by draw-
ing electoral districts in ways that favour them,12 or making it more difficult for people to vote.13

Experience has shown that nominally independent elections management bodies established by
statute are just as open to self-interested manipulation. Michael Pal suggests that when EMBs are
‘born of regular legislation that defines their existence, functions, authority, and appointments pro-
cess’, they are vulnerable to partisan capture by political majorities.14 Under section 41 of Kenya’s
easily and frequently amended 1963 Constitution, for example, the president was empowered to
appoint and replace all the commissioners of the IEBC’s predecessor, the Electoral Commission
of Kenya (ECK).15 The ECK was widely seen as a co-opted and partisan institution.16

6Francis Fukuyama, The End of History and the Last Man (Free Press, 1992).
7Fareed Zakaria, ‘The Rise of Illiberal Democracy’ (1997) 767 Foreign Affairs 22.
8Steven Levitsky & Lucan Way, ‘Elections Without Democracy: The Rise of Competitive Authoritarianism’ (2002) 13(2)

Journal of Democracy 51.
9Sujit Choudhry, ‘Resisting Democratic Backsliding: An Essay on Weimar, Self-Enforcing Constitutions, and the Frankfurt

School’ (2018) 7 Global Constitutionalism 54.
10Tushnet, ‘Institutions Protecting Democracy’ (n 4) 182.
11Bruce Ackerman, ‘The New Separation of Powers’ (2000) 113 Harvard Law Review 633, 691–93, 716–18; Mark Elliot,

‘Ombudsmen, Tribunals, Inquiries: Re-fashioning Accountability Beyond the Courts’ in Nicholas Bamforth & Peter
Leyland (eds), Accountability in the Contemporary Constitution (Oxford University Press 2014) 233.

12In 2019, the US Supreme Court essentially scuppered any further challenges to partisan gerrymandering by holding, by
the barest majority, that ‘partisan gerrymandering claims present political questions beyond the reach of the federal courts’:
Rucho v Common Cause, No 18-422, 588 US ___ (2019).

13In March 2021, the US Supreme Court heard argument in Brnovich v Democratic National Committee (docket no
19-1257). The case involves a complaint that Arizona voting rules that do not count ballots cast in person by voters outside
of the designated voter precincts violates the federal Voting Rights Act 1965 (52 USC §10101).

14Pal, ‘Electoral Management Bodies’ (n 4) 87.
15For relevant constitutional amendments, see Constitution of Kenya (Amendment) Act 1990, s 2 and Constitution of

Kenya (Amendment) Act 1997, s 6.
16See Independent Review Commission (IREC), ‘Report of the Independent Review Commission on the General Elections

Held in Kenya on 27 December 2007’ (2008) ix, 49; Godfrey Musila, ‘The State of Constitutionalism in Kenya in 2012:
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An important development in the architecture of IPDs was South Africa’s 1996 Constitution,
which entrenched a handful of these integrity institutions in a chapter entitled ‘State Institutions
Supporting Constitutional Democracy’.17 The decision to root an IPD in an entrenched constitution
with a relatively difficult amendment rule, rather than in legislation, executive order or an easily
amendable constitution, lends it a degree of permanence and independence. We might in turn
expect such IPDs to be more effective in keeping the elected branches of government within con-
stitutional limits.18 Whether this turns out to be true, of course, is an empirical question that we do
not propose to answer here. It does seem fair to conclude, though, that recognising the important
role IPDs play in constitutional democracies has led to an increasing tendency to entrench them in
the constitution rather than merely in legislation.

Our focus here is on how the relationship between the courts and IPDs is influenced by institu-
tional design. More than this, we suggest that whether an IPD has constitutional or statutory foun-
dations does not provide a useful guide to framing its relationship with the courts. Rather, what
matters is whether an IPD fulfils a constitutive or a regulative function. We expound on this
novel distinction in Part III below, but first, we consider how the distinction between constitutional
and statutory IPDs invites a rough overlay of orthodox administrative law principles onto the
IPD-court relationship.

An (ambiguous) administrative law model for inter-branch relations

In common law systems, the courts have always retained jurisdiction to review the decisions of
administrative agencies for compliance with the principles of procedural fairness (or natural justice)
and to ensure they do not act beyond the limits of their empowering statutes. This is the doctrine of
ultra vires, or the principle of lawfulness.

Whether courts should be engaged in reviewing administrative decisions on the substantive merits,
however, is a more vexed question. For courts of review to reconsider the substance of administrative
decisions, in the way that courts of appeal reconsider the judgments of the courts below them, might
allow review courts to usurp the decision-making power that the legislature has conferred on the
administrative branch and undermine the very separation of powers that constitutional democracy
requires. The exercise of something approaching appellate jurisdiction, or what is referred to as
‘correctness’ review in commonwealth jurisdictions, is usually confined to very limited circumstances.

Distinguishing between appeal and review in this way is meant to uphold democracy on one
hand and the rule of law on the other. Close judicial scrutiny over whether administrative decisions
are within the limits of empowering statutory provisions upholds the rule of law, while shielding
administrative decisions from close scrutiny of their substantive merits upholds a democratically
representative legislature’s decision to confer decision-making power on specific agents.

As David Dyzenhaus has long argued, however, this dichotomy between the rule of law and dem-
ocracy, and in turn the distinction between different standards of judicial scrutiny, is conceptually
difficult to maintain.19 Indeed, the entwinement of democracy and the rule of law is part of the very

Embarking on a Journey to Reestablish a New Order’ in Christopher Mbazira (ed), Annual State of Constitutionalism in East
Africa (Kituo Cha Katiba 2013) 10; S Ndegwa, P Mwagi, S Kasera, H Owuor & I Karanja (eds), History of Constitution
Making in Kenya (Media Development Association & Konrad Adenauer Foundation 2012) 41–42, 51.

17Constitution of the Republic of South Africa 1996, ss 181–194. Section 181(1) lists six of these institutions: the Public
Protector (a generalist ombudsman), the South African Human Rights Commission, the Commission for the Promotion and
Protection of Rights of Cultural, Religious and Linguistic Communities, the Commission for Gender Equality, the
Auditor-General and the Electoral Commission.

18Pal, ‘Electoral Management Bodies’ (n 4) 87–88. Pal does recognise, however, that constitutionalizing EMBs has not
eliminated partisan interference so much as channelled it in different directions.

19David Dyzenhaus, ‘‘Dignity in Administrative Law’ (2012) 17 Review of Constitutional Studies 87, 109; David
Dyzenhaus, ‘Constituting the Rule of Law: Fundamental Values in Administrative Law’ (2002) 27 Queens Law Journal
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fabric of constitutional democracy. Consider that any statute passed by a democratically elected and
representative legislature carries the imprimatur of the people’s democratic will, but that in a con-
stitutional democracy those statutes must be congruent with the provisions and principles of the
constitution. Just as administrative decisionmakers are bound by the statutes that empower them,
a legislature (and the democratic will it represents) is bound by basic constitutional rules and
principles.

As a result, for courts to keep administrative action within the limits of a democratically enacted
empowering statute is an exercise in both democracy and the rule of law. To suggest that courts
uphold either democracy or the rule of law when applying one or some other standard of scrutiny,
elides the close connection between the two principles. The 1898 decision in Kruse v Johnson recog-
nises the connection between substantive review and lawfulness review, holding that Parliament
cannot have intended to confer a power on an administrative decisionmaker to act unreasonably.20

An unreasonable decision is necessarily unlawful.
In many common law jurisdictions the story of expanding reasonableness review is similar.21 To

the extent that IPDs in general and EMBs in particular are mere creatures of statute and occupy a
position in the constellation of administrative agencies alongside town councils, film review boards
and pharmaceutical safety commissions, we might expect their decisions to be subject to the same
degree of judicial scrutiny on the grounds of procedural fairness, lawfulness and substantive
reasonableness.

The administrative law approach runs through some of Mark Tushnet’s recent and important
work on the relationship between the emergent fourth branch and the courts. He suggests that con-
stitutional courts will ‘routinely exercise supervisory power’ over IPDs, and that they ‘will never
relinquish complete control over the operation of other IPDs.’ If IPDs are to remain meaningful
in the face of judicial oversight of the substantive merit of their decisions, Tushnet finds that
‘the best solution…is for constitutional courts to give substantial deference to jurisdictional and
procedural choices made by IPDs’.22 Indeed, this is largely how the US Supreme Court has
attempted to resolve the question of judicial intervention in administrative decisionmaking.23

How courts should review other government actors’ decisions is a more general and longstanding
problem in administrative law. As is commonly the case in the administrative branch, the work of
IPDs often involves expertise that is not reflected in the judiciary.24 This reveals the administrative
law model’s ambiguity: on one hand, courts should defer to substantive IPD decisions because they

445, 466. See also Richard Stacey, ‘A Unified Model of Public Law’ [2021] (2021) 71 University of Toronto Law Journal
338–375.

20Kruse v Johnson [1898] 2 QB 91.
21In the UK, the limited ground for reasonableness review in Associated Provincial Picture Houses Ltd v Wednesbury

Corporation [1948] 1 KB 223 (decisions are reviewable by a court if they are ‘so unreasonable that no reasonable decision-
maker could have reached it’) has been expanded in recent years to include review of any decision where there is no ‘evident
and intelligible justification’ (seeMinister for Immigration and Citizenship v Li (2013) 249 CLR 332;Minister for Immigration
and Border Protection v SZVFW (2018) 92 ALJR 713). In Canada, ‘patent unreasonableness’ crystallised as a standard of
review in CUPE v New Brunswick Liquor Corporation [1979] 2 SCR 277, and moved to a broader conception of reasonable-
ness in Dunsmuir v New Brunswick 2008 SCC 9; [2008] 1 SCR 190. In the recent decision in Canada (Minister of Citizenship
and Immigration) v Vavilov 2019 SCC 65, the Court explained a reasonable decision at [85] as one ‘that is based on an intern-
ally coherent and rational chain of analysis and that is justified in relation to the facts and law that constrain the decision
maker’. In Kenya, see Rahab Wanjiru Njuguna v Inspector General of Police & Another [2013] eKLR [10]-[11]; Pastoli v
Kabale District Local Government Council & Others [2008] 2 EA 300.

22Tushnet, ‘Institutions Protecting Constitutional Democracy’ (n 4) 104.
23In the United States, court will show ‘Chevron deference’ to administrators interpreting ambiguous provisions in their

own empowering statutes (Chevron USA Inc v Natural Resources Defense Council, Inc 467 US 837 (1984). For a similar prin-
ciple in Canada, see Alberta (Information and Privacy Commissioner) v Alberta Teachers’ Association, 2011 SCC 61, [2011] 3
SCR 654. However, on the merits of decisions US courts will sometimes engage in ‘hard look’ review (Motor Vehicle
Manufacturers Association v State Farm Mutual Automobile Insurance Co 463 US 29 (1983)).

24Tushnet, ‘Institutions Protecting Constitutional Democracy’ (n 4) 104.
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lack the expertise and experience IPDs have; on the other hand, substantively unreasonable IPD
decisions should be just as open to judicial review as any other unreasonable administrative
decision.

At the same time, the entrenchment of IPDs in the constitution beckons the resurrection of a
stark distinction between appeal and review. Michael Pal argues that if IPDs comprise a fourth
branch of government equivalent in constitutional status to the judiciary, legislature and executive,
and which fits into the systems of checks and balances along with them, then IPDs should not be
held directly accountable to any of the other three branches of government.25 Indeed many of the
constitutional provisions establishing EMBs expressly insulate them from judicial oversight.26

On this understanding, the decisions of the fourth branch of government deserve substantial
deference from the courts. Courts should not sit in appeal over IPDs and substitute their own
views for those of the IPD.

This difference in how two leading scholars apply the same set of administrative law ideas sug-
gests that the administrative law model, by itself, is unlikely to provide a useful basis for framing a
relationship between IPDs and courts. One way out of this dilemma is to focus on the function that
an IPD fulfils in a constitutional democracy, particularly whether it facilitates the exercise of rights
or protects them from infringement, rather than whether it has statutory or constitutional origins.

Constitutive and regulative functions

Constituting democratic rights, regulating liberty rights

In The Concept of Law, Herbert Hart describes how a legal system constitutes the categories of law-
giver and legal subject even as it regulates conduct in society. People in a society rely on a set of
secondary ‘rules of rulemaking’ to discern which primary, conduct-governing rules count as law
that must be obeyed. If a government or sovereign expects its subjects to know which rules to
obey, it must follow these secondary rules when it purports to make law. A society’s secondary
rules ‘are constitutive of the sovereign’.27

Primary legal rules, for their part, can be regulative or constitutive in narrower ways. A town
bylaw might prohibit riding a bicycle on the pavement (or sidewalk),28 but the bylaw is not consti-
tutive of bicycle-riding. You can ride a bike whether or not the bylaw exists. Rather, the bylaw reg-
ulates how people may legally do something they are otherwise free to do.

For an example of a primary rule that has a constitutive function, think of electoral law. Voting is
not something you can do in the absence of an electoral system and all the legal and institutional
machinery that establishes it. You can vote only once an electoral system is in place, with rules that
tell you what the various requirements and practicalities of voting are. Electoral law itself is consti-
tutive of the very possibility of voting.29

In most constitutional democracies, moreover, electoral law elaborates on a set of basic consti-
tutional rights to participate in the public life of the community: rights to vote in free, fair and regu-
lar elections, stand for public office, engage in political speech, and form groups or parties for the

25Pal, ‘Electoral Management Bodies’ (n 4) 94: ‘The model carves out the election administration functions previously car-
ries out by other actors within the state and assigns them to an autonomous body not directly accountable to any of the other
branches.’

26ibid 103.
27HLA Hart, The Concept of Law (Oxford University Press 1961) 75 (original emphasis). These observations in The

Concept of Law are the basis of the chapter that follows, describing how a legal system can be said to exist only when
there is a ‘union of primary and secondary rules’.

28ibid 68.
29Ignacio Sánchez-Cuenca, ‘Power, Rules and Compliance’ in José María Maravall and Adam Przeworksi (eds), Democracy

and the Rule of Law (Cambridge University Press 2003) 62, 65.
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purposes of advancing policy objectives.30 Electoral law takes its cue from the constitutionalisation
of democratic rights, and its content is closely informed by those rights. Indeed, where electoral law
departs from or fails to fully uphold constitutional democratic rights, courts have declared them to
be unconstitutional and invalid.31

The electoral system, built up by electoral law and reflecting constitutional rights to democratic
participation, is constitutive of these democratic rights. In turn, the EMB that establishes and man-
ages an electoral system performs a constitutive function. Michael Pal puts it as follows:

The fourth branch model notably recognizes that institutions are required to breathe life into
rights, including democratic ones. It moves beyond protecting certain electoral practices to
guaranteeing a particular institutional setup for election administration. Rights to democratic
participation – such as the right to vote, stand as a candidate, or engage in political speech – are
insufficient on their own in this model.32

Democratic rights are different from other constitutional rights precisely because they require a body of
electoral laws and the machinery of an electoral system in order for people to exercise them. In contrast,
the rights that most other IPDs are tasked with upholding are already held by people and enforceable
against the world. Rights not to be unfairly discriminated against, to security and liberty, to fair labour
practices and to practice a religion freely all guarantee a sphere of personal freedom insulated against
governmental (and sometimes private) interference. These rights delimit the state’s authority over its
subjects, and IPDs protect these rights by regulating the state’s exercise of its authority.33

The rights at stake in disputes before human rights tribunals, auditors general, anti-corruption
agencies and police oversight units remain meaningful and enforceable even without these IPDs.
Unlike democratic rights, they do not depend on a special framework (like an electoral system)
or an institution’s functions (like an EMB running an election) in order for people to enjoy
them. Protecting and enforcing these rights requires an IPD to act in a regulative capacity, rather
than a constitutive one.

Although we have so far suggested a stark line between constitutive and regulative functions, it
may be more accurate to think of IPDs as performing mostly regulative or mostly constitutive func-
tions. A single IPD decision may contain elements that are both regulative and constitutive, and fall
somewhere on a spectrum between purely constitutive and purely regulative. For example, the reso-
lution of a dispute about the application of voter ID laws both regulates elections officials’ applica-
tion of voter laws while helping to constitute the category of legal voter.

Whether the distinction is conceived of as spectral or binary, it nevertheless provides the foun-
dation of the model of judicial engagement that we propose below. At the same time, the distinction
offers a nuanced and comprehensible way to reconcile the difference in approach between Tushnet
and Pal.

30See, for example, Constitution of the Republic of Kenya 2010, art 38.
31In Katiba Institute & 3 others v Attorney General & 2 Others [2018] eKLR, the Kenyan High Court declared unconsti-

tutional various amendments to the Elections Act 2011 and the Independent Electoral and Boundaries Commission Act 2011
(Election Laws Amendment Act No 34 of 2017). In South Africa and Canada, courts have declared as unconstitutional sta-
tutes prohibiting persons serving prison sentences from voting (August and Another v Electoral Commission and Others
[1999] ZACC 3; 1999 (3) SA 1 (CC), and Sauvé v. Canada (Chief Electoral Officer), [2002] 3 SCR 519, 2002 SCC 68) and
which failed to enable citizens abroad to vote (Richter v The Minister for Home Affairs and Others (with the Democratic
Alliance and Others Intervening, and with Afriforum and Another as Amici Curiae) [2009] ZACC 3; 2009 (3) SA 615 (CC
and Frank v. Canada (Attorney General), [2019] 1 SCR 3, 2019 SCC1.

32Pal, ‘Electoral Management Bodies’ (n 4) 96.
33The distinction we draw here between what might be thought of as constitutive and regulative rights is not that different

from Isaiah Berlin classic distinction between positive liberty – meant to connote the freedom to participate in one’s own
government – and negative liberty – describing a sphere of non-intervention from government control for people to pursue
their own conceptions of the good life: Isaiah Berlin, Two Concepts of Liberty (Clarendon Press 1958).
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A new model for judicial engagement

Recall that Tushnet takes the position that courts should retain oversight of the substantive merits of
IPD decisions, while deferring to decisions of a procedural nature. Pal on the other hand reasons
that courts should defer to the substantive decisions that constitutionally entrenched ‘fourth branch’
IPDs make, and intervene only in procedural matters. When IPDs have merely statutory foundation,
though, Pal concludes courts should engage in substantive review as they do with any other admin-
istrative agency.

Our suggestion is that the distinction that matters is not the constitutional or statutory origin of
an IPD, or even the substantive or procedural character of a decision, but whether an IPD’s decision
is constitutive or regulative of rights. When an IPD acts in a constitutive capacity, courts should
retain oversight of the substantive merits of that IPD’s decisions in the way that Tushnet suggests,
exercising a degree of scrutiny similar to an appellate court. But when an IPD acts in a regulative
capacity, courts should review the decision as it would any other administrative decision, on the
familiar administrative law grounds of procedural fairness, lawfulness and reasonableness.

Our justification for this new approach is on one hand ontological, and on the other hand an
extension of Pal’s equivalency thesis. From an ontological perspective, EMBs are usually tasked
with both running elections and certifying their integrity. To refuse to allow a court to review
the substance of an EMB’s declaration that an election was fair leaves the EMB as the only guarantor
of its own competence. It stands somewhat to reason that if the EMB was incapable of running a fair
election in the first place, we might want to be sceptical about its post-facto declaration that the
election was fair. The ontological problem is that we can never know anything about the fairness
of the election – resting as it does on the competence of the EMB – if all we have is the EMB’s
own declaration that it is competent and that the election was fair.34

The self-referential, bootstrappy nature of this arrangement is a worry precisely because the pri-
mary actor on which our democratic rights depend is the EMB. We cannot exercise our democratic
rights except through the electoral machinery that the EMB operates. When an EMB makes an error
that undermines these democratic rights and courts are unavailable to scrutinise the EMB’s conduct,
voters will be left with no forum in which to vindicate their rights.

When some state actor performs the primary act that threatens constitutional rights, an IPD may
be called on to perform a regulative function (in some cases IPDs may even have jurisdiction over
rights-limiting conduct in the private sphere). A human rights commission is asked to intervene, for
instance, only after a person is alleged to have discriminated against a certain group. A police
inspector general is asked to investigate only after police are alleged to have improperly executed
a warrant. An anti-corruption agency acts only when public funds may have been misappropriated,
and so on. These IPDs all play secondary review roles, scrutinising a primary act by a different
branch of government that affects rights that people already hold and enjoy.

This observation captures our argument’s institutional dimension. To ensure that constitutional
rights are respected and protected in a government structure that separates power, the relationship
between the branches of government should be such that there is at least one forum of oversight for
each rights-affecting act. Where the police execute a warrant improperly or government officials
commit corruption, fourth-branch institutions exist to protect the relevant affected rights. For vot-
ing rights, which must be constituted by an electoral system and some institutional actor in the first
place, the fourth branch tends not to play an oversight role. It is true that in some situations the
EMB might not be the institution the actions of which constitute democratic rights: the executive
branch may play a role in elections or intervene in a specific election, and the EMB may in these

34In social psychology, this is referred to as the Dunning-Kruger effect, a cognitive bias in which people of low ability tend
to be unaware of their low ability: Justin Kruger and David Dunning, ‘Unskilled and Unaware of it: How Difficulties in
Recognizing One’s Own Incompetence Lead to Inflated Self-Assessments’ (1999) 77 Journal of Personality and Social
Psychology 1121.
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cases exercise some degree of oversight. But where the EMB’s conduct constitutes rights, our con-
cern is that there is rarely another fourth-branch institution capable of scrutinising the EMB’s
conduct.

We can also put the point in terms of Pal’s equivalency thesis. If we take seriously the idea that
fourth-branch IPDs occupy a position similar in status to the other three branches of government,
then it follows that all four branches should be subject to a similar degree of substantive oversight.
Along with the courts, IPDs other than EMBs scrutinise the conduct of the executive, legislative and
administrative branches when it affects constitutional rights. When an EMB’s conduct affects demo-
cratic rights, equivalency demands that some other branch of government be empowered to scru-
tinise those decisions. The judiciary already plays an oversight role with respect to the legislature’s
rights-affecting decisions, and there seems to be no reason it should not scrutinise an EMB’s
rights-affecting conduct.

We end this part of the paper with a point we take up in our examination of Kenya’s experience:
EMBs perform constitutive as well as regulative functions. When an EMB acts as a tribunal for the
resolution of electoral disputes, for example, the EMB is itself a point of secondary oversight that
regulates primary conduct affecting democratic rights. On our normative model, there is less justi-
fication for substantive judicial intervention here because the EMB already provides a point of sec-
ondary oversight. Courts should be prepared to let EMBs get on with these regulative functions,
overseeing their decisions with something more akin to administrative law review than strict appel-
late scrutiny.

In any particular arrangement, however, questions will remain about how well insulated a par-
ticular EMB’s dispute-resolution branch is from its elections-management branch. Kenya’s IEBC,
for example, has established two distinct dispute resolution tribunals, the Electoral Code of
Conduct Enforcement Committee and the Dispute Resolution Committee. Although staffed by
IEBC commissioners, both bodies are constituted differently from the IEBC itself and are intended
to operate with some degree of institutional independence. The general point about this separation
of functions, however it may happen, is that courts may not need to subject an IPD’s regulative
functions to searching substantive scrutiny if the fourth branch is already able to exercise at least
some degree of meaningful secondary scrutiny. We use the relationship between Kenya’s courts
and its IEBC in the 2010s to explore this dynamic.

Evaluating electoral reticence and activism in Kenya’s judiciary

Kenya’s 2010 Constitution provides that the IEBCs is responsible for ‘conducting or supervising ref-
erenda and elections to any elective body or office established by the Constitution’ (Article 88(4)).
Further, at every election, the IEBC must ensure that the voting system is ‘simple, accurate, verifi-
able, secure, accountable and transparent’ (Article 86(a)), that the electoral system delivers ‘free and
fair elections’ and is ‘administered in an impartial, neutral, efficient, accurate and accountable man-
ner’ (Article 81(e)). In order to fulfil this mandate, Article 88(4) lists a number of more specific
IEBC functions:

a. the continuous registration of citizens as voters;
b. the regular revision of the voters’ roll;
c. the delimitation of constituencies and wards;
d. the regulation of the process by which parties nominate candidates for elections;
e. the settlement of electoral disputes, including disputes relating to or arising from nomina-

tions but excluding election petitions and disputes subsequent to the declaration of election
results;

f. the registration of candidates for election;
g. voter education;
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h. the facilitation of the observation, monitoring and evaluation of elections;
i. the regulation of the amount of money that may be spent by or on behalf of a candidate or
party in respect of any election;

j. the development of a code of conduct for candidates and parties contesting elections; and
k. the monitoring of compliance with the legislation required by Article 82(1)(b) relating to

nomination of candidates by parties.

The performance of some but not necessarily all of these functions is constitutive of democratic
rights. Without the IEBC impartially and efficiently conducting simple, transparent and
accurate elections, registering voters and candidates, delimiting electoral boundaries, or observing
and monitoring the elections, it is not clear how rights to vote could, practically speaking, be
exercised.

Certain of these functions are more regulative in nature, however. They require the IEBC to con-
sider how the exercise of democratic rights may have been affected at other points in the electoral
system, rather than to construct or operate the machinery for exercising those rights in the first
place. The standout example of the IEBC’s regulative functions is paragraph (e) above: the settle-
ment of electoral disputes (other than those challenging the declaration of results). The operative
distinction lies in the fact that when the IEBC is called on to settle a dispute, for example going
to the nomination of candidates or some other intermediary step in the electoral process, the parties
approaching the IEBC are alleging that their already-constituted democratic rights are under threat.
In these cases, the IEBC’s dispute tribunal acts to regulate the conduct of another actor in the elect-
oral system.

The regulation of the process by which parties nominate candidates for election (paragraph (d))
is also more regulative than constitutive, because the primary rights-affecting conduct – selecting
candidates for election – happens within the walls of political parties themselves. In this case demo-
cratic rights are primarily affected by the internal party process rather than the IEBC’s conduct. On
the other hand, where an EMB (Kenya’s IEBC or some other EMB) makes rules that govern how
parties can nominate candidates, the EMB’s rules would tend towards the constitutive rather than
the regulative end of the spectrum.

Seeing each of the IEBC’s functions as predominantly constitutive or regulative helps us to
evaluate the Kenyan Supreme Court’s justifications for judicial intervention or deference in
electoral challenges. As a normative point, we do not think it is justifiable for the Supreme
Court to decline to engage in deep and critical scrutiny of the IEBC’s constitutive functions –
although there may be compelling reasons of political pragmatism to refrain from doing so.
More broadly, we suggest that the relationship between EMBs (or other IPDs) and courts should
be structured with this functional distinction in mind. EMBs should expect to have the courts
take a close look at their constitutive functions (or in terms of judicial procedure, subject them
to appeal on the merits), while being left to perform their regulative functions subject only to
administrative law review.

Judicial reticence: the 2013 decision and review of IEBC tribunal decisions

The Kenyan Supreme Court’s responses to the petitions challenging the presidential election results
in 2013 and 2017 are at polar extremes, even though the facts of both cases are remarkably similar.
Uhuru Kenyatta and Raila Odinga were the leading presidential candidates both times, Kenyatta
appeared to have won by a whisker both times, and Odinga petitioned the Court both times.
In 2013, the Court had little to say beyond confirming the IEBC’s declaration of Kenyatta as the
winner, but in 2017 the Court interrogated the evidence and set aside the entire election. We
look first at the Court’s restrained response in 2013.
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The 2013 election, Kenya’s first under the 2010 Constitution, took place on 4 March 2013. There
was a record turnout, which saw over 12 million Kenyans cast their votes.35 After the newly formed
IEBC declared that Uhuru Kenyatta had won, passing the threshold to avoid a runoff by only 8400
votes, Raila Odinga petitioned the Supreme Court with allegations of irregularities.36

The Court rejected Odinga’s challenge and upheld the IEBC’s declaration of the results.37 In
stark contrast to the 2017 judgment, the Court was highly deferential to the IEBC. Indeed, the
need for deference was its primary justification for dismissing Odinga’s petition, even though the
Court did not justify its commitment to deference in the first place. On the contrary, the Court
appeared merely to have accepted the IEBC’s submission that courts owe the IEBC deference.
In a section of the judgment headed ‘Judicial restraint’, the Court paraphrased counsel for the
IEBC’s arguments:

Learned counsel…has called for the adoption of restraint by the Court, in this Presidential
election matter. He urges that the facts and special circumstances of this case require restraint,
in the judicial approach.38

The Court then accepted two lines of argument urged by the IEBC. First, it agreed that the elections
must have been free and fair simply because, unlike 2007 and happily so, there had been no post-
election violence. Second, the Court accepted the IEBC’s position that courts should in general
refuse to intervene in political matters. Relying on the US Supreme Court’s decision in Bush v
Gore and the South African Constitutional Court’s decision in Minister of Health v Treatment
Action Campaign, the Court concluded that it should show restraint in order to nurture public
trust in the judiciary and promote national stability, especially in a new and fragile democracy.39

Instead of intervening in the presidential election, the Court held, it is better for the Court to pre-
serve its ‘political capital’ until it really needs it.40

The Court seemed eager to find additional reasons to avoid the merits of the petitioners’ case.
The burden of proof the Court imposed on the petitioners, for example, is ‘almost insuperable’41

and at odds with established jurisprudence and procedural rules about standards of proof.
Similarly, the Court preferred inflexible interpretations of the time limits and rules for the admis-
sibility of evidence, despite the injunction in Article 159(2)(d) of the Constitution that ‘justice shall
be administered without undue regard to procedural technicalities’.42

35Collins Odote & Linda Musumba (eds), Balancing the Scales of Electoral Justice: 2013 Kenyan Election Dispute Resolution
and Emerging Jurisprudence (International Development Law Organization and Judiciary Training Institute 2016) 5.

36John Harrington & Ambreena Manji, ‘Restoring Leviathan? The Kenyan Supreme Court, Constitutional Transformation
and the Presidential Election of 2013’ (2015) 9 Journal of East African Studies 175, 175.

37Odinga and Others v Independent Electoral and Boundaries Commission of Kenya and Others [2013] eKLR, Petition 5 of
2013, 30 April 2013.

38ibid [219].
39In Bush v Gore 531 US 98 (2000), the US Supreme Court ordered a halt to the recount of ambiguous presidential election

ballots in the state of Florida because different methods of counting in different counties violated the Equal Protection Clause,
and no standardised method could realistically be determined before statutory deadlines for vote certification. In Minister of
Health v Treatment Action Campaign [2002] ZACC 15; 2002 (5) SA 721 (CC), the South African Constitutional Court
warned against ordering the government to take specific action to meet its obligations to fulfil economic and social rights.
It must be noted, however, that the Court nevertheless found the government’s policy to have infringed constitutional rights
and ordered it to replace that policy with one that did not violate constitutional rights. It is exceedingly odd that the Kenyan
Supreme Court would have relied on this case for the principle of restraint, when it is almost universally hailed as one of the
most important examples of judicial willingness to engage government in meeting obligations flowing from constitutional
economic and social rights.

40Odinga v IEBC (2013) (n 37) [221]–[224].
41Harrington & Manjee, ‘Restoring Leviathan?’ (n 36) 180.
42Odinga v IEBC (2013) (n 37) [217]–[218].
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When the Court did finally get to the petitioners’ core substantive complaint, its reasoning for
rejecting it was thin. The petitioners’ argument was that the constitutional requirement that a presi-
dential candidate win ‘more than half of all the votes cast in the election’ should be understood to
include spoiled ballots.43 The Court disagreed, however, concluding that spoiled ballots should not
be counted in the calculation of whether a candidate has passed the 50 per cent threshold necessary
to avoid a runoff.44

The Court did not offer much in the way of reasoning to support its interpretation, despite hav-
ing been asked by the petitioners to provide a ‘guiding interpretation’. Instead, the Court stated that
in taking a broad and purposive approach to interpretation, as urged by the IEBC, the only conclu-
sion was that only ‘valid’ (i.e., unspoiled) votes should be included in the runoff calculation.45 It is
unclear why a broad and purposive approach to interpretation supports the view that ‘all votes’ does
not include spoiled ballots. The Court only briefly cited a judgment of the Seychelles Court of
Appeal in support, without evaluating or even rehearsing its reasoning.46

Read as a whole, the effect of the judgment is to ‘insulate both the IEBC and the candidate which
it declares to have won in the first round from effective challenge in almost all cases.’47 Although the
Court offered a handful of additional reasons not to intervene in the election results, it is difficult
not to see them as anything other than post-hoc justifications for an a priori determination that the
Court should not intervene.

Judicial confidence: the 2017 election

While in 2013 the Court was satisfied with the IEBC’s evidence and arguments, in 2017 it took a
much more inquisitorial approach. Early on in the proceedings the Court ordered an independent
audit of the presidential election forms – unimaginatively named Form 34A, Form 34B and Form
34C – and the electronic process by which they were generated. Section 39(1C) of the Elections Act
requires election officers at each polling station to fill in the results on Form 34A and transmit a
scanned image of the form to the constituency tallying centre (CTC). The returning officer at
the CTC is then to verify and tabulate the results from the various polling stations in the constitu-
ency and generate form 34B. The results are then to be sent to the national tallying centre (NTC)
where the chairperson of the IEBC must verify results and generate Form 34C.

Relying on the audit report, the Supreme Court confirmed a handful of irregularities. We high-
light just two here. First, the IEBC announced the results of the election before its own electronic
system had confirmed all the votes. Election results had been transmitted from polling stations to
tallying centres without scanned images of Form 34A,48 and results were thus improperly tabulated
on Form 34B. In turn, the results on the IEBC website differed from those on the various Forms 34B
and 34A.49 The IEBC admitted in court that it had declared the election results before receiving
authentic Forms 34A from polling stations in respect of more than 3.5 million ballots.50

Second, the Court accepted evidence casting doubt on the authenticity of the forms themselves.
Forms 34A and 34B have security features consisting of serial numbers, barcodes, and the IEBC’s

43Constitution of Kenya 2010, s 138(4)(a) (our emphasis).
44Odinga v IEBC (2013) (n 37) 282–283.
45ibid [285].
46ibid [285]–[266].
47Harrington & Manjee, ‘Restoring Leviathan?’ (n 36) 180.
48Odinga v IEBC (2017) (n 1) [24]; Alvin Atallo, ‘The Kenyan Supreme Court Overturns Presidential Election Results: Of

Forms 34As, Bs and Cs’ (Oxford Human Rights Hub Blog, 18 October 2017) < https://ohrh.law.ox.ac.uk/the-kenyan-supreme-
court-overturns-presidential-election-results-of-forms-34as-bs-and-cs/>.

49Odinga v IEBC (2017) (n 1) [29].
50ibid [273].
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watermark.51 However, as the audit discovered, 59 out of 290 Forms 34B were missing some or all of
these security features. Five of them were not signed. Many of the Forms 34A were not stamped or
signed, and many of them were questionable photocopies.52 The missing signatures were a great
puzzle to the Supreme Court, which noted that a signature is a simple and easy way for an electoral
officer to attest to the accuracy of results.53

Taken together, the Court held that these problems raised reasonable doubts as to whether
‘the election can be said to have been a free expression of the will of the people’.54 In taking the
unprecedented step of nullifying the presidential election, the Court concluded that irregularities
in the electoral process or non-compliance with constitutional and statutory requirements need
not affect the outcome of the election in order for them to render an election unfair. Rather, irregu-
larities and non-compliance are unfair in and of themselves. ‘Where an election is not conducted in
accordance with the Constitution and the written law,’ the Court held, ‘then that election must be
invalidated notwithstanding the fact that the result may not be affected’.55

In reaching this conclusion, the Court rejected the IEBC’s arguments that unfairness flows only
from irregularities significant enough to alter the outcome.56 We take no position on this particular
point of electoral law, but we want to emphasise that the Court engaged in the debate in the first
place. It did not simply defer to the IEBC’s submissions without explaining its reasons for doing
so, as it did in 2013.57 In 2017, the Court concluded that nullifying the election was almost inev-
itable under the weight of evidence:

[I]t is our finding that the illegalities and irregularities committed by the [IEBC] were of such a
substantial nature that no Court properly applying its mind to the evidence and law as well as
the administrative arrangements put in place by the IEBC can, in good conscience, declare that
they do not matter.58

The Court’s response in the 2017 election is consistent with our view that when it comes to func-
tions constitutive of voting rights – like tabulating and counting votes – courts should adopt an
appellate posture and reason through the facts and the law themselves. Courts should come to
their own conclusion as to whether an election was fair, rather than asking only whether an
EMB’s view as to the election’s fairness meets an administrative law standard of reasonableness.

If the Kenyan Supreme Court had engaged in traditional administrative law review in 2017, it
might have been compelled to uphold the election. Without a de novo hearing on the merits
and searching scrutiny of the evidence relating to the transmission and authenticity of voting
forms, a conclusion that the 2017 elections had been fair does appear to be reasonable. Indeed,
international observers from the EU, the AU, the Commonwealth and the East African
Community had overwhelmingly found the elections to be generally free.59

More to the point, the Court’s assessment was the first time that the IEBC’s decision was scru-
tinised at all, by anyone other than the IEBC itself. Without judicial scrutiny on the merits, it is not

51ibid [92].
52ibid [377].
53ibid.
54ibid [292], [378].
55ibid [171].
56For the Court’s reasoning on this point, see [189]–[193].
57In 2013, The Court referred glancingly to a Nigerian Supreme Court decision for the proposition that electoral irregularities

must affect the outcome to be reviewable: Buhari v Obasanjo (2005) CLR 7(k) (SC), quoted in Odinga and Others v Independent
Electoral and Boundaries Commission of Kenya and Others [2013] eKLR, Petition 5 of 2013, 30 April 2013 [184], [193].

58ibid [379].
59Michael Chege, ‘Kenya’s Electoral Misfire’ (2018) 29 Journal of Democracy 158, 160; The Editorial Board of the

Washington Post, ‘Kenya May Have Had Its Fairest Election Yet. The Winner Shouldn’t Tarnish It’ (Washington Post, 14
August 2017) <http://wapo.st/2fFpF2F>.
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clear to whom voters concerned about the integrity of an election could turn. The constitutive
nature of the IEBC’s function here, in breathing life into democratic rights, justifies judicial inter-
vention when it comes to reviewing complaints about election results.

The distance between 2013 and 2017

On our model, the Supreme Court should have looked as deeply into the substance of the electoral
petitions in 2013 as it did in 2017. Instead, the 2013 Court accepted the IEBC’s arguments about
deference and satisfied itself with the IEBC’s assurances that the election was fair. Although our
model is prescriptive rather than descriptive, there is one sense in which it does explain the deci-
sions: the Court simply took the wrong approach in 2013.

In this section of the paper we consider why the Court’s decisions are so far apart. To do so, we
build on the Court’s own admission in the 2013 judgment that it did not have enough ‘political
capital’ to spend.60 The 2017 election, evidently, was one of the ‘rare occasions’ when it was appro-
priate for the Court to dip into its savings. As we have argued throughout this paper, however, the
dilemma presented by the 2013 and the 2017 election petitions was essentially the same. It is not so
much that the ‘occasion’ was different in 2017, but rather that the Supreme Court had more political
capital to spend.

The Court’s increased political standing, and its confidence in that standing, is in large part due
to the process of vetting judges and magistrates. Before 2010, the Kenyan judiciary was widely per-
ceived to be aligned with, if not entirely captured, by the ruling party. Raila Odinga did not even
bother to approach the courts in 2007 after the incumbent president, Mwai Kibaki, was declared
to have won the election. Part of the transition to the new constitutional order was therefore
what has been referred to as the ‘radical surgery’ of the Kenyan judiciary.

Acknowledging that the judiciary had a deep-seated problem with systemic corruption, the draf-
ters of the Constitution agreed that every judge and magistrate who held their position before the
effective date of the 2010 Constitution would have to reapply for their job and undergo a vetting
process governed by statute.61 If the Vetting of Judges and Magistrates Board found that they
had failed to act with integrity, fairness and honesty prior to 2010, they could be removed from
the position. The process saw the dismissal of eleven judges and fourteen magistrates.62 Reasons
given for their dismissal included lack of impartiality, incompetence, negligence, conduct unbecom-
ing of a judicial officer and being aware of human rights violations but doing nothing about them.63

Separately, with the growing recognition in the wake of post-election violence in 2007 that effect-
ive electoral dispute resolution could play a key role in national stability, Chief Justice Willy
Mutunga formed the Judiciary Working Committee of Election Preparations (JWCEP) in 2013.
The JWCEP (now the Judiciary Committee on Elections) was initially comprised of nine judges
and magistrates from the Supreme Court, Court of Appeal, High Court and Magistrates
Courts.64 Its mission was to strengthen and improve the Judiciary’s capacity to resolve election peti-
tions in a ‘people-focused’ and expeditious manner. To do so, it aimed to design and implement a
programme to build the capacity of judges with respect to the adjudication of electoral disputes.65

While the vetting process worked to increase public confidence in the judiciary as a whole, the

60Odinga v IEBC (n 37) [224].
61Constitution of Kenya 2010, Sixth Schedule, s 23; Vetting of Judges and Magistrates Act 2011, ss 7 and 8.
62See Jan van Zyl Smit, ‘Kenya’s New Chief Justice Must Press on with Cleaning Up the Judiciary’ (The Conversation, 6

October 2016) <https://theconversation.com/kenyas-new-chief-justice-must-press-on-with-cleaning-up-the-judiciary-66372>.
63See First Announcement: Judges and Magistrates Vetting Board Determinations Concerning the Judges of the Court of

Appeal [2012] eKLR.
64Judiciary Working Committee on Election Preparations, ‘Post-Election Report: March – September 2013’ (2013) 17.
65David Majanja, ‘Judiciary’s Quest for a Speedy and Just Electoral Dispute Resolution Mechanism: Lessons from Kenya’s

2013 Elections’ in Collins Odote & Linda Musumba (eds), Balancing the Scales of Electoral Justice: 2013 Kenyan Election
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JWCEP’s work helped to restore public confidence in the judiciary’s role as an arbiter in electoral
disputes.

During the same period from 2013 to 2017, the IEBC’s public standing dropped. First was the
‘Chickengate’ scandal. Between 2015 and 2017, an investigation by the Ethics and
Anti-Corruption Commission (another constitutional fourth-branch institution) revealed details
of an arrangement in which a British printing firm paid bribes to IEBC officials in return for ballot-
printing contracts (the bribes were referred to as chickens in their communications).66 Several IEBC
officials were arrested and others resigned.67 By August 2016, a year before the next general election
was scheduled to be held, there was essentially no electoral commission.

Second, the selection of new commissioners was plagued by accusations of favouritism. The
President’s nomination of Wafula Chebukati as chairperson was particularly controversial, as he
had lower qualifications compared to other candidates.68 The new Commission took office in
January 2017, with Chebukati as chairperson, with less than seven months to go until the election.
That timeline would be a challenge even for a qualified and competent commission, but with rela-
tively inexperienced and apparently partisan commissioners and a recent history of corruption, the
IEBC commanded little public trust leading up to the 2017 election.69

With the IEBC slipping in public trust and the courts newly ascendant, the political cost of judi-
cial intervention in electoral outcomes was greatly reduced. In terms of political capital, the 2017
Court was much better positioned than the 2013 Court to subject the IEBC to appellate scrutiny.

Judicial responses to regulative functions

While we think that the Supreme Court made a mistake in 2013 by refusing to engage in substantive
review of the IEBC’s constitutive functions, the courts have at times been appropriately deferential
to the IEBC’s regulative functions, and in particular to its dispute resolution functions under Article
88(4)(e) of the Constitution.

It bears noting here that this provision specifically excludes disputes relating to the declaration of
results from the IEBC’s dispute resolution jurisdiction. Any complaints about the outcome of an
election will have to be presented to the courts in the first instance. This is consistent with our func-
tional argument in two ways. First, the declaration of electoral results is more constitutive of voting
rights than regulative of them. Determining who will be your next president (or prime minister or
legislative representative) is in many ways the purpose of a person’s right to vote. Counting votes
and in turn declaring a winner is what makes a person’s vote meaningful: these functions are con-
stitutive of the right to vote, and are the kind of function that courts should be involved in oversee-
ing. Second, without judicial oversight of the IEBC’s determination of electoral results, there would
be no forum for independent secondary oversight of elections.

The dispute resolution authority that the 2010 Constitution confers on the IEBC is thus limited
to regulative matters. We consider here a handful of court judgments illustrating how the courts
have approached review of these regulative matters in a way that is consistent with our model’s nor-
mative prescriptions. In the 2013 High Court case of Diana Kethi Kilonzo & Another v Independent
Electoral & Boundaries Commission & 10 Others,70 for example, the petitioners challenged the IEBC

Dispute Resolution and Emerging Jurisprudence (International Development Law Organization and Judiciary Training
Institute 2016) 28.

66Murimi (n 3); Simon Ndonga, ‘LSK Urges Prosecutions in “Chicken Gate” Scandal’ Capital News (Nairobi, 13 February
2015); KHRC (n 3); Isaac Ongiri, ‘IEBC Chair Ahmed Hassan Quizzed over “Chickengate” Scandal’ Nation (Nairobi, 8 March
2016).

67IFES (n 3) 5–6.
68ibid.
69ibid 6.
70Diana Kethi Kilonzo & Another v Independent Electoral & Boundaries Commission & 10 Others [2013] eKLR.
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Dispute Resolution Committee’s holding that the first petitioner was ineligible to contest a senat-
orial by-election for Kenya’s Makueni County. The DRC made this initial determination because
it could not trace the candidate’s registration in the biometric voter registration database, and the
serial number of the voter registration slip she submitted turned out to have been used before –
by former President Mwai Kibaki, no less.71

The Court affirmed that under Article 165(3) of the Constitution, it had supervisory jurisdiction
over the IEBC and, by extension, the DRC, but only with regards to ensuring that ‘the Constitution
is obeyed and respected by tribunals and other bodies’.72 That is, the Court saw its role in this case
as confined to policing the boundaries of the IEBC’s lawful powers. The Court therefore adopted a
position of deference to the IEBC:

The Constitution allocates certain powers and functions to various bodies and tribunals. It is
important that these bodies and tribunals should be given leeway to discharge the mandate
bestowed upon them by the Constitution so long as they comply with the Constitution and
national legislation.73

The Court then held that the DRC had the authority to hear and determine the complaint in
accordance with the powers granted to the IEBC by Article 88(4)(e) of the Constitution.74 In dis-
missing the petition, the Court observed that there was no indication that the first petitioner had
been denied a fair hearing.75

A 2016 case has a similar thrust. In Moses Mwicigi v Independent Electoral and Boundaries
Commission,76 the Supreme Court affirmed a decision of the DRC that a complaint was improperly
put before it (i.e., that the DRC did not have jurisdiction to hear the complaint). The High Court
had agreed, but the Court of Appeal set aside the DRC’s decision and substituted it with its own
order. The Supreme Court upheld the High Court’s decision and restored the DRC’s original
order, castigating the Court of Appeal in a passage that speaks directly to the importance of allowing
a constitutionally mandated fourth-branch institution to fulfil its regulative functions:

To allow an electoral dispute to be transmuted into a petition for the vindication of fundamen-
tal rights under Article 165(3) of the Constitution, or through judicial review proceedings, in
our respectful opinion, carries the risk of opening up a parallel electoral dispute-resolution
regime. Such an event would serve not only to complicate, but ultimately, to defeat the sui gen-
eris character of electoral dispute-resolution mechanisms, notwithstanding the vital role of
electoral dispute-settlement in the progressive governance set-up of the current Constitution.77

We mention a final case because it involves regulative functions performed by a non-constitutional
institution. Kenya’s Political Parties Dispute Tribunal (PPDT) is established by the Political Parties
Act, and its mandate is to resolve disputes within political parties, between political parties and
between independent candidates and political parties.78 The PPDT’s functions are regulative
because they safeguard democratic rights threatened by other actors – in this case, political parties.

71Diana Kethi Kilonzo v Independent Electoral & Boundaries Commission & 2 Others [2014] eKLR [113].
72Diana Kethi Kilonzo v IEBC & 10 Others (n 70) [68] –[70].
73ibid [73].
74ibid [75]– [76].
75ibid [125], [168].
76Moses Mwicigi & 14 others v Independent Electoral and Boundaries Commission & 5 Others [2016] eKLR, Petition 1 of

2015.
77ibid [119].
78Political Parties Act No 11 of 2011, ss 39, 40.
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In Bob Micheni Njagi v Orange Democratic Party,79 a complainant approached the PPDT
alleging irregularities in the Orange Democratic Party’s nomination process. In reviewing the
PPDT’s decision, the High Court considered only whether the PPDT had properly considered
the relevant law and the information before it and arrived at a reasonable conclusion. The court
deferred to the PPDT’s decision because it had been reasonable, rather than deciding for itself
what the answer to the dispute might have been. In regulative cases like this, courts need do no
more.

Conclusion

The distinction we draw between IPDs’ constitutive and regulative functions suggests when it might
be justifiable for courts to evaluate the substantive merits of an IPD’s decision, and when they
should confine themselves to more traditional administrative law review. The model is compatible
with Pal’s equivalency thesis because it ensures a similar degree of scrutiny for each of the four con-
stitutional branches of government. IPD decisions will be subject to substantive review when their
functions are constitutive of rights, and when it is thus the IPD itself whose conduct impacts con-
stitutive rights. The executive and legislative branches are subject to similar kinds of judicial
scrutiny.

When government (or sometimes private) conduct affects a person’s ability to exercise rights
they already hold and an IPD is called on to protect or vindicate those rights, the IPD’s role is regu-
lative. An IPD’s regulative oversight role in these situations should be subjected to administrative
law review that looks only for reasonableness, lawfulness and procedural fairness. In the case of
EMBs like Kenya’s IEBC, its dispute resolution mechanisms allow it to perform regulative functions
that safeguard the exercise of democratic rights throughout the electoral process.

Our model is also consistent with Tushnet’s assessment that high courts are unlikely to give up
substantive oversight over highly consequential fourth branch decisions. Seeing IPD decisions in
terms of their constitutive and regulative impact suggests why it is justifiable for courts to retain
substantive oversight when IPDs perform constitutive functions.

Kenya’s experience makes it clear, however, that whatever normative prescriptions our model
makes, courts of review will likely be influenced by the broader political landscape. How our
model suggests a court should act, or would be justified in acting, is not always how the relative
institutional strengths of courts and IPDs will allow it to act. Constitutional principle and political
pragmatism do not always align.
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