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Justice (ECJ) decision making. Stone Sweet and Brunell (this issue) argue that our theoretical

In 2008 we published an article finding evidence for political constraints on European Court of

foundations are fundamentally flawed and that our empirical evidence supports neofunctionalism
over intergovernmentalism “in a landslide.” We respectfully disagree with Stone Sweet and Brunell
regarding both their conclusions about our theoretical arguments and what the empirical evidence
demonstrates. We use this response to clarify our argument and to draw a clearer contrast between our
and their perspective on the role the ECJ plays in European integration. Finally, we reevaluate their
neofunctionalist hypotheses. Ultimately, we do not find support in the data for Stone Sweet and Brunell’s

empirical claims.

straints on the European Court of Justice’s (ECJ)

decision making (Carrubba, Gabel, and Hankla
[CGH] 2008). Using a novel data set! of ECJ decisions
from 1987-97, we proposed tests to identify the pres-
ence and substantive impact of threats of legislative
override and noncompliance by member state gov-
ernments (MSGs) in the European Union (EU). In
this issue Stone Sweet and Brunell (2012) argue that
the theoretical foundations of our article are funda-
mentally flawed and that the empirical evidence sup-
ports neofunctionalism over intergovernmentalism “in
a landslide.”

Stone Sweet and Brunell raise several important
questions, but two points are particularly clear to us
now. First, our article would have benefited from a
variety of examples and a clearer exposition of the
argument. We provide those here. Second, we could
have done a better job of describing the “big picture”
and answering this question: From our findings, what
can we conclude about how the ECJ influences integra-
tion? In some important ways, our views contrast with
those of Stone Sweet and Brunell (2012). In this article,
we highlight these differences and discuss how our em-
pirical evidence can help adjudicate among these and
other accounts of ECJ decision making.

In 2008 we presented evidence for political con-
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1 'We are unaware of any publicly available data set that covers the
same time period, includes the same breadth of issues areas, and
codes the same information.
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SUMMARY OF OUR ARTICLE

Our 2008 article focused on the ECJ, but it also ad-
dressed the more general question of whether govern-
ments influence judicial decision making. Scholars have
debated this question for years, focusing their research
primarily on domestic courts. So far, the evidence for
legislative override as a constraint has been mixed
(e.g., most recently Bailey and Maltzman 2011; Harvey
and Friedman 2011; Segal, Westerland, and Lundquist
2010), and the debate remains unresolved. Scholars
have found evidence that threats of noncompliance
influence domestic courts (e.g., for Germany, Vanberg
2005; for Mexico, Staton 2010; for the United States,
Carrubba and Zorn 2010). Unsurprisingly, scholars
have argued that these same threats may influence ECJ
rulings (e.g., Carrubba 2005; Garrett 1995; Garrett,
Kelemen, and Schulz 1998; Garrett and Weingast 1993;
Tsebelis and Garrett 1996; Wasserfallen 2010). In fact,
anumber of scholars argue that political constraints are
important (CGH 2008, 436). Our article was an effort
to provide quantitative evidence of the presence and
magnitude of these constraints. In contrast to Stone
Sweet and Brunell’s (2012) characterization, it was not
an effort to adjudicate between intergovernmentalism
and neofunctionalism.?

Our Argument:
The Threat of Legislative Override

Our argument for the threat of legislative override
is based on the separation of powers literature (e.g.,
Ferejohn and Weingast 1992). An override occurs when
a court’s ruling is modified in subsequent legislation
or treaty revisions. According to Wasserfallen (2010,
1131), the potential for such a legislative reaction can
cause the ECJ to balance legal considerations against

2 The only time we link our argument with this debate appears as a
subpoint in a concluding paragraph (CGH 2008, 449). We meant to
connect to claims over the likely magnitude of government influence,
not to refute neofunctionalism.
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the concerns of key legislative actors and particularly
those of the MSGs. For example, Wasserfallen (2010,
1139) describes how the ECJ ruling in Grzelczyk (Case
C-184/99) anticipated the formation of subsequent leg-
islative coalitions by moderating its jurisprudence on
student mobility.

In our 2008 article we argue that the court’s re-
sponsiveness to such threats depends on the likeli-
hood that a legislative coalition will form to counter
a ruling. In the European Union, a legislative override
requires that a decisive set in the council—all member
states under unanimity, a supermajority under qualified
majority—vote for a new policy. Revising a treaty re-
quires unanimity. We assume that MSGs can construct
such a coalition through logrolls. If a subset of govern-
ments considers an issue sufficiently important, it can
trade concessions in other areas in exchange for legisla-
tive support from disinterested or otherwise opposed
governments. In fact, a sizable portion of EU legislation
involves logrolls, especially under unanimity (Aksoy
n.d.).? Further, individual states, even small ones, have
succeeded in building logrolls for treaty reform.* Thus,
we argue, override is possible when at least one MSG
wants to revise a court ruling.

Of course, the likelihood of success of a potential
logroll depends on the initial distribution of MSG po-
sitions on the ruling. Consequently, we argue that the
credibility of a threat of override depends on these
initial conditions: The more MSGs expressing initial
opposition to the ruling and the fewer expressing sup-
port, the more credible the threat. This conception of
credibility is continuous.

This argument contrasts sharply with that of Stone
Sweet and Brunell (2012). They dismiss the potential
for logrolls and instead posit that override can only be
achieved if enough MSGs explicitly support an over-
ride. They note (correctly) that, in the data, the distri-
bution of MSG observations does not meet that thresh-
old, and thus they dismiss override as a constraint on
the ECIJ.

Stone Sweet and Brunell (2012, 205) also claim that
there is no evidence of an override of a significant case
in the history of the ECJ. We disagree and provide
an example later. It is important to note, however,
that because our argument is about courts curtailing
their behavior in anticipation of a possible override,
providing more such examples or counting the number
of instances of successful override is not informative.
This is a standard issue with studying deterrence. If the
court is responsive to, and accurate in its assessment of,
threats of override, we should not see many instances
of override.

Our examsple comes from the area of social secu-
rity benefits.” In 1971, the European Community (EC)

3 Achen (2006, 293) also shows that EU legislative process is consis-
tent with an “exchange model” that reflects cross-issue compromises
typical of logrolling.

4 The Maastricht Treaty included protocols on abortion in Ireland
and property acquisition in Denmark.

3 Other examples of override involve environmental policy and pa-
tient mobility. The MSGs countered the court’s restriction of national

passed a regulation on the applicability of social se-
curity schemes to workers moving within the EC; it
potentially extended member states’ social security
provisions to non-national residents. In a series of rul-
ings in the late 1980s and early 1990s, the ECJ ruled
that national welfare policies enjoy “exportability,” and
therefore a variety of national residency requirements
for eligibility were invalid.® In the last of these rulings
(Stanton Newton) in 1991, the ECJ issued a preliminary
ruling against a national restriction. The restriction in
question was supported by the two MSG observations
(from the United Kingdom and Belgium). In 1992,
the council amended regulation 1408/71 explicitly to
insert language countering the effect of recent rulings
by the ECJ. The court then capitulated. Conant (2002,
193) summarizes these events as follows: “The Member
States overruled the ECJ with secondary legislation,
which the ECJ could have overturned on the basis of
Article 42 (51 EEC) of the treaty. The EJC declined
this opportunity, however, when it chose to uphold
the compatibility of the amended regulation with the
treaty, leaving Member States with the last word in this
particular dispute.”

Thus, it is possible for MSGs to override an ECJ
ruling through legislation. In addition, in this example
the override was successful even though MSG obser-
vations against the ruling did not surpass the legislative
threshold.

Our Argument: The Threat of Noncompliance

We define MSG “compliance” with EU law as the pro-
mulgation of community norms within their national
territory. This process typically requires implementa-
tion, application, and enforcement by national institu-
tions and may require the state to refrain from action
(Krislov, Ehlermann, and Weiler 1986). Our use of the
term “compliance” is consistent with several studies
of compliance with ECJ decisions (e.g., Beach 2005;
Krislov, Ehlermann, and Weiler 1986; Obermaier 2009;
Steiner 1993). To clarify the relationship between our
and Stone Sweet and Brunell’s argument, we summa-
rize our theory.

Our argument about compliance comes from Car-
rubba (2005), which argues that many international
regulatory regimes are created to realize mutually
beneficial cooperation by overcoming collective action
problems. A common example is a treaty to liberalize
trade. Such an agreement almost inevitably presents
governments with a form of a prisoner’s dilemma. All
of the participant states perceive a benefit from mu-
tual adherence with the proposed agreement, but they
have no incentive to follow the rules unilaterally. A
regulatory regime can help overcome this challenge

government discretion in determining protective habitats for wild
birds in its 1991 Leybucht Dyke ruling, Case C-57/89 (Cichowski
2007, 156-57; Nollkaemper 1997, 276-78). They also effectively nul-
lified the Pierik judgment (Case C-17/177), which limited national
discretion in authorizing payments for medical services (Martinsen
2006, 1038).

6 Stanton Newton (C-356/89), Commission v. France (C-236/88; C-
307/89), Giletti and others (C-381/85 and C-93/86).
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by allowing states to tie the threat of retaliation or
punishment to violations of the regime’s rules (see also
Simmons 1998).

The success of such a regime hinges on whether
governments can effectively monitor and punish each
other. Carrubba (2005) argues that courts can facilitate
monitoring and punishment by acting as a fire alarm (a
centralized venue in which to challenge possible acts
of noncompliance) and an information clearinghouse
(a venue in which participants make arguments in an
attempt to establish whether a contested action is pun-
ishable).

A court knows its decisions do not automatically gain
compliance. Rather a litigating government’s decision
to comply depends on whether it anticipates retalia-
tory punishment. Thus, the threat of noncompliance
increases as the likelihood of retaliatory punishment
decreases. Assuming that a court wants to avoid non-
compliance, it is more likely to rule for the government
as the threat of noncompliance by that government in-
creases. Importantly, Carrubba (2005) argues that the
decision to punish depends on the domestic context of
the litigant government. The governments created the
regulatory regime for a reason; they want to realize
mutually beneficial gains from overcoming a collective
action problem. But sometimes, for political, social,
and economic reasons, the costs of compliance will be
unusually high, and compliance no longer will be mu-
tually beneficial. Thus, when the cost of complying with
a ruling exceeds the benefits, the litigant government
may be let “off the hook.”

The empirical prediction (Hypothesis 2) in CGH
(2008) follows. If a government can credibly threaten
noncompliance (i.e., it is a physical option), the more
third-party government support and the less opposition
a litigating government receives, the less retaliation for
noncompliance should be anticipated, and the more
likely the court is to defer to the litigating government.’

This model of a regulatory regime has several impor-
tant empirical implications for our tests and for several
of Stone Sweet and Brunell’s (2012) observations.
First, the theory predicts that governments will be
taken to court, be ruled against, and comply with court
decisions on a regular basis. Second, we do not expect
to see third-party governments routinely signaling
their position on a case. The frequency of filings will
depend on how often governments consider the cost of
compliance to be especially high. Thus, the observed
frequency of observations highlighted by Stone Sweet
and Brunell (2012) is not dispositive. Third, the court
in the model is regularly expected to adjudicate
cases consistent with the substantive provisions of
treaty or legal statutes defining the agreement. The
governments created the regime because they wanted
the rules enforced when doing so is mutually beneficial,
and governments will have adopted rules so that the
legally sanctioned application is generally mutually

7 The theory is necessarily about MSG observations against a litigant
constraining the ECJ from making a ruling and for a litigant permit-
ting the Court to make particular rulings (Stone Sweet and Brunell
2012, 207).
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beneficial. Thus, we should observe many decisions
made on the “legal merits.” Fourth, the capacity
of the court to promote its own agenda is limited.
Governmental willingness to punish noncompliance
determines the boundaries of the application of the
agreement, and when those boundaries are reached,
the court will tend to be deferential. Finally, this model
does not mean that the court cannot innovate. If the
court identifies new ways of applying the law that go
beyond the written mandate and that governments see
as mutually beneficial, governments may support the
ECIJ ruling or even enshrine it in future treaties.

Compare this argument to Stone Sweet and Brunell’s
claims. They (1998) argue that pro-liberalizing ECJ rul-
ings increase opportunities for cross-border trade. By
taking advantage of these new economic opportunities,
pro-liberalizing interests grow and bring more cases
challenging trade barriers to the ECJ, which in turn
lead to more liberalization, and so on. Although MSGs
do not act as a gatekeeper in their argument, Stone
Sweet and Brunell’s argument could be reconciled with
our theory quite easily. Suppose, as pro-liberalizing
domestic interests grow, that they induce reelection-
seeking MSGs to support more liberalization via the
standard electoral constraint. By shifting these induced
preferences, new opportunities for mutual benefits may
arise. If properly identified by the ECJ, these opportu-
nities may allow it to promote an innovative liberalizing
agenda, although the ECJ still cannot move beyond the
newly identified mutually beneficial opportunities.

Stone Sweet and Brunell (2012, 205) also argue that
noncompliance begets more litigation, which serves as
a vehicle for expanding the ECJ’s ability to construct
EU law. They see this mechanism as contrary to
our theoretical argument. But our theory allows for
noncompliance followed by innovative jurisprudence.
In particular, consider rulings that expand EU law
and suffer noncompliance, but that are supported
by third-party governments. In that setting, the
punishment (or the threat thereof) should eventually
end the noncompliance, ensuring implementation of
the court’s novel interpretation.

Where we differ from Stone Sweet and Brunell
(2012) is in not expecting the court to develop EU
law that enjoys compliance in areas where noncom-
pliance with its rulings is supported by third-party
governments. In particular, we predict that the ECJ
is less likely to issue a ruling that requires national
government compliance as the number of MSGs sup-
porting the noncompliance increases. Our theory fur-
ther implies that, when such rulings occur in the face
of credible threats of noncompliance, the court will
typically not be successful in developing EU law be-
yond the wishes of the MSGs. In sum, although we see
tensions between our arguments and those of Stone
Sweet and Brunell, we do not see the need for hard
lines to be drawn. These arguments frequently can be
complementary.

Stone Sweet and Brunell (2012, 205) assert that the
development of the court’s jurisprudence has never
been stunted by threats of noncompliance and empha-
size that the absence of such an example is critical
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evidence against our argument. Once again, we are
happy to provide an example to illustrate our point.’
In two 1998 rulings, Kohll and Dekker, the ECJ de-
termined that national laws requiring patients to ob-
tain prior authorization for medical services delivered
outside their home country violated EU law.” These
rulings and the broader principles on which they were
based had the potential to disrupt dramatically national
health care systems. Numerous MSGs submitted ob-
servations in opposition to the court’s position. We
interpret these actions to mean that threats of non-
compliance were likely credible. Indeed these rulings
were met with widespread noncompliance (Obermaier
2009, 84) and the continued threat of noncompliance
for similar subsequent rulings. In response, the ECJ
significantly tempered its position in later rulings to
satisfy the concerns of member state governments and
thereby increase compliance (Obermaier 2009, 170).
Obermaier (2009, 173) concludes, “Since the ECJ nar-
rowed down the doctrinal content of the original rul-
ings and limited the scope de facto to out-patient care,
the actual effect diminished accordingly. Ultimately,
the tremendous impact which was postulated by legal
and political science scholarship, that is the massive
change of the institutional configuration of domestic
health care systems, did not come true.”

Thus, the potential for noncompliance with its
rulings seems to have caused the ECJ to alter its
original decisions to placate the MSGs’ interests. We
also see that the noncompliance generated subsequent
rulings, which is consistent with Stone Sweet and
Brunell (2012, 205). Yet, the additional litigation did
not serve to expand EU jurisprudence or to develop
law beyond the desires of the MSGs. The result was
quite the opposite. This illustrative example is useful
for clarifying our argument and demonstrating its
plausibility. However, as with the reasoning on threats
of override, we do not consider the frequency of such
events material to our argument. If our argument holds,
the court should usually react to credible threats of
noncompliance by tempering its rulings to reflect MSG
interests and thereby ensure compliance. Therefore,
we will not typically observe noncompliance when the
court is influenced by such threats.

OUR EMPIRICAL ANALYSIS

Scope

We test our hypotheses with data from all rulings
(1987-97), which consist primarily of three types:
infringements, annulments, and preliminary rulings.

8 Another example of the court responding to a threat of noncom-
pliance involves the Sheep Meat case (C-232/78). France blatantly
ignored the adverse ruling in that case. In a subsequent related en-
forcement action requesting an interim order, the court backtracked.
Hartley (2007, 316) explains the turnaround as follows: “[O]ne sus-
pects that the Court, knowing that any order it gave would be ig-
nored, decided that it would be better to save what was left of its
tattered authority by refusing the order.”

9 Cases C-120/95 and C-158/96.

Stone Sweet and Brunell (2012) claim that noncom-
pliance is never an issue in annulment rulings, and they
question its saliency to preliminary rulings. We suspect
this disagreement reflects, at least in part, different uses
of the term “compliance.” We use “compliance” to
mean the promulgation of a community norm within a
national territory. Government compliance is therefore
relevant when the promulgation of the norm in the rul-
ing requires reform of existing national law or depends
on some form of executive behavior. This kind of com-
pliance is front and center in an infringement ruling, be-
cause the MSG is the defendant and the failure to com-
ply with its legal obligations is the cause of action. On
this we agree. Both annulments and preliminary rulings
can also contest existing national laws or, more gener-
ally, require implementation by national institutions.
In preliminary rulings, the ECJ ruling often articulates
a general right, principle, or rule with application to
the specific litigants in the national case (Steiner 1993,
4). Stone Sweet and Brunell (2012, 205) comment that
national courts typically “comply” in the sense that the
national court decision comports with the ECJ ruling;
however, the national court can implement the ruling
only in the instant case. The broader effect of the ruling
may require changes to national law or administra-
tive practices—that is, government compliance (Steiner
1993, 4). National courts cannot ensure the compliance
of their governments. Indeed, according to Conant
(2002, 69), when government compliance is in question
in preliminary references, national officials often evade
or ignore the ruling. It is this potential noncompliance
that is at issue in our article. We do not, however,
dismiss the potential effect that national courts could
have on the credibility of threats of noncompliance;
our Hypothesis 3 specifies and tests that expectation.

Similarly, noncompliance can be at issue in annul-
ments where the action in question (e.g., a commission
decision) may depend on a national government for im-
plementation, especially when that government brings
an annulment against the commission or the council.
The bulk of these actions have addressed agriculture or
competition policy (Bauer and Hartlapp 2010), both of
which areas often rely on national government imple-
mentation. For example, a commission determination
that state aid is invalid (i.e., in breach of competition
policy) requires the national government to terminate
the current subsidy and desist from creating a substi-
tute policy. In particular, member states are responsible
for the recovery of state aid that the court deems un-
lawful (Jestaedt, Derenne, and Ottervanger 2006). The
inherent conflict of interest for member state govern-
ments that both grant and are charged with recovering
state aids raises an obvious concern with the imple-
mentation of commission decisions requiring recovery.
According to a comprehensive survey of the enforce-
ment of these decisions, member state compliance is
particularly problematic after an ECJ ruling confirm-
ing the commission determination—that is, when the
MSG loses an annulment action (Jestaedt, Derenne,
and Ottervanger 2006, 538).

Member states also are intricately involved in the
implementation of the common agricultural policy. For
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example, in the annulment action France v. Commis-
sion (C-366/88), the French government challenged a
measure adopted by the commission that obligated
national officials to cooperate with commission offi-
cials in specific aspects of supervising and monitoring
the European Agricultural Guidance and Guarantee
Fund. Clearly, the effectiveness of an ECJ ruling for the
commission would have degended on the compliance
of the French government.!

Our use of “compliance” in annulment cases is not
unique. Consider, for example, the conventional ac-
count of the annulment action brought by the United
Kingdom in 1994 against the council on the Working
Time Directive (Case C-84/94). The directive defined
minimum rest periods and maximum weekly working
hours. The United Kingdom then enjoyed an exception
from EU social policies. Nevertheless, the council had
adopted the measure under a treaty article that applied
to the United Kingdom and that allowed the council
to decide without the support of the United Kingdom.
The UK government brought an action to annul this
directive on the grounds that it had been adopted with
the wrong legal basis.

The Advocate General’s (AG) opinion in the case
advised the ECJ to find the directive valid. In re-
sponse, the UK government announced that it would
not implement the directive if the court followed this
recommendation: It threatened noncompliance. Pol-
lack (2003, 333) described the context this way: “[T]he
defiant mood of John Major’s government, and the
significant financial and political costs likely to be im-
posed by an adverse ECJ ruling, posed a non-trivial
risk of overt noncompliance by the UK. This possi-
bility of noncompliance was highlighted, moreover, by
the British government’s reaction to the preliminary
opinion” [emphasis added]."!

Of course, not all rulings involve threats of MSG
noncompliance. Annulment actions can involve one
EU institution challenging an act of another institu-
tion or a private litigant challenging the act of an EU
institution. In these settings, government compliance is
less often relevant to implementation (e.g., see Partie
Ecologiste ‘Les Verts’ v. European Parliament; Case
294/83). Similarly, preliminary rulings involving two
private parties (a frequent event) also are less likely
to raise compliance challenges. In short, compliance
figures more prominently in cases with national gov-
ernment litigants than otherwise.

Stone Sweet and Brunell (2012) gloss over this dis-
tinction, although it is central to distinguishing between
our first and second hypotheses. Although override
is always a possibility, the threat of MSG noncompli-
ance is not. Because we posit that the court should be
more sensitive to threats of noncompliance than threats
of override—they are easier to execute—and because

10 The court ruled for the French government.

11 The two MSG observations supported the council position. Ac-
cording to our theoretical expectations, this should have increased
the likelihood the ECJ would rule against the United Kingdom and
the United Kingdom would comply with the ruling. This is exactly
what happened. See also Beach (2005) for treatment of this case.
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threats of noncompliance are primarily present when
governments are litigants, we predict that the court’s
decisions will be more sensitive to MSG observations
when a government is a litigant than when one is not.

Measurement and Statistical Tests

We operationalized our measure of third-party gov-
ernment preferences by using a weighted function of
government observations on cases (CGH 2008, 440).
For the purposes of this discussion, the tests of our
argument are the following. First, we tested for threats
of override when governments are not litigants and for
threats of noncompliance when they are. We found sta-
tistically significant relationships between government
observations and ECJ decisions when governments are
not litigants, and a much stronger relationship when
they are (Table 1, first column). Second, we included
the Advocate General as a control for the legal mer-
its of the case and found the exact same relationships
(CHG 2008, 446). In both analyses we controlled for
the position of the commission.

We make two points. First, in CGH (2008), our op-
erationalization of government observations followed
the logic of our theories. We measured the impact of
both MSG support and opposition to litigant govern-
ments in the “net weighted observations for the plain-
tiff” and in the unweighted net measure used in the
supplemental analyses presented in the Appendix of
CGH (2008)."? Thus, we captured net support for a
particular litigant’s position. The more net support for
a position, the more credible the threat to a ruling
against that position, and therefore the more likely the
court is to defer to that position.

Second, we treated government briefs as a proxy for
the underlying concept we wanted to measure: govern-
ment preferences on the outcome of the case. If a direct
measure of an MSG’s preferences were available, we
would certainly use it. Nonetheless, these briefs can
be credible signals of MSG preferences. Might briefs
correlate with court decisions for reasons other than
political pressure? Yes. In particular, briefs may reflect,
support, and/or substantiate the side with the stronger
legal argument. Accounting for these alternatives is
critical, and we addressed this issue in two ways. First,
if the briefs are simply a function of the legal merits, the
influence of briefs on court decisions should not depend
on whether a government is a litigant. However, we did
observe such a conditional effect. We also included the
Advocate General’s position as a control for the merits
of the case and found support for political constraints.'3

Second, we included the commission’s position as a
control, because we have theoretical reasons to believe
its position might be correlated with both the court’s
decision and with the positions that governments take.

12 The unweighted measure obviates Stone Sweet and Burnell’s
(2012, 206) claim that we stack the deck by assuming qualified ma-
jority voting in our analysis.

13 The Advocate General is a nonpolitical officer of court who rec-
ommends a decision on each case before the ECJ rules. See CHG
(2008, 447-49) for further discussion.
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TABLE 1. Probit Models of ECJ Ruling for the Plaintiff
Original Model With AG control
Net weighted observations for plaintiff 1.18* 0.94*
(0.33) (0.36)
Net weighted observations for plaintiff when government litigant 2.19* 1.80*
(0.90) (0.96)
Government litigant 0.20* 0.19*
(0.08) (0.08)
Commission is plaintiff 0.04 —0.54*
(0.10) (0.12)
Commission is defendant —-0.74* —-0.73*
(0.10) (0.12)
Commission observation for plaintiff 0.99* 0.79*
(0.08) (0.09)
Commission observation for defendant —0.60* —0.26*
(0.08) (0.09)
Advocate General for plaintiff 1.70*
(0.08)
Chamber size —-0.21* —0.22
(0.12) (0.14)
Constant —0.08 —1.01*
(0.08) (0.10)
N 3,176 3,176
Notes: Robust standard errors reported in parentheses. *p < .05, one-tailed test.

Its position may be an indicator of the legal merits of
the case; the commission’s observation may serve as
a “political bellwether” indicating to the court what
would be acceptable to the MSGs (Burley and Mattli
1993, 71), or the court might agree with or be respon-
sive to a commission pro-integrationist agenda. Thus,
the commission’s position may be correlated with the
ECJ’s decision, and for several of these reasons (i.e., the
merits argument or responsiveness to MSG interests),
the commission’s position could also be correlated with
the position of the government briefs.

Thus, Stone Sweet and Brunell’s (2012) claims about
our interpretation of MSG observations are incorrect.
First, we agree that these briefs do not “directly eval-
uate the proposed explanation of this influence” and
that one should not “presume that the outcome can
only be explained by ‘political’ threats” (Stone Sweet
and Brunell 2012, 206). We minimize the odds that our
analysis suffers from these problems by accounting for
plausible alternative explanations for a correlation be-
tween government briefs and court rulings. Second, we
do not, as Stone Sweet and Brunell (2012, 206) claim,
count all instances of congruence between the position
of MSG observations and the ECJ ruling as evidence
of a political constraint. Only congruence independent
of these other various factors counts as evidence sup-
porting our hypotheses.

MEMBER STATE GOVERNMENTS,
THE COMMISSION, AND THE ECJ

Stone Sweet and Brunell (2012) use our data to ex-
amine whether a neofunctional argument provides a
better account of ECJ decision making than either

an intergovernmental argument or our specific claims.
This is an important question, but their empirical anal-
ysis does not provide appropriate evidence to answer
it. We use the same data to reanalyze their claims.'

Does Neofunctionalism Account for
Our Evidence Regarding MSG
Observations?

Stone Sweet and Brunell (2012, 211) assert that neo-
functionalism predicts that MSGs have more influence
on the ECJ’s rulings when MSGs encourage the ECJ
to punish a member state and when they are joined by
the commission. Consequently, they contend that, in
preliminary rulings, MSG observations for the plaintiff
should be more influential than ones for the defen-
dant, and the impact of MSG support for the plaintiff
should be strongest when the commission also supports
the plaintiff. They present what amount to cross-tabs
(without test statistics) showing that, in preliminary
rulings, the ECJ is more likely to side with the position
supported by the MSGs if they support the plaintiff.
The plaintiff’s success rate is even greater if both MSGs
and the commission support the plaintiff.

14 Stone Sweet and Brunell (2012, 210) incorrectly assert that we
“declare that, although ‘the ECJ may, on the margin, favor the
commission,” the MSGs are the actors who count, since they ‘sys-
tematically’ constrain the Court,” and they criticize us for never
pitting the commission against the MSGs in a head-to-head battle.
Although we include the commission’s position as a control, nothing
in our argument asserts an expectation over its importance relative to
that of the MSG observations. That commission support also matters
does not change our conclusion; it only suggests that other variables
matter as well.
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TABLE 2. Probit Models of ECJ Ruling for the Plaintiff
Model 1 Model 2 Model 3
Commission observation for plaintiff 0.58* 0.62* 0.65*
(0.11) (0.11) (0.11)
Commission observation for defendant —0.36* —0.38* -0.41*
(0.11) (0.11) (0.11)
Pro-plaintiff government observations 1.97% 3.34* 1.25
(0.71) (0.96) (0.82)
Pro-defendant government observations —0.89* —0.88* —0.36
(0.52) (0.52) (0.69)
Pro-plaintiff government observations with —2.23*
commission observation for plaintiff (1.24)
Pro-defendant government observations with —-1.22
commission observation for plaintiff (0.96)
Pro-plaintiff government observations with 2.21*
commission observations for defendant (1.32)
Advocate General for plaintiff 1.99* 1.98* 1.98*
(0.09) (0.09) (0.09)
Chamber size 0.016 —0.002 0.001
(0.19) (0.19) (0.19)
Constant —1.09* —1.09* —1.09*
(0.12) (0.12) (0.13)
N 2,048 2,048 2,048
Notes: Robust standard errors in parentheses. *p < .05, one-tailed test. The hypotheses all specify a directional
expectation, which calls for a one-tailed test (Kelstedt and Whitten 2009, 176).

This does not constitute an appropriate test. First,
their measure of the MSGs’ position does not provide
a test of our hypotheses. Our expectation is that the
ECJ is more responsive to MSG observations for the
plaintiff or defendant as the number of such obser-
vations grows. We therefore constructed a continuous
measure of net MSG support. Stone Sweet and Brunell
(2012,211) use a dichotomous measure, indicating only
whether MSGs were net on the side of the plaintiff or
defendant. This measure ignores important variation
in the net number of MSGs on the litigants respective
sides and fails to distinguish the economic or political
clout of the observers. This variation is also relevant
to their argument; MSG observations indicate poten-
tial punishment of a defendant state (Stone Sweet and
Brunell 2012, 211).

Second, they do not control for the legal merits of
the ruling. The commission and the MSG position may
convey information about a ruling’s legal merits. If so,
the greater frequency of success of plaintiffs supported
by these actors (Stone Sweet and Brunell 2012, 211)
could simply indicate that the legal merits were more
often on the plaintiff’s side. We therefore control for
the legal merits.

In Models 1 and 2 in Table 2 we report the results
for our tests of Stone Sweet and Brunell’s hypotheses
with corrections for the two problems.!”> The statisti-
cal model includes separate variables for each litigant,

15 Following the analysis in CGH (2008), we also include a control
for the chamber size.
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which allows us to assess whether the effect of MSG ob-
servations is stronger when they support the plaintiff.
These two variables are derived from the original vari-
able, net weighted observations for the plaintiff, defined
in CGH (2008, 440). Each variable is coded as zero in
the absence of net observations supporting the specific
litigant and as the absolute value of net weighted ob-
servations for that litigant otherwise. Thus, both mea-
sures are continuous. In Model 2, we add an interaction
term to capture the conditional effect of MSG obser-
vations for the plaintiff when the commission supports
the plaintiff. If Stone Sweet and Brunell’s hypothe-
ses are correct, we should find that the coefficient on
MSG observations for the plaintiff is larger than the
absolute value of the coefficient for MSG observa-
tions for the defendant and that the interaction term is
positive.

The results do not support Stone Sweet and Brunell’s
expectations. First, as shown in Model 1, the size of the
positive impact of an increase in pro-plaintiff MSG
observations is not statistically different from the size
of the negative impact of an increase in pro-defendant
MSG observations (p > .26). Second, as shown in
Model 2, we find that the impact of MSG observa-
tions for the plaintiff is not greater when the commis-
sion also supports the plaintiff. To see this, one must
consider the coefficients from both the main effect
for pro-plaintiff MSG observations and the interac-
tion term (Brambor, Clark, and Golder 2006). The
sum of these two coefficients (3.34 + —2.23 = 1.11) is
smaller than the coefficient for MSG observations for
the plaintiff when the commission does not favor the


https://doi.org/10.1017/S0003055412000020

https://doi.org/10.1017/S0003055412000020 Published online by Cambridge University Press

American Political Science Review

Vol. 106, No. 1

plaintiff (3.34). These findings do not support Stone
Sweet and Brunell’s (2012, 211) claims in favor of
neofunctionalism.

Stone Sweet and Brunell (2012) also assessed
whether the ECJ is more likely to rule for the com-
mission position or the MSG position when they are in
conflict. They claimed (211) that the critical question is
how the ECJ responds when the commission’s briefis in
opposition to the MSG observations and that neofunc-
tionalism predicts that the commission position trumps
the MSG observations. They do not provide ap]?ropri-
ate tests for this claim: for reasons cited earlier.'6

Model 3 of Table 2 presents an appropriate test. It
adds two interaction terms to the variables in Model
1,17 each of which captures the condition when the
commission and MSG observations are in opposition.
The results are counter to those of Stone Sweet and
Brunell (2012). First, with the commission support-
ing the defendant, an increase in MSG observations
for the plaintiff is associated with a greater increase
in the likelihood of the court ruling for the plaintiff
than when the commission does not support the defen-
dant. The sum of the coefficients indicating the impact
of MSG observations for the plaintiff when the com-
mission supports the defendant (2.21 + 1.25 = 3.46;
p < .01) is greater than the coefficient for govern-
ment observations for the plaintiff (1.25) when the
commission does not support the defendant. Second,
when the commission supports the plaintiff, an in-
crease in MSG observations for the defendant is as-
sociated with a decrease in the likelihood of a rul-
ing for the plaintiff, and the magnitude of this ef-
fect is at least as large as when the commission does
not support the plaintiff. The sum of the coefficients
capturing the impact of MSG observations for the
defendant when the commission supports the plain-
tiff (—0.36 + —1.22 = —1.58; p < .05) indicates a
larger negative impact than the coefficient for gov-
ernment observations for the defendant (—0.36) when
the commission does not support the plaintiff. That is,
the presence of an opposing commission observation
fails to temper the impact of MSG observations on
the court. More generally, the three models presented
in Table 2 do not support Stone Sweet and Brunell’s
claims that our data favor their neofunctionalist
hypotheses.'®

16° A general problem with their statistical analysis is that the parsing
of the data results in very few observations in the categories with a
neutral commission position (30 with a pro-plaintiff MSG position;
85 with a pro-defendant MSG position). The obvious consequence is
imprecise estimates (i.e., large standard errors). Nevertheless, Stone
Sweet and Brunell (2012) focus on the relatively large standard errors
on coefficients for these categories as evidence that MSG observa-
tions have no impact.

17 We also have estimated a fully saturated model with all possible
interactions between MSG and commission variables. The results
are consistent with the conclusions drawn here. Such a model is
extremely complicated to interpret and parses the data unnecessarily.
18 These results reported in Table 2 obtain with or without the weight-
ing of government observations.

Substantive Significance of the
Commission, MSG, and AG positions

Because CGH (2008) focused primarily on estimating
the effect of MSG observations, we did not assess or
compare the impact of other factors on ECJ rulings.
Yet clearly, our understanding of ECJ decision making
would be enhanced by such an assessment. Stone Sweet
and Brunell pursued one such assessment: a compari-
son of the substantive significance of commission and
MSG observations. Our data can shed light on the
broader question of what accounts for ECJ rulings.

Unfortunately, Stone Sweet and Brunell’s statistical
evidence does not make appropriate comparisons and
omits consideration of a key factor in ECJ decision
making. First, their Figure 1 (210) is a visual comparison
of the change in the predicted probability of a ruling
for the plaintiff associated with changes in net MSG
observations and with the presence of an observation
from the commission. This figure is based on the first
model presented in Table 2 in CGH (2008). That model
lacks both the interaction term with the government
litigant used to capture threats of noncompliance and
a control for the legal merits. This is not the appropriate
statistical model.

Second, this sort of visual inspection is potentially
misleading (Gelman and Hill 2007). The basic problem
is that the predicted probabilities calculated at differ-
ent values on the variable of interest (e.g., commis-
sion observations for plaintiff) must assume particular
values for the other variables in the statistical model.
The selection of these values can dramatically alter the
predicted probabilities. For this reason, Gelman and
Hill (2007, 100-3) recommend assessing the substan-
tive significance at each observed value for the other
variables and then averaging across all of these values
to generate a summary of the substantive effect. This is
called the “average predictive comparison.” In the con-
text of our data, this measure requires estimating the
change in the predicted probability of a pro-plaintiff
ECJ ruling due to a shift (e.g., from its lowest to its
highest observed value) in the independent variable
of interest, averaged across all observed values of the
other variables.

We can also evaluate the impact of the position of
the AG, which serves as a proxy for the legal merits.
Because students of the court routinely assert that the
ECIJ rules in response to the merits, our accounting
of the factors shaping ECJ decision making should in-
clude the impact of the AG’s position.

We use the probit model presented in the last column
of Table 1 to generate average predicted comparisons
for these three factors. This model is based on Model
2 in Table 2 in CGH (2008), which is reproduced in
the first column of the table, but also includes a control
for the position of the AG.!” Consequently, this model
allows us to assess the threat of noncompliance and

19 CGH (2008) include a model with a control for the AG’s position.
That model (Model 2, Table 4) also includes a set of very complicated
interaction terms designed to test Hypothesis 3. Because Hypothesis
3 is not in question here, we focus on this simpler model.
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the impact of the legal merits. We calculated average
predictive comparisons on the variables of interest. The
average increase in the likelihood of a pro-plaintiff rul-
ing associated with a change from a commission obser-
vation for the defendant to one for the plaintiff is 0.28.
The average change associated with a low to high shift
for MSG observations is 0.31 without a government
litigant and 0.52 with a government litigant.?’ The av-
erage change associated with a change in AG position
between supporting the defendant and the plaintiff is
0.53. These results are not specific to the time period
studied in CGH (2008). In a larger data set (1960-1999)
the average predictive comparisons support the same
conclusions.?!

In sum, we find no evidence of a landslide in favor of
any one factor: All three have substantively important
independent effects on the direction of ECJ rulings.
However, we are intrigued by the impact of commission
observations. Because the statistical model controlled
for the position of the AG, we are fairly confident that
the observed impact of the commission does not simply
reflect the legal merits on the specific legal question
at issue. This rules out one plausible interpretation
of the relationship between the ECJ rulings and the
commission’s position. However, as we discussed ear-
lier, several plausible interpretations remain. Given the
sizable impact of commission observations on rulings,
identifying the appropriate interpretation is important
to our understanding of ECJ decision making.

CONCLUSION

The value of our research depends on scholars un-
derstanding our arguments and empirical strategy. We
hope the clarification of our argument and the illustra-
tive examples of ECJ cases have helped on this front.
We also hope our statistical analysis of the hypothe-
ses from Stone Sweet and Brunell (2012) distinguishes
among alternative accounts of patterns in our data.
How does our understanding of the ECJ compare to
that of Stone Sweet and Brunell? They argue that the
ECJ is a strongly independent court that can and does
promote European integration; although the ECIJ is
influenced by government preferences, that influence is
only on the margin.?> We agree that the ECJ promotes
European integration. However, we argue that ECJ
rulings help facilitate integration because of govern-
ment preferences, not in spite of them. Only if the ECJ
tries to go beyond the role of facilitator will it struggle
with noncompliance and override. Stone Sweet and
Brunell also argue that the ECJ’s rulings have ulti-
mately empowered domestic forces that use the inter-

20 The range is —.87 to .53 without a government litigant and —0.5
to 0.33 with one.

2l The larger database, including the disaggregated information for
variables of interest, has been available online since March 2010
at http://www.polisci.emory.edu/faculty %20pages/carrubba.htm. We
posted an audit of a random subsample of cases at the same web
address. The average error rate was less than 1%. The maximum
error rate for any variable was less than 2.5%.

22 Ttis not clear from their argument exactly how and why this should
be true, but it is clearly stated.
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national system to further their integrative agendas. We
see no obvious conflict with our argument on this issue.
Our only difference is that we see this effect working
because those domestic forces, through the electoral
constraint, induce their governments to internalize the
benefits for further integration. Thus, ultimately, we do
not disagree on much of the big picture, but on some
of the “whys” and “hows.”
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