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A Commentary on Maritime Boundary
Arbitration between Bangladesh and India
Concerning the Bay of Bengal

M A RC I N K A Ł DU Ń S K I∗

Abstract
This article considers the law of maritime delimitation as applied by the Arbitral Tribunal
in the 2014 Bangladesh v. India case. The dispute concerned the delimitation of the maritime
boundary between the two states in the north-eastern part of the Bay of Bengal. The Tribunal’s
Award covers several important issues which require careful examination, such as the land
boundary terminus, the delimitation methodology, the role of objectivity, predictability and
transparency in maritime delimitation, and the impact of the established case law on the
present delimitation procedures. The commentary analyses the Award from the viewpoint
of the law of maritime delimitation and traces how the Tribunal applied and developed the
methodology used in maritime delimitation. The key points where the Award advances the
law of the sea concern the concavity of the coast as a relevant circumstance and the creation of
grey area. The Tribunal made significant pronouncements on the continental shelf, especially,
beyond 200 nm. It confirmed the concept of a single continental shelf and reasoned that legal
regimes of the EEZ and the continental shelf are independent and separable. However, the
creation of another grey area met with strong disagreement from Dr Rao. The author considers
the Award and the Dissenting Opinion to argue that the adjustment of the equidistance line
raises certain concerns and that the creation of grey area is permissible under UNCLOS.
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1. INTRODUCTION: BACKGROUND, COMMENCEMENT OF
ARBITRATION, AND SITE VISIT

On 7 July 2014, the Arbitral Tribunal rendered its much-awaited Award in the long-
standing dispute concerning the determination of the land boundary terminus (LBT)
and the establishment of a single maritime boundary delimiting the territorial sea,
exclusive economic zone (EEZ), and continental shelf in the north-western Bay of
Bengal.1 The decision came after nearly five years of written arguments and counter-
arguments, a site visit, and six days of oral hearings.

∗ Assistant Professor, International Law Department, Nicolaus Copernicus University, Torun, Poland
[mmk@post.pl]. The author is very grateful for the thoughtful comments provided by the anonymous
reviewers of the Leiden Journal of International Law.

1 Maritime Boundary Arbitration between Bangladesh and India, Permanent Court of Arbitration (PCA), Award of
7 July 2014 [hereinafter: ‘Award’].
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Bangladesh initiated arbitration proceedings under Annex VII of the UN Conven-
tion on the Law of the Sea (UNCLOS) in October 2009, requesting that the Arbitral
Tribunal identify the land boundary terminus between the two states and delimit
each state’s territorial sea, EEZ, and continental shelf within and beyond 200 nautical
miles (nm), where the claims of both states overlapped. The dispute arose as a result
of strong prospects for gas in the area subject to overlapping claims in the Bay of
Bengal, heightened by the demand for natural gas in the coastal states and the leasing
by Bangladesh to US and Irish companies of three hydrocarbon–rich blocks in the
Bay of Bengal which were contested by India and Myanmar. Bangladesh decided
to settle the maritime disputes with Myanmar and India by procedures entailing a
binding decision in accordance with Part XV of UNCLOS. To this end, on 8 October
2009 it initially instituted arbitral proceedings against both Myanmar and India
under Article 287 and Annex VII of UNCLOS. In response, on 4 November 2009
Myanmar elected the jurisdiction of the International Tribunal for the Law of the
Sea (ITLOS) and Bangladesh confirmed that it too accepted the jurisdiction of the
ITLOS on 13 December 2009, purportedly for cost reasons.2 The ITLOS delivered its
judgment on 14 March 2012.3 It recognized the concavity of Bangladesh’s coast as
a relevant circumstance. ITLOS also delimited the continental shelf beyond 200 nm
and dealt with the issue of the so-called grey area. Both Bangladesh and India referred
extensively to the ITLOS judgment in presenting their arguments in the Bangladesh
v. India case. As will be shown below, the PCA Tribunal also relied on the ITLOS’s find-
ings of fact and law (e.g. on base points), even though it underlined the independent
character of its case. Note should be taken of the fact that the PCA Tribunal was com-
posed of five arbitrators, three of whom took part in delivering the ITLOS judgment
(Judges Wolfrum and Cot, and Judge ad hoc Mensah) and concurred in the Award.
Another member of the Tribunal, Dr. P. S. Rao, while agreeing in large part with the
majority, dissented on several points, including the selection of relevant coasts, the
adjustment of the provisional equidistance line, and the issue of a ‘grey area’.

To discharge its responsibilities properly, the PCA Tribunal decided to conduct a
site visit on 22–26 October 2013 to the relevant areas of the Bay of Bengal in order
‘to better establish the facts of the case’, in particular, ‘to observe the mouth of the
Hariabanga river in situ’.4 Therefore, the purpose of the site inspection was in reality
to see the coastline, the Haribhanga (also alternatively Hariabangha) River, and the
Raimangal Estuary, as well as the relevant coast of India and the proposed base points.
It is worth noting that the Tribunal’s in situ visit was a very rare instance where an
adjudicating body has actually seen the geographic reality of the area. In fact, it was
the first site visit of any international tribunal hearing a maritime delimitation case.
It produced for the Tribunal a better picture of the relevant area for determination
of the LBT and the proposed base points, including the ‘disappearing island’ of New
Moore/South Talpatty.

2 Award, at paras. 1–2; Memorial of Bangladesh, Bangladesh/Myanmar, infra note 5, at para. 1.1; Counter-
Memorial of Myanmar, Bangladesh/Myanmar, infra note 3, at paras. 1.3–1.4.

3 Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of Bengal
(Bangladesh/Myanmar), Judgment of 14 March 2012, Case No. 16, (Judgment), [2012] ITLOS Rep.

4 Letter to the Parties, 2 December 2013 (BD-IN 108505).
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Against this background, the purpose of this contribution is to analyse the cur-
rent state of the law of maritime delimitation in light of the Bangladesh v. India
case. Moreover, this article explores the determination of the location of the LBT,
which delineates internal waters from the territorial sea (section 2). This is followed
by a separate section devoted to the delimitation of territorial sea, discussing the
method of delimitation and the selection of base points on low-tide elevations. In
section 4 this commentary describes the concepts of ‘relevant coast’ and ‘relevant
area’. Sections 5 and 6 provide a close analysis of the maritime delimitation with
respect to the EEZ and continental shelf within and beyond 200 nm, including the
concavity of a coast as relevant circumstance. Sections 7 and 8 discuss the adjustment
of the provisional equidistance line and the disproportionality test. A consequence
of the delimitation was the creation of a ‘grey area’, i.e., an area with overlapping
entitlements claimed by Bangladesh, India, and Myanmar. Section 9 is devoted to an
examination of this issue. Finally, a set of concluding observations is presented in
Section 10.

2. THE LAND BOUNDARY TERMINUS

The India v. Bangladesh case was one of few cases including the selection of the LBT
delineating land territory and internal waters from the territorial sea. Thus, the
determination of the LBT also plays a role in maritime delimitation. The LBT dispute
originated from the dissolution and partition of the British Indian Empire into
what are presently the states of Bangladesh, India, and Pakistan. In accordance with
the Indian Independence Act of 1947 adopted by the United Kingdom Parliament,
provisional boundaries were established between East Bengal and West Bengal,
which formed respectively a part of India and Pakistan. Section 3(3) of the Act
specified which districts of Bengal constituted its Eastern and Western parts, subject
to the award of a boundary commission appointed by the then Governor General
of India. The Bengal Boundary Commission was established on 30 June 1947 with
Sir Cyril Radcliffe as Chairman. It completed its Report, commonly known as the
‘Radcliffe Award’, on 13 August 1947.5 On 26 March 1971 Bangladesh declared its
independence from Pakistan and it succeeded to the former boundaries of East
Bengal, including the LBT with India.6

Both parties agreed that the location of the LBT had been authoritatively defined
in the Award and that the river boundary meets the Bay of Bengal at the intra
fauces closing line across the mouth of the Raimangal Estuary.7 Paragraph 10 of
the Award states that ‘[t]he demarcation of the boundary line is described in detail
in the schedule which forms Annexure A to this award, and in the map attached
thereto, Annexure B’. (Figure 1). Paragraph 2 of the Annexure A provides that ‘[a]
line shall then be drawn . . . to the point where the boundary between the Districts

5 Bengal Boundary Commission, Report to His Excellency the Governor General, 12 August 1947, Memorial of
Bangladesh, Annex B12; Counter-Memorial of India, Annex IN-2.

6 Memorial of Bangladesh, at para. 3.18.
7 Award, at paras. 50 and 85; Memorial of Bangladesh, at paras. 3.3–3.6; Counter-Memorial of India, at paras. 3.2–3.5;

Hearing Transcript, 9 December 2013, at 54–55, paras. 7–10.
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Figure 1 (Colour online) Radcliffe Map, Award, at 53.

of 24 Parganas [in the west] and Khulna [in the east] meets the Bay of Bengal’. The
Annexure A further specified in paragraph 8 that the final segment of the boundary
‘shall then run southwards along the boundary between the Districts of Khulna and
24 Parganas, to the point where that boundary meets the Bay of Bengal’. The district
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boundary, to which the Award referred, had been delimited by Notification No. 964
Jur. of the Governor of Bengal dated 24 January 1925, which provides that this part
of the boundary was:

the midstream of the main channel of the river Ichhamati, then the midstream of the
main channel for the time being of the rivers Ichhamati and Kalindi, Raimangal and
Haribhanga till it meets the Bay.8

The main point of disagreement between the Parties was the location of the mid-
stream of the main channel (Figure 2). They also differed as to the critical date for
the determination of the location of the LBT and the drawing of the boundary.
This included the selection of charts to be used to identify the location of the LBT
as established by the Award prepared by Sir Cyril Radcliffe. The Tribunal decided
that the 1925 Notification had been intended to refer only to the midstream of
the main channel of the Haribhanga River as it enters the Bay. All four rivers flow
from the north and the rivers Ichhamati and Lakindi flow at separate points into
the Raimangal, which in turn flows partly into the Haribhanga. Both rivers then
proceed southwards until they reach the Bay at separate points.9 Thus, the geo-
graphic considerations determined that the Radcliffe Commission had referred to
the midstream of the main channel of the Haribhanga River only. Having analysed
the Award of the Indo-Pakistan Boundary Dispute Tribunal (the ‘Bagge Tribunal’)10

and other documentary evidence, the Tribunal concluded that the critical date for
the location of the mainstream of the main channel of the Haribhanga River was in
1947 at the time of the Radcliffe Award. In particular, the Bagge Award established
clearly that the determination of the LBT must be made as it was in 1947, and not as
it might become at later times.

The identification of the location of the LBT was also influenced by a site visit
which the Tribunal conducted, to see in person the geographical circumstances
of the Haribhanga River and the Raimangal Estuary. This afforded the Tribunal
an opportunity to review the documentary and cartographic evidence and make
the proper determination on the LBT. In particular, the Tribunal could assess the
navigability of the western channel of the Haribhanga River leading to the LBT as
proposed by Bangladesh, or its eastern channel proposed by India, to decide which
of the proposed channels was the ‘main channel’ of the Haribangha River. To this
end, on 24 October 2013 the Tribunal and the party delegations first embarked on
the Bangladeshi vessel and departed for the western channel to the LBT proposed
by Bangladesh. India argued that this demonstration proved this channel to be non-
navigable and blocked by the ‘disappearing island’ of South Talpatty/New Moore.11

8 Memorial of Bangladesh, at paras. 3.6–3.8; Counter-Memorial of India, at paras. 3.7–3.10.
9 Award, at para. 158.

10 Case Concerning Boundary Disputes Between India and Pakistan Relating to the Interpretation of the Report of the
Bengal Boundary Commission, 12 and 13 August 1947, Decision of 26 January 1950, XXI UNRIAA 3; Award, at
paras. 160–9.

11 See Indian conclusions: Hearing Transcript, 11 December 2013, at 331, para. 68; Hearing Transcript, 18 December
2013, at 588, para. 30. Moreover, India, inter alia, indicated that: ‘[I]f the Tribunal concludes that the western
channel is the main channel and accepts Bangladesh’s proposed land boundary terminus, the internal sector
of this part of India will be effectively land-locked, inasmuch as the western channel . . . is not navigable
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Figure 2 (Colour online) LBT proposed by Bangladesh, Bangladesh’s Hearing Folder, Tab. 4.7. LBT
proposed by India, India’s Rejoinder, Figure RJ 2.1, at 15.
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Next, the Tribunal embarked on an Indian hovercraft and conducted a site inspection
of the Haribhanga River, its eastern channel, and the mouth of the Raimangal
Estuary.12 According to India, the hovercraft proceeded to navigate to the centre of
the Haribhanga, north of New Moore/South Talpatty, whereupon the motors were
cut so that the craft could drift. At the same time, Indian naval vessels were anchored
at India and Bangladesh’s respective proposed LBT points to provide visual references
for the Tribunal on board the hovercraft. A third Indian vessel was anchored further
south in the main channel to provide a visual locator as well as a demonstration
of the channel’s navigability.13 The site inspection seemed to show that the eastern
channel is navigable as opposed to the western channel. It may therefore be assumed
that it is probably for this reason that the Tribunal selected the eastern channel close
to South Talpatty/New Moore which, at the same time, reflects a south-easterly
direction of the land boundary depicted on the Radcliffe Map.14

Referring to the documentary and cartographic evidence, the PCA Tribunal ex-
plained that it had to refer to the ‘photograph of the territory’ then existing, as
required by the jurisprudence of the International Court of Justice (ICJ).15 The
Tribunal, however, did not exclude a priori the possibility of using maps, research,
or other documents subsequent to the critical date that may be relevant to establish
the situation that existed at the time. Therefore, the Tribunal decided to locate the
LBT:

as it was decided in 1947 on the basis of the available information at the time and
supplemented by more recent information as to the situation at the critical date. The
Tribunal considers that determination of this point, including the drawing of a closing
line across the entrance to the Bay, requires reference to charts drawn at different
times.16

The recourse to charts drawn in different times was strengthened by the change of
the major geographical features of the estuary over the last century. Thus, it might
be said that the creation of the ‘photograph’ of the unstable river from almost 70
years ago, when existing technology did not allow for the precise drawing of maps,
is more reliable when one refers to all available evidence, including charts prior to
and subsequent to the critical date.

The Tribunal had at its disposal the 1931 Chart, the Radcliffe Map, and the 2011
edition of the 351 Chart. It decided to rely on the Radcliffe Map, as other maps were
not deemed reliable since the 2011 Chart was prepared much later than 1947 and
there was no evidence that Sir Cyril Radcliffe relied upon the 1931 Chart which,

south of Bangladesh’s proposed land boundary terminus. At the same time, the eastern channel which
Bangladesh will perforce use to navigate to and from the Bay from its side of the Hariabhanga will be closed
to India, as it will have become Bangladeshi internal waters through which no right of innocent passage
avails’.

12 Award, at para. 21.
13 Hearing Transcript, 11 December 2013, at 329–30, para. 63; Hearing Transcript, 18 December 2013, at 585–6,

588, paras. 25, 30. See also Figure 1. On the contrary, see the argument of Bangladesh: Hearing Transcript, 16
December 2013, at 476–7, para. 17.

14 See Figure 3 (including the depicted bathymetric lines of both channels) and the Radcliffe Map (Figure 1).
15 Frontier Dispute (Burkina Faso/Republic of Mali), Judgment of 22 December 1986, [1986] ICJ Rep. 554, at 568,

para. 30; Frontier Dispute (Benin/Niger), Judgment of 12 July 2005, [2005] ICJ Rep. 90, at 109, para. 26.
16 Award, at para. 171.
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Figure 3 (Colour online) LBT, Award, Map 2, at 55.

besides, was based on surveys conducted before 1879. Therefore, the Radcliffe Map
was the only map suitable for establishing the LBT as it reflected most closely
the situation at the critical date. Neither the small scale of the map nor the lack of
precision common to most nautical charts rendered the Radcliffe Map susceptible to
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question. Accordingly, the Tribunal assumed that the end of the black dash-dot-dash
line indicated the midstream of the main channel. It thus confirmed that in case of a
dispute and ambiguous wording of an instrument (the award), the most reliable maps
are those incorporated to those instruments, even though included for illustrative
purposes.17 Such maps reflect the geographical reality prevailing at the time and
were taken under consideration when drafting the delimitation instrument. They
were drawn by persons involved in the process of delimitation and are supposed
to accurately reflect the wording of relevant clauses. As the Tribunal itself stated,
‘it should not attempt to establish the land boundary terminus on the basis of the
wording of the Radcliffe Award without giving due regard to the attached map’.18

While the selected location of the LBT does not raise any objections, the decision
might have a certain degree of inconsistency, since the Tribunal in principle admitted
reference to ‘charts drawn at different times’ but it eventually rejected both the 1931
and 2011 Charts as not reliable for the location of the LBT in the Radcliffe Award. If
the determination of the LBT ‘requires’ reference to charts drawn at different times,
the Tribunal should have given some value to the charts presented by the parties,
or, perhaps, should have asked the parties to look again for more map evidence to
submit to the Tribunal. In any case, it may be fairly argued that the general principle
remains solid, namely that the LBT needs to be located on the basis of the available
information at the time and supplemented by more recent information as to the
situation at the critical date.

3. TERRITORIAL SEA

3.1. The delimitation method and the selection of base points
The delimitation of territorial sea is governed by Article 15 of UNCLOS, which is
virtually identical to Article 12 of the 1958 (Geneva) Convention on the Territ-
orial Sea and Contiguous Zone and which reflects customary international law.19 It
provides that, in the absence of an agreement between the parties, historic title, or
other special circumstances, the delimitation line should be drawn according to the
equidistance line. It therefore seems that the equidistance line is the regular method
for the purposes of delimiting the territorial sea of adjacent states.20 Nonetheless,
Bangladesh first argued for the angle-bisector methodology. Only subsequent to the
decision of the ITLOS did it modify, to a certain extent, its position, adding its own
construction of a provisional equidistance line in case the Tribunal would not decide
in favour of Bangladesh’s principal angle-bisector method.21

17 See Eritrea-Ethiopia Boundary Commission, Decision Regarding Delimitation of the Border between the State of
Eritrea and the Federal Democratic Republic of Ethiopia, Decision of 13 April 2002, at paras. 3.12–3.28.

18 Award, at para. 184.
19 1982 United Nations Convention on the Law of the Sea, 1833 UNTS 397. See Maritime Delimitation and

Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain), Judgment of 16 March 2001, [2001] ICJ Rep.
40, at 94, at para. 176.

20 See Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Hon-
duras), Judgment of 8 October 2007, [2007] ICJ Rep. 659, at 745, at para. 281.

21 Memorial of Bangladesh, at paras. 5.48; Reply of Bangladesh, at paras. 3.87–3.88, 4.31–4.58. See Section 5.1.
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Maritime delimitation depends upon the identification of a feasible base point. A
coastal state has exclusive competence to delimit its maritime areas, but the validity
of such delimitation with regard to other states depends upon international law.22

The selection of the base points is the first step in drawing equidistance or median
lines. Although the states are entitled to propose their own base points, a court or
tribunal is not obliged to accept them and may establish its own base points for
the purpose of the delimitation.23 In this regard, it needs to be noted that there is
still a large degree of discretion given to courts and tribunals. It seems, however,
that they should at least take into consideration those base points which have been
accepted by both parties.24 The relevant base points are the most appropriate points
on the coasts.25 The case law gives preference to physical circumstances over human
actions which artificially change the geography of a coast. The selected points should
also mark a significant change in the directions of the coast in such a way that the
geometrical figure formed by the line connecting all these points reflects the general
direction of the coastlines. The point thus selected will reflect the physical geography
of the coast and will have an effect on a provisional equidistance line.26 To conclude,
international case law has established relevant criteria by reference to which the
base points are selected with respect to the territorial sea as well as the EZZ and the
continental shelf. They are as follows:

- the physical geography of the relevant coasts;27

- the most seaward points of the relevant coasts;28

- the low-water line of the relevant coasts.29

With respect to the territorial sea it should, however, be noted that the Arbitral
Tribunal did not find the whole general configuration of the Bay of Bengal as the
relevant coasts to the delimitation of the narrow belt of the territorial sea.30 It
therefore seems that only the immediate coasts should be relevant in selecting the
base points for the delimitation of the territorial sea.

3.2. Low-tide elevations as base points
Bangladesh and India considered at length the selection of base points on low-tide
elevations as India proposed a base point located on a low-tide elevation referred to
as South Talpatty (by Bangladesh) or New Moore Island (by India) (Figure 4).31 The

22 Fisheries (United Kingdom v. Norway), Judgment of 18 December 1951, [1951] ICJ Rep. 116, at 132.
23 Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment of 3 February 2009, [2009] ICJ Rep. 61, at

101, para. 117; Bangladesh/Myanmar, supra note 3, at para. 264.
24 Black Sea, supra note 23, at para. 135.
25 Ibid., at para. 117.
26 Ibid., at para. 127.
27 Award, at paras. 222, 261.
28 Black Sea, supra note 23, at para. 117; Award, at para. 261.
29 Arbitration between Eritrea and Yemen, Award of 17 December 1999, [2006] XXII UNRIAA 335, at 366, para. 135;

Award, at para. 223.
30 Award, at para. 248.
31 Bangladesh: Memorial of Bangladesh, at paras. 5.25–5.27; Reply of Bangladesh, at paras. 3.72–3.79; Hearing

Transcript, 9 December 2013, at 95–106, paras. 71–97. India: Counter-Memorial of India, at paras. 5.50–5.54;
Rejoinder of India, at paras. 4.48–4.65; Hearing Transcript, 13 December 2013, at 379–80, paras. 60–64.
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Figure 4 (Colour online) India base points, Counter Memorial of India, Sketch-Map No. 5.3, at 107.
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Tribunal, relying on Black Sea, underlined that the equidistance and median lines
should be constructed from the most appropriate points, with particular attention
being paid to protuberant coasts situated nearest to the area to be delimited, which
mark a significant change in the direction of the coast, in such a way that the
geometrical figure formed by the line connecting the points reflects the general
directions of the coastlines. It seems that such ‘most appropriate points’ are situated
virtually on the mainland or islands. The use of low-tide elevations in constructing
equidistance or median lines could have the potential effect of distorting the line in
such a way that it would not reflect the coastline and the physical geography of the
nearest area. Therefore, the Arbitral Tribunal concluded that:

[i]f alternative base points situated on the coastline of the parties are available, they
should be preferred to base points located on low-tide elevations.32

The Tribunal consequently decided that ‘whatever feature existed could in no way be
considered as situated on the coastline’ and that ‘South Talpatty/New Moore Island
is not a suitable geographical feature for the location of a base point’.33

4. RELEVANT COASTS AND RELEVANT AREA FOR DELIMITATION
BEYOND TERRITORIAL SEA

Any maritime delimitation of EEZ and continental shelf first requires the determ-
ination of both the relevant coasts and the relevant maritime area.34 It seems that
there are three general principles on the concept of relevant coasts:

1. a coast is relevant for the purpose of delimitation if it generates projections which
overlap with projections from a coast of the other state;

2. the land dominates the sea through the projection of the coasts or the coastal
fronts. Territorial sovereignty over the land constitutes the legal title to the
territorial extensions seawards;

3. the apportionment of maritime areas is to be proportional. Proportionality is
measured by the ratios of the coastal length of each state and the maritime areas
falling on either side of the delimitation line between adjacent or opposite states.

The Arbitral Tribunal concluded that the length of Bangladesh’s relevant coast is
418.6 km.35 With respect to India, the parties differed significantly as to whether the
segment of Indian coastline between Devi Point and Sandy Point, which measured
304 km, was relevant. (Figure 5). In this regard, the Bangladesh v. India Tribunal stated
that:

the coast is relevant, irrespective of whether that overlap occurs within 200 nm of both
coasts, or within 200 nm of one and beyond 2000 nm of the other. . . . To establish the

32 Ibid., at paras. 261–2.
33 Award, at para. 263.
34 Black Sea, supra note 23, at para. 99; Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment of

19 November 2012, [2012] ICJ Rep. 624, at 679, para. 150; Bangladesh/Myanmar, supra note 3, at para. 198.
35 Award, at paras. 280–6; Counter-Memorial of India, at paras. 6.17–6.37; Reply of Bangladesh, at paras. 3.14–3.16.
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Figure 5 (Colour online) The relevant coasts proposed by Bangladesh, Reply of Bangladesh, Figure R5.10, at 155. [Devi Point and Sandy Point added].
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projection generated by the coast of a State, the Tribunal considers that “what matters
is whether [the coastal frontages] abut as a whole upon the disputed area by a radial or
directional presence relevant to the delimitation”.36

Since the coast between Devi Point and Sandy Point faced directly on the projec-
tion of the continental shelf beyond 200 nm claimed by Bangladesh, the Arbitral
Tribunal held that this coast was relevant for the purposes of maritime delimita-
tion.37 Choosing Devi Point over Sandy Point would have resulted, as argued by India,
in non-selecting the segment of the Indian coast which directly faces the projection
of the continental shelf beyond 200 nm claimed by Bangladesh and, consequently,
it would have significantly reduced the relevant area (Figure 6).38 This would run
counter to the general rule that a coast is relevant for the purpose of delimitation
if it generates projections which overlap with projections from a coast of another
state. In this regard, Dr. Rao disagreed with the majority with respect to the selec-
tion of Sandy Point (and the Andaman Islands), since ‘the coastal front is neither
adjacent nor opposite to the coast of Bangladesh’.39 However, bearing in mind the
general rule and the fact that the section from Devi Point to Sandy Point produced
the projection which directly overlapped that of the coast of Bangladesh, the dissent
of Dr. Rao seems to be unfounded. Otherwise, it could have been argued that the PCA
Tribunal contested the Black Sea dictum that ‘the coast, in order to be considered as
relevant, must generate projections which overlap with projections from the coast
of the other Party’.40

The Arbitral Tribunal also hypothetically considered the extension of relevant
Indian coast beyond Sandy Point. In this regard, the Tribunal deemed it appropriate
to state that a radial line drawn north-east along the Indian coast south of Sandy
Point could also generate a projection that would overlap with the projection of the
coast of Bangladesh beyond 200 nm. However, each court or tribunal enjoys:

a margin of appreciation in determining the projections generated by a segment of
coastline and a point at which a line drawn at an acute angle to the general direction of
the coast can no longer be fairly said to represent the seaward projection of that coast.41

Although it was not necessary, the Tribunal established that in such cases it had
a margin of appreciation in selecting segments of coastlines which form relevant
coasts. At the same time, it did not elaborate further on this point and, especially, it
did not indicate which factors or criteria would be pertinent for the determination

36 Award, at paras. 299–300, citing Arbitration Between Barbados and the Republic of Trinidad and Tobago, Award of
11 April 2006, RIAA, Vol. XXVII, p. 147 at p. 235, paragraph 331. [italics added].

37 Award, at para. 300.
38 It should be noted that the size of the relevant area was calculated to be approximately 406,833km2. Had

the Tribunal chosen Devi Point over Sandy Point, the relevant area would have measured 172,219.7km2. See
Counter Memorial of India, at para. 6.44 and Sketch Map No. 6.7, at 143.

39 Concurring and Dissenting Opinion of Dr. P. S. Rao, at para. 8 [hereinafter ‘Opinion’]. In the Arbitrator’s view,
the Tribunal’s explanation for choosing Sandy Point was ‘obscure’. Moreover, the construction of the relevant
area should be ‘as precise as possible to denote the disputed area as closely as possible and not inflate it with
figures which in the end would not do proper justice for the conduct of the so-called “disproportionality
test”’.

40 Black Sea, supra note 23, at para. 99.
41 Award, at para. 302.
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Figure 6 (Colour online) The relevant coasts and area proposed by India, Counter Memorial of India, Sketch-Map No. 6.7, at 143. [Devi Point added].
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of relevant coasts in such cases. Thus, the statement of the Tribunal introduced
an element of subjectivity, which the Tribunal, throughout the Award, had tried
to avoid. Although each court and tribunal should have certain discretion in the
process of maritime delimitation, it should at same time be guided by transparent
and objective criteria properly developed and described, which can be verified and
which should not be limited to the obscure concept of ‘unfair angle’. In this regard, it
may be regretted that the Tribunal introduced the ‘margin of appreciation’ principle
while barely describing the guiding criteria in choosing the relevant coast in such
cases, thus introducing a degree of uncertainly, subjectivity, and lack of precision to
its decision.

In trying to elaborate more on the concept of an ‘unfair angle’, it should firstly be
noted that such an angle did not arise between Devi Point and Sandy Point, as the
overlapping projection extended in a line nearly perpendicular from the coast. At
the same time, a segment of the coast beyond Sandy Point did not generate such an
overlapping projection that could be fairly said to represent the seaward projection
of the coast. Having that in mind, the rule would appear to be that the projections
generated by a segment of coastline must fairly represent the seaward projection
of the coast. The angle must be fair. Such is the case with respect to projections
extending in a (nearly) perpendicular line from the coast. In accordance with the
Award, an overlapping projection which extends at a certain imprecise acute angle
from the coast may not fairly be said to represent the seaward projection of the coast.
It therefore seems that a borderline delimiting fair and unfair maritime projections
lies somewhere between a perpendicular line and a line drawn at an acute angle to
the general direction of a segment of the coast. The borderline may change to some
extent from case to case, depending upon geographical circumstances. Still, the
Award’s lack of further criteria in developing the concept of ‘unfair angle’ contains
elements of imprecision and subjectivity.

The Tribunal also noted that the coast of India’s Andaman Islands generated
overlapping projections, even though they also overlapped with the projection
of the mainland coast of India. Accordingly, the relevant coast of mainland India
measured 706.4 km and the relevant coast of the Andaman Islands measured 97.3 km,
producing a total of 803.7 km of relevant coast of India (Figure 7).42 It allowed for the
determination of a relevant maritime area which was calculated to be approximately
406,833 square km.43

5. THE DELIMITATION OF EEZ AND CONTINENTAL SHELF WITHIN
200 NM

5.1. Delimitation methodology
As in the case of the territorial sea, Bangladesh favoured the angle-bisector method
while India requested the use of the equidistance/relevant circumstances method

42 Ibid., at paras. 304–5.
43 Ibid., at paras. 306–11, Map 4, at 89.
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Figure 7 (Colour online) Total relevant area, Award, Map 4, at 89. [Devi Point added].

(Figure 8).44 The question concerning the delimitation methodology was discussed
by the ITLOS in Bangladesh/Myanmar, where Bangladesh also argued for application

44 Memorial of Bangladesh, at para. 6.22; Reply of Bangladesh, at para. 4.3; Counter-Memorial of India, at para. 6.4.
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Figure 8 (Colour online) The Bengal Delta, the angle-bisector method and the equidistance line
proposed by Bangladesh, Reply of Bangladesh, Vol. II, Figure R4.28.
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of the angle-bisector method. Both the ITLOS and the PCA Tribunals observed that
Articles 74 and 83 of UNCLOS do not specify any particular method to be applied.45

Whatever method of delimitation is chosen must produce an equitable result. This
means that, in the first place, a court or tribunal needs to take under consideration
the prevailing geographic realities and the particular circumstances of a given case.

Second, in addressing the method of delimitation a court or tribunal should be
guided by the international case law on maritime delimitation so as to assure the
transparency and predictability of the delimitation process and reduce subjectivity
and uncertainty.46 The Arbitral Tribunal, for its part, added that:

transparency and the predictability of the delimitation process as a whole are addi-
tional objectives to be achieved in the process. The ensuing – and still developing –
international case law constitutes, in the view of the Tribunal, an acquis judiciaire, a
source of international law under Article 38(1)(d) of the Statute of the International
Court of Justice, and should be read into Articles 74 and 83 of the Convention.47

According to the Tribunal, the obligation of transparency and the predictability
of the delimitation process stems from the law of maritime delimitation. It is im-
possible to think of assuring the objectivity, transparency, and predictability of the
delimitation process without referring to the international case law on maritime
delimitation, which in the majority of cases applied the equidistance/relevant cir-
cumstances method. Indirectly, both the ITLOS and the PCA Tribunal observed that
the requirement to achieve an equitable result is based on the presumption that
previous case law will be at least carefully considered and applied, if possible, in any
maritime delimitation dispute. It is therefore the function of international courts
and tribunals to enhance the objectivity, predictability, and transparency of the
delimitation process. However, in this regard it should also be observed that the
Tribunal endorsed, to a certain extent, the existence of a margin of appreciation in
certain aspects of maritime delimitation (e.g. relevant coasts),48 hence emphasising
flexibility. Accordingly the Tribunal’s attachment to objectivity, predictability, and
transparency may therefore be questioned. Yet it is necessary to ensure a degree of
flexibility in every legal system and the law of maritime delimitation also needs a
carefully drawn balance between predictability and flexibility. In summary, it may
be observed that the Tribunal’s Award tries to reconcile these elements in various
stages of maritime delimitation.

Having said this, it needs to be considered whether both methods fulfil the aim
of inserting transparency and predictability into the delimitation process. It would
seem that there are certain arguments in favour of the equidistance/relevant circum-
stances method. It has been described as having ‘a certain intrinsic value because of
its scientific character and the relative ease with which it can be applied’.49 Thus, the
scientific character and the relative ease in practical application of the method may

45 Bangladesh/Myanmar, supra note 3, at para. 225; Award, at paras. 338–9.
46 Bangladesh/Myanmar, supra note 3, at para. 226.
47 Award, at para. 339.
48 See Section 4.
49 Nicaragua v. Honduras, supra note 20, at para. 272.
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underscore the transparency and predictability of the delimitation process.
Moreover, the equidistance/relevant circumstances method has been applied in
the majority of recent delimitation cases,50 while there are only a few cases in which
the angle-bisector method has been employed.51 ITLOS pointed out that jurispru-
dence had developed in favour of the equidistance/relevant circumstances method,
signalling indirectly that it is the method to be primarily employed by courts and
tribunals.52 The Bangladesh v. India Tribunal did not even refer to Bangladesh’s
relevant argument and focused only on the possibility of the identification of
equidistance base points.53 It described the three stages of the equidistance/relevant
circumstances method in order to underline its objectiveness, predictability, and
transparency.54 The Arbitrators did not explain why the equidistance/relevant cir-
cumstances method is more predictable, but it may be assumed that since it has been
applied in the majority of maritime cases, it may therefore reasonably be expected
that it will be applied in future cases unless extraordinary geographic realities or
particular circumstances occur in a given case. According to the case law, the lead-
ing factor in not applying the equidistance/relevant circumstances method is the
impossibility of identification of base points. Having that in mind, the general rule
with respect to the delimitation method appears to be that the equidistance/relevant
circumstances method does not automatically have priority over other methods of
delimitation, but is preferable unless there are factors which make the application
of the equidistance method inappropriate. Nevertheless, it seems that, while agree-
ing that the equidistance/relevant circumstances method is preferable and more
predictable, the PCA Tribunal still acknowledged that courts and tribunals have a
certain degree of discretion in selecting the delimitation method.

5.2. The first stage of the equidistance/relevant circumstances method: The
establishment of the provisional equidistance line

The application of the equidistance/relevant circumstances method consists of three
separate and defined stages.55 The delimitation process starts with the determination
of a provisional delimitation line, using methods that are geometrically objective
and appropriate for the geography of the area concerned. An equidistance line is
drawn between adjacent coasts and a median line between opposite coasts.56 The
initial step is to identify the most appropriate coastal points (base points) from which

50 Bangladesh/Myanmar, supra note 3, at para. 238.
51 Nicaragua v. Honduras, supra note 20, at para. 281. See also Continental Shelf (Tunisia/Libyan Arab Jamahiriya),

Judgment, [1982] ICJ Rep. 18, at 94, at para. 133(c)(3); Delimitation of the Maritime Boundary in the Gulf of Maine
Area (Canada/United States of America), Judgment of 12 October 1984, [1984] ICJ Rep. 246, at 332, paras. 210–11;
Delimitation of Maritime Boundary between Guinea and Guinea-Bissau, Award of 14 February 1985, [2006] XIX
UNRIAA 149, at 189, para. 108 (Figure 9).

52 Bangladesh/Myanmar, supra note 3, at para. 238.
53 Award, at paras. 336–346; Memorial of Bangladesh, at paras. 6.92–6.96.
54 Ibid., at paras. 341–4.
55 See North Sea Continental Shelf (Federal Republic of Germany/Netherlands) (Federal Republic of Germany/

Denmark), Judgment of 20 February 1969, [1969] ICJ Rep. 3, passim, and particularly at paras. 57, 93, 101(c)(1);
Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment of 3 June 1985, [1985] ICJ Rep. 13, at 46, at para.
60; Black Sea, supra note 23, at paras. 115–16, 120–2; Nicaragua v. Colombia, supra note 34, at para. 190–4;
Bangladesh/Myanmar, supra note 3, at para. 240.

56 Black Sea, supra note 23, at para. 116.
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Figure 9 (Colour online) Comparison of the coastal front in Bangladesh v. India and Guinea v.
Guinea Bissau prepared by Bangladesh, Reply of Bangladesh, Vol. II, Figure R4.22.
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the equidistance lines are to be constructed. As discussed above,57 the selection of
base points for the purposes of delimitation of the EEZ and continental shelf are
virtually the same as with the delimitation of the territorial sea. In this respect, the
Arbitral Tribunal decided that the base points already selected for the purposes of
the delimitation of the territorial sea and additional three base points on the coast of
Bangladesh, as well as two base points on the coast of India, were appropriate for the
construction of the provisional equidistance line.58 Consequently, it drew the line
with five controlling points until the 200 nm limits of Bangladesh and India were
reached (Figure 10).59

5.3. The second stage: The concavity of a coast as a relevant circumstance
The second stage of the delimitation process consists of considering whether any
factors exist which call for the adjustment or shifting of the provisional equidistance
line in order to achieve an equitable result. The purpose of this stage is to ensure
that geometry does not prevail over equity.60 There are two groups of relevant
circumstances: geographical and non-geographical categories.61 In the current case
Bangladesh argued that coastal instability of the Bengal Delta, concavity, and cut-off
effects, as well as fisheries, constituted circumstances which called for an adjustment
of the provisional equidistance line.

The Arbitral Tribunal dismissed the first and the last circumstances.62 The second
factor was much more important to the case as it concerned concavity and the cut-
off effect. Bangladesh submitted that (i) its entire coast is concave; (ii) the coast
has a concavity within a concavity; (iii) coastal concavity can be a relevant circum-
stance, where the state with a concave coast is pinched between two other states,
or otherwise where the concavity causes a cut-off effect; (iv) ITLOS determined that
Bangladesh’s coastal concavity was a relevant circumstance justifying a departure
from equidistance; and (v) this concavity, even after the ITLOS judgment, cuts off
Bangladesh from its maritime entitlements.63 It relied heavily on the similarities
between the present case and the North Sea cases, where the simple application of
the equidistance rule to the concave German coastline inserted between the coast-
lines of Denmark and the Netherlands would have restricted Germany to a small
and modest triangle of continental shelf, to the substantial benefit of its neighbours

57 See Section 3.1–3.2.
58 Award, at paras. 222–3, 263–4, 353, 363–7.
59 Ibid., at paras. 368–9, Map 5, at 107.
60 See Libya/Malta, supra note 55, at para. 62.
61 See, e.g., M. D. Evans, ‘Maritime Delimitation and Expanding Categories of Relevant Circumstances’, (1991)

40 ICLQ 1, at 1–33; M. Kaldunski and T. Wasilewski, ‘The International Tribunal for the Law of the Sea on
Maritime Delimitation: The Bangladesh v. Myanmar Case’, (2014) 45 Ocean Development & International Law
123, at 137–40; Y. Tanaka, ‘The Mirage of Predictability in the Law of Maritime Delimitation: A Comparative
Analysis of the Bangladesh v. Myanmar and Nicaragua v. Colombia Cases’, (2014) 113 The Journal of International
Law and Diplomacy 1, at 18–28.

62 Award, at paras. 399, 422–4, referring to relevant case law. See the Memorial of Bangladesh, at paras. 6.63 and
6.120; and the Counter-Memorial of India, at paras. 6.102–6.107.

63 Hearing Transcript, 16 December 2014, at 527, para. 13.
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Figure 10 (Colour online) The provisional equidistance line, Award, Map 5, at 107.

(Figure 11). In such a case, both equidistance lines, operating together and not sep-
arately, would have produced a cut-off effect.64 Bangladesh also referred extensively

64 Reply of Bangladesh, at paras. 4.85 and 4.103, citing North Sea, supra note 55, at paras. 7, 11, and 91.
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Ń

S
K

I

Figure 11 (Colour online) Agreed maritime boundaries: Germany-Denmark / Germany-Netherlands, Memorial of Bangladesh, Vol. II, Figure 6.12.
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to the Bangladesh/Myanmar case, where the ITLOS found the concavity of the coast
of Bangladesh to be a relevant circumstance.65

The concavity of a coast has been frequently invoked as a relevant circumstance.
It is a common feature of maritime coasts and the coast of Bangladesh is a classic
example thereof. In Bangladesh/Myanmar, the ITLOS itself affirmed that the coast
is manifestly concave and found the concavity of the coast of Bangladesh to be a
relevant circumstance, even though it did not discuss the issue of concavity and a
cut-off effect in detail.66 In this respect, the Arbitral Tribunal deemed it appropriate
to make certain observations. First of all, the Tribunal again underlined its particular
attention to the necessity of maintaining objectivity and transparency in the process
of maritime delimitation, and to the concept of a single continental shelf, which
makes the distinction between the inner and outer continental shelf inappropriate.67

To preserve these principles, it seemed to identify the relevant considerations which
govern the determination of the existence of a cut-off effect, which may require the
adjustment of the provisional line. They are:

1. the examination of the whole area in which competing claims have been made;68

2. the configuration and extent of the parties’ entitlements to areas of the continental
shelf beyond 200 nm;69

3. the manifest concavity of the coast;70 and

4. the cut-off effect on the seaward projections of relevant coasts produced by the
provisional line.71

Next, the Tribunal analysed how the seaward projections of the Bangladesh’s
coast were affected by the provisional equidistance line. It came to a conclusion
that the line produced a cut-off effect due to the concavity of the coast, which may
require the adjustment of the provisional line (Figure 12).72

The exact treatment to be given to a cut-off effect that warrants adjustment of the
provisional line formed a line of disagreement between the majority and Dr. Rao.
Both the Award and the Opinion underscored that the ultimate goal of the maritime
delimitation is to achieve an equitable solution.73 However, Dr. Rao, while agreeing
on the cut-off effect as a relevant circumstance, objected to the drawing of the
adjusted line, which the Arbitrator regarded to be flawed. Dr. Rao singled out three
objections to the majority’s considerations. First, the starting point of the adjustment
(Delimitation Point 3) lay well before the significant cut-off effect occurred. Second,
the Award did not reason its justification of the azimuth of the adjusted line in a

65 Reply of Bangladesh, at para. 4.60, citing Bangladesh/Myanmar, supra note 3, at paras. 290–7.
66 Bangladesh/Myanmar, supra note 3, at para. 291–2, 297.
67 Award, at para. 404.
68 Ibid., at para. 404.
69 Ibid., at para. 404.
70 Ibid., at paras. 405–6.
71 Ibid., at para. 407.
72 Ibid., at paras. 407–8.
73 Ibid., at paras. 397–8, 417; Opinion, at paras. 3–4, 7.
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Figure 12 (Colour online) Projections from coasts, Award, Map 6, at 119.

satisfactory manner. Third, the line of 1770 30’ 00’’ azimuth chosen by the majority
was similar to the azimuth of the bisector line 1800 proposed by Bangladesh.74 Each

74 Opinion, at para. 9.
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of these points will be dealt with below, together with the respective parts of the
Award.

The Tribunal considered several equitable criteria which might be relevant for
the purpose of the adjustment of the provisional line due to the cut-off effect, similar
to those determining the existence of such a cut-off effect. They can be summarized
as follows:

1. the examination of the geographic area as a whole;75

2. the maritime boundary with third states, to wit, Myanmar, and the judgment of
the ITLOS ameliorating the cut-off effect;76

3. the necessity to avoid the creation of a new cut-off as a result of the adjustment;77

4. the need to avoid encroaching on the entitlements of third states and the entitle-
ment of the other party to a dispute;78

5. the need to avoid the cut-off produced by the provisional line preventing a coastal
state from extending its maritime boundaries as far as international law permits,
which also encompasses the entitlements to the outer continental shelf;79

6. the inequitableness of the non-adjusted provisional line;80 and

7. the size of the area already allocated to the parties on the basis of the provisional
equidistance line.81

The first criterion was only briefly mentioned by the Tribunal and thus seems to
be of minor relevance. More fundamental was the question concerning the maritime
boundary with Myanmar and the ruling of the ITLOS. In this regard, India argued
that no adjustment was needed because the concavity had been ameliorated by the
ITLOS ruling.82 The PCA Tribunal rejected that argument and emphasized that:

the case before [ITLOS] and the present arbitration are independent of each other.
They involve different Parties, separate proceedings, and different fora. Accordingly,
the Tribunal must consider the Judgment of [ITLOS] as res inter alios acta.83

The Tribunal found its authority in the case of Barbados v. Trinidad and Tobago, where
the arbitrators refused to take into consideration a delimitation agreement between
Trinidad and Tobago and Venezuela.84 Thus, it decided that the criterion of maritime
delimitation with Myanmar was not a relevant consideration with respect to the
cut-off effect. It may be questioned, however, whether the Tribunal took due regard
of the North Sea cases, in which the ICJ observed that:

75 Award, at para. 410.
76 Ibid., at para. 409–16.
77 Ibid., at para. 416; Opinion, at para. 16.
78 Award, at paras. 417, 419.
79 Ibid., at para. 417.
80 Ibid., at paras. 410, 417.
81 Opinion, at para. 15.
82 Award, at para. 409.
83 Ibid., at para. 411 [italics in the original].
84 Barbados v. of Trinidad and Tobago, supra note 36, at 238, para. 346.
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[a]lthough the proceedings have thus been joined, the cases themselves re-main separ-
ate, at least in the sense that they relate to different areas of the North Sea continental
shelf, and that there is no a priori reason why the Court must reach identical con-
clusions in regard to them,– if for instance geographical features present in the one
case were not present in the other. . . . it must be noted that although two separate
delimitations are in ques-tion, they involve – indeed actually give rise to – a single
situation. The fact that the question of either of these delimitations might have arisen
and called for settlement separately in point of time, does not alter the charac-ter of
the problem with which the Court is actually faced, having regard to the manner in
which the Parties themselves have brought the matter before it, as described in the two
preceding paragraphs.85

An instance of ‘a single situation’ also obviously appeared in the Bay of Bengal, the
geographic coastline of which is similar to the geographic situation of the south-
eastern North Sea.86 The Court also underlined that in the North Sea cases neither of
the equidistance lines drawn between the Netherlands and Germany and between
Denmark and Germany respectively, would produce the cut-off effect on its own,
but they would do so together.87 Thus, it might be argued that it is at least difficult
to achieve an equitable solution to a ‘single situation’ at the expense of one state
only.88 The Arbitral Tribunal should have taken under consideration the ITLOS
decision with respect to the concavity of the Bangladesh’s coast and its cut-off effect,
so as to delimit a single situation equitably. Even though both cases concerned two
separate delimitations, the Arbitral Tribunal could have invoked the ITLOS decision
to confirm that it would at least consider that decision in light of the North Sea
decisions. This would certainly ensure increased transparency and predictability in
the process of maritime delimitation, aims to which the Arbitral Tribunal seemed to
be seriously attached. What is more, although there was no a priori reason why the
Tribunal must have reached identical conclusions in regard to a single situation with
respect to a cut-off effect, it would also have confirmed its previous general remark
that international case law constitutes a source of international law under Article
38(1)(d) and should be read into Articles 73(1) and 84(1) of the Convention.89 Thus,
there seems to be a contradiction in the reasoning of the Tribunal, which refrained
from referring to the relevant part of the North Sea cases and the conclusion reached
by the ITLOS as regards a cut-off effect. Eventually it could be argued that the Tribunal
made a tacit reference to the Bangladesh/Myanmar case by stating that it would

take into account any compensation Bangladesh claims it is entitled to due to any
inequity it suffers in its relation to India as a result of its concave coast and its location
in the middle of two other States, sitting on top of the concavity of the Bay of Bengal.90

85 North Sea, supra note 55, at para. 11.
86 See the observation of the PCA Tribunal: Award, at para. 405.
87 North Sea, supra note 55, at para. 7.
88 See Reply of Bangladesh, at para. 4.86.
89 Award, at para. 339.
90 Ibid., at para. 411 [italics added]. But it also justifies a conclusion that the Tribunal was more attached to

the geography of the area and the geographic location of Bangladesh, regarding them as more fundamental
than international case law and the reasoning of the ICJ and the ITLOS. See also ibid., at paras. 471–2 and the
discussion of the delimitation of the outer continental shelf in Section 6.
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This conclusion might be supported by the further paragraphs of the Award, where
the Tribunal quoted North Sea and Bangladesh/Myanmar to outline the drawbacks
of equidistance lines between three adjacent states and to note that the ITLOS
considered it necessary to adjust its equidistance line on account of the concavity
of Bangladesh’s coast.91 It may have also been the case that the Tribunal wanted
to put emphasis on the res inter alios acta principle and referred indirectly to North
Sea and Bangladesh/Myanmar, since three arbitrators were sitting on the bench in
the Bangladesh/Myanmar case. However, the PCA Tribunal had no hesitations in
relying on other findings of fact and law by the ITLOS, for example, on exercising
its jurisdiction to decide on the lateral delimitation of the continental shelf beyond
200 nm before its outer limits have been established, on the distinction between the
delimitation of the continental shelf and the delineation of its outer limits under
Article 76, on base points, relevant area, and transparency and predictability of
maritime delimitation, the concavity of the coast, the entitlement of Bangladesh
to the continental shelf beyond 200 nm, and the grey area.92 This inconsistency in
the approach of the Tribunal to the ITLOS judgment seems remarkable. Hence, if
the Tribunal relied on the ITLOS’s findings with respect to so many aspects of the
delimitation process, it should have also referred expressly to the ITLOS judgment
with respect to the issue of ‘a single situation’ along the lines of the North Sea cases.

This point in the reasoning of the Tribunal was also contested by Dr. Rao, who
referred extensively to the North Sea cases, albeit in a different aspect. According to
the Arbitrator, the ICJ had decided in the North Sea cases that when an equidistance
method produces ‘extraordinary, unnatural or unreasonable’ results, delimitation
methods other than equidistance should be made or adjustments should be made to
the provisional line.93 The proper application of equitable principles contributes to
transparency, certainty, and predictability. In this regard Dr. Rao highlighted one such
principle especially relevant in the present case, which rejects the idea that equity
could amount to a refashioning of geography or compensating for the inequalities of
nature.94 He also noted that a cut-off may occur as a result of other factors, including
the existence of a maritime boundary with a third state. In this regard, he relied on
the observation of the ICJ that ‘[t]he effect of concavity could of course equally be
produced for a country with a straight coastline if the coasts of adjacent countries
protruded immediately on either side of it’,95 to conclude that the cut-off effect could
not be entirely attributed to the concavity of the coast, since the maritime boundary
with Myanmar is a relevant factor that should have been taken into account while
drawing the adjustment line.96 In other words, the boundary with Myanmar is a
relevant circumstance acting in favour of India, which demanded weakening of the
significance attributed to the cut-off effect produced by the concavity of Bangladesh’s

91 Award, at paras. 413–16, citing North Sea, supra note 55, at paras. 8, 89; Bangladesh/Myanmar, supra note 3, at
para. 293; Guinea v. Guinea-Bissau, supra note 51, at para. 104.

92 Award, at paras. 76, 80, 221–2, 308, 339, 402, 410, 458, and 499–500.
93 North Sea, supra note 55, at paras. 8, 22.
94 Opinion, at paras. 11–12. The Arbitrator referred to Libya/Malta, in which the Court expressed several

equitable principles. See Libya/Malta, supra note 55, at para. 46.
95 North Sea, supra note 55, at para. 8.
96 Opinion, at para. 18.
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coast. A careful reading of the North Sea cases, however, does not warrant adopting
such a conclusion. Rather, it is the concavity of the coast only, and not the boundary
with a neighbouring state, that is a relevant circumstance. In this regard, the Court
adopted the view that the concavity of Germany’s coast was a relevant circumstance
which required adjustment of the maritime boundaries with both Denmark and
the Netherlands. The middle state, sitting on top of the concavity and being located
between two other states, suffers from its geographical location, preventing it from
extending its maritime territory and thus any adjustment of the boundary line
on account that the cut-off effect with one state should have no relevance for the
adjustment of the maritime boundary with the other state. The cut-off effect is not
mitigated by the adjusted maritime boundary with one state, as it is produced by the
concavity of the coast in relation to two neighbouring states which cut off the middle
state from furthering the area of its continental shelf as far seaward as international
law permits.97 It is ‘a single situation’, although two separate delimitations are in
question. Therefore, adjusting only one equidistance line would not completely
improve the situation as only both equidistance lines taken together produce the
cut-off effect. It once again demonstrates that the Tribunal could have relied on the
ITLOS’s findings in light of ‘a single situation’ as described in North Sea. It would
have also reinforced the Tribunal’s reasoning regarding the concavity of the coast of
Bangladesh as a relevant circumstance.

Inasmuch as the Arbitral Tribunal was mindful of the need to avoid the creation
of a new cut-off as a result of adjustment, as well as the need to avoid encroaching
on the entitlements of third states and the entitlement of India, it held that a cut-off
effect produced by a provisional equidistance line must fulfil two criteria to warrant
an adjustment of the equidistance line. First, the line must prevent a coastal state
from extending its maritime boundary as far seaward as international law permits.
Second, the line must be such that it would fail to achieve an equitable solution.
This demands ‘an assessment of where the disadvantage of the cut-off materializes
and of its seriousness’. Both criteria were deemed met in the present case. The
provisional line prevented Bangladesh from extending its maritime boundary as far
seaward as international law permits and the area allocated to it formed a triangle
typical for the cut-off effect. According to the Tribunal, the cut-off effect ‘is evidently
more pronounced from point Prov-3’, where the provisional equidistance line ‘bends
markedly eastward to the detriment of Bangladesh’. Consequently, the Tribunal held
that the provisional line did not produce an equitable result and must be adjusted
in order to avoid an unreasonable cut-off effect for both Bangladesh and India.98

The decision on the adjustment again raised certain objections on the part of
Dr. Rao. Firstly, the Tribunal did not take into consideration the size of the areas
already allocated to Bangladesh and India on the basis of the provisional line. He
opined that the Delimitation Point 3 was situated in an area in which the provisional
line allocated a greater share of the Bay to Bangladesh than to India (Figure 13).99

97 See North Sea, supra note 55, at para. 8; Guinea v. Guinea-Bissau, supra note 51, at para. 104.
98 Ibid., at paras. 407, 418–21.
99 Opinion, at paras. 15, 17.
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Figure 13 (Colour online) Sketch Map prepared by Dr. Rao, Concurring and Dissenting Opinion
of Dr. P. S. Rao, at 11.

The point made by the dissenting Arbitrator is at least worth considering and the
Tribunal should have discussed whether the size of the areas already allocated to the
parties was a relevant criterion. It might be arguable that the size of the allocated
areas is considered during the third phase of the delimitation process and therefore it
is not relevant at the second stage, which is devoted to the consideration of relevant
circumstances. However it is difficult to see why the size of the areas already allocated
to the parties should not have influenced the decision on the extent of the cut-off
effect that warranted an adjustment. The geographical reality of the area forms
the basis of the delimitation process, which demands an equitable solution. Such a
solution is not aimed at refashioning the geography. This principle should also be
reflected in the adjustment of the provisional line, by taking into consideration the
size of the areas already allocated to the Parties. Instead, the Tribunal decided to focus
mainly on extending the maritime boundaries of Bangladesh as far as international
law permitted, and by doing so, blocked itself from considering the criterion of the
size of the areas already allocated to the Parties.

Second, Dr. Rao disagreed on the selection of point Prov-3 as the starting point
for the adjustment of the delimitation line. In his opinion, in the present case the
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cut-off occurred at a point anywhere from 240–290 nm, depending on the point
chosen along the coast of Bangladesh to measure the distance.100 Only in the part of
the provisional line closer to the coast and far from the 200 nm limit of Bangladesh
was some deflection noticeable. This was supported by the fact that point Prov-3
was situated in an area in which the provisional line allocated a greater share of
the Bay to Bangladesh.101 In contrast, the equidistance line exhibited ‘a bit more
pronounced’ deflection towards the eastern coast of Bangladesh at a point below
point Prov-4 and above point Prov-5.102 Dr. Rao thus identified point R-1 (Figure 14)
as the point at which the line should be adjusted, since from there on:

the provisional equidistance line has an increasingly prominent effect on the seaward
projection of the coast of Bangladesh, thanks to the maritime boundary it now has
with Myanmar, until it cuts Bangladesh off entirely and terminates at a distance of
roughly 250 nm from the coast where it meets that boundary set by the decision of the
ITLOS.103

The dissenting Arbitrator justified this conclusion by stating that ‘the exercise of
a margin of appreciation by the majority may then appear more defensible as an
exercise to achieve equity within bounds of law’.104 Even then, according to Dr.
Rao, from the point R-1 at which the line had an increasingly prominent effect on
the seaward projection of the coast of Bangladesh, the cut-off effect did not come
any closer to being extraordinary, unnatural, or unreasonable as demanded by the
North Sea cases.105 This part of the conclusion, however, seems not to be supported
by the geographical reality of the area and it should be admitted that the cut-off
effect at point R-1 is unreasonable. Between point Prov-4 and point Prov-5 of the
equidistance line, the area allocated to Bangladesh narrowed distinctively, which
should be remedied by adjusting the equidistance line. Ignoring the seriousness of
such a cut-off would have amounted to ignoring the geographic reality and the
ultimate goal of the maritime delimitation. On the other hand, the selection of
point Prov-3 by the majority as the point at which the disadvantage materialized
and the evidently more pronounced cut-off effect occurred may seem to be little
supported by the geographic reality of the area (Figures 5 and 10). The Tribunal
correctly noted that from point Prov-3 the line bent eastward, but that did not
warrant the conclusion that it bent so markedly that the cut-off was unreasonable at
this point. Hence it seems that the logic of the majority was influenced by the ‘need’
to extend the maritime projections and boundary of Bangladesh as far seaward as
international law permits. Taking into account all the geographic circumstances of
the case, as well as the equitable considerations described above, perhaps it seems fair
to say that the pronounced cut-off effect occurred south of Maipura Point between
point Prov-4 and point R-1. Here, at the point which lies along the parallel at which
Maipura Point is situated, an adjustment of the provisional line was necessary to

100 Ibid., at para. 17.
101 Ibid., at para. 17.
102 Ibid., at para. 19.
103 Ibid., at para. 19.
104 Ibid., at para. 19.
105 Ibid., at para. 19.
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Figure 14 (Colour online) Dr. Rao’s maritime boundary, Concurring and Dissenting Opinion of
Dr. P. S. Rao, at 23.

avoid an unreasonable cut-off effect to the detriment of Bangladesh; this would have
a prominent effect on the seaward projection of Bangladesh while not encroaching
too deeply on the entitlements of the eastern-facing coast of India. Such a hybrid
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line should have bent westwards with an azimuth which would have reflected all
the equitable considerations.

6. DELIMITATION OF THE CONTINENTAL SHELF BEYOND 200 NM
The limits of the continental shelf of both states had been established neither in
accordance with Article 76 nor Annex II to UNCLOS, which contains the provisions
governing the Commission on the Limits of the Continental Shelf (CLCS). Nev-
ertheless, the Arbitral Tribunal confirmed its jurisdiction to decide on the lateral
delimitation of the continental shelf beyond 200 nm before its outer limits have
been established.106 Next, it emphasized that Article 76 embodies the concept of a
single continental shelf and that, according to Article 77(1) and (2), a coastal state
exercises exclusive sovereign rights over the continental shelf in its entirety. This is
confirmed by Article 83 of the Convention concerning the delimitation of the con-
tinental shelf between states with opposite or adjacent coasts, which also does not
differentiate between inner and outer continental shelves.107 Finally, the Tribunal
also noted ‘a clear distinction’ between delimitation of the continental shelf under
Article 83 and the delineation of its outer limits under Article 76.108

Both Bangladesh and India claimed entitlements to the outer continental shelf
and they made submissions accordingly to the CLCS.109 Bangladesh submitted that
the concavity of the coast continued to constitute a relevant circumstance.110 It
argued that the equidistance line became more unreasonable as it moved further
from the coast, and that India’s proposed line would not produce an equitable
result.111 Therefore, the equitable boundary line, running along the 180° angle-
bisector line ‘should bend and run along an azimuth of 214°42 parallel to the
Bangladesh-Myanmar delimitation up to the outer limit of Bangladesh’s continental
shelf’.112 This would accord Bangladesh a corridor out to the limits of its continental
shelf and the eastern extent of that corridor would extend ‘until it reaches the area
where the rights of third States may be affected’.113 Bangladesh submitted that such
a delimitation would correspond with the ‘maximum reach’ principle and would
still retain India’s entitlement of the substantial area beyond 200 nm to the south of
the outer limit of Bangladesh’s claim (Figure 15).114

The Arbitral Tribunal started its delimitation exercise with a general observation
that the jurisprudence regarding the delimitation of the continental shelf beyond

106 Award, at para. 76, referring to Bangladesh/Myanmar, supra note 3, at paras. 369–94.
107 Ibid., at para. 77.
108 Ibid., at para. 80.
109 Reply of Bangladesh, at paras. 5.13, 5.19, and 5.47; Rejoinder of India, at para. 7.3.
110 Reply of Bangladesh, at para. 5.12, citing Bangladesh/Myanmar, supra note 3, at para. 461.
111 Reply of Bangladesh, at paras. 5.15–5.16. See North Sea, supra note 55, at para. 89; Bangladesh/Myanmar, supra

note 3, at para. 294.
112 Reply of Bangladesh, at paras. 5.41–5.42, Figure R5.7, at 145.
113 Ibid., at para. 5.54, citing Bangladesh/Myanmar, supra note 3, at para. 462. See also Rejoinder of India, at paras.

7.6 and 7.16; Hearing Transcript, 13 December 2013, at 437, at para. 67.
114 Reply of Bangladesh, at paras. 5.40, 5.47–5.48. See J. I. Charney, ‘Progress in International Maritime Boundary

Delimitation Law’, (1994) 88 AJIL 227, at 247 et seq.
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Figure 15 (Colour online) Bangladesh boundary proposal in the outer continental shelf, Reply of Bangladesh, Figure R5.7, at 145.
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200 nm is rather limited.115 Second, it interpreted Articles 76 and 83 of UNCLOS
and noted the ITLOS decision which ruled that the delimitation of the continental
shelf beyond 200 nm through judicial settlement had been in accordance with
Article 76.116 Third, the Tribunal pointed out that international jurisprudence does
not recognize a general right of a coastal state to the maximum reach of their
entitlements, irrespective of the geographical situation and the rights of other coastal
states.117 In this regard, it may be regretted that the Tribunal did not explain why
the maximum reach principle should not be recognized in the law of maritime
delimitation, especially because no court or tribunal has discussed the principle so
far.

Last but not least, it considered that:

the appropriate method for delimiting the continental shelf remains the same, irre-
spective of whether the area to be delimited lies within or beyond 200 nm. Having
adopted the equidistance/relevant circumstances method for the delimitation of the
continental shelf within 200 nm, the Tribunal will use the same method to delimit the
continental shelf beyond 200 nm.118

Consequently, it assessed the appropriateness of base points and decided that one ad-
ditional base point should be constructed on the coast of India. The equidistance line
thus constructed continued from the intersection of the inner and outer continental
shelf until it reached the maritime boundary between Bangladesh and Myanmar.119

In this regard, the Arbitral Tribunal relied on the decision of the ITLOS consider-
ing the concavity of the coast as a relevant circumstance, and on the fact that the
ITLOS-adjusted equidistance line delimiting the EEZ and the inner continental shelf
continued in the same direction beyond the 200 nm limit.120 It therefore indirectly
confirmed that the Bay of Bengal constitutes a ‘single situation case’ and that the
reasoning of North Sea is applicable to the present case.

7. ADJUSTMENT OF THE PROVISIONAL EQUIDISTANCE LINE WITHIN
AND BEYOND 200 NM

The Arbitral Tribunal decided that, on account of the concept of a single continental
shelf, any adjustment of the provisional line should be made cumulatively for
the line both within and beyond 200 nm. In adjusting the line, the Tribunal was
guided by the need ‘to ameliorate excessive negative consequences the provisional
equidistance line would have for Bangladesh in the areas within and beyond 200
nm, but it must not do so in a way that unreasonably encroaches on the entitlement
of India in that area’.121

115 Award, at para. 75. The Tribunal took note of Barbados v. of Trinidad and Tobago, supra note 36,
Bangladesh/Myanmar, supra note 3, and Nicaragua v. Colombia, supra note 34.

116 Award, at para. 458, referring to Bangladesh/Myanmar, supra note 3, at para. 360–3.
117 Award, at para. 469.
118 Ibid., at para. 465. See Bangladesh/Myanmar, supra note 3, at para. 455.
119 Award, at paras. 459–64.
120 Ibid., at paras. 471–2, citing Bangladesh/Myanmar, supra note 3, at paras. 461–2.
121 Ibid., at para. 477.
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It further underlined that this exercise was to be performed in a reasonable and
mutually balanced manner.122 This standard is firmly entrenched in international
courts and tribunals.123 It reflects the obligation of a court or tribunal to draw such a
delimitation line which would not excessively restrict the entitlements of adjacent or
opposite states, generated by their coasts, to maritime areas. The standard preserves
the maritime interests of adjacent or opposite states and is an equitable principle,
since it realizes the primary objective, which is to reach an equitable solution.

International case law shows that the process of shifting and adjusting the provi-
sional equidistance line can be a long, complex, and also creative process.124 However,
in the present case the PCA Tribunal decided to apply a simple solution which, in its
opinion, demanded little justification. It held that the provisional equidistance line
should be deflected at point Prov-3 (Figure 16). Then it drew a geodetic line with an
initial azimuth of 177° 30’ 00” until the line met with the maritime boundary estab-
lished by ITLOS between Bangladesh and Myanmar,125 which – as Dr. Rao prudently
pointed out, ‘nearly matches a geodetic line connecting Delimitation Point 3 with the
intersection of the ITLOS delimitation line and India’s submission to the CLCS’.126

In the Tribunal’s view, such an adjusted line ameliorated the ‘excessive negative
impact’ of the provisional equidistance line on the entitlement of Bangladesh to its
maritime areas (Figure 17). At the same time, ‘the adjusted delimitation line does not
unreasonably limit the entitlement of India’.127 The Tribunal offered virtually no
explanation for choosing the azimuth of 177° 30’ 00”. It only pointed out that its line
avoided turning points and was thus simpler to implement and administer by the
parties.128 A similar straight line was also drawn by the ITLOS. It therefore seems that
the simplicity of a delimitation line, which would enhance its implementation and
administration, constitutes an element which has been considered by international
courts and tribunals in adjusting a provisional line.

The selection of the azimuth of 177° 30’ 00” and the lack of sufficient explanation
for this, as well as the proximity of the adjusted line to the bisector line, were both
criticized by Dr. Rao. Referring to the first issue he opined that:

the simplistic explanation offered for this azimuth in the Award is highly unsatisfact-
ory. This will be left, in the absence of any verifiable factors or criteria of what the
Tribunal did, to one’s imagination. This difficulty is compounded . . . by the fact that
this azimuth effectively directs from Delimitation Point 3 the rest of the course of the
final boundary line. If an azimuth of 177° 30’ 00” could achieve an equitable solution
in the present case, why cannot an azimuth of 177° 20’ 00” or 177° 40’ 00” achieve the
same objective?129

A possible answer to Dr. Rao’s questions may be the Tribunal’s explanation, stem-
ming from the relevant text of the Award, that the adjusted line with 1770 30’

122 Ibid., at para. 477.
123 Black Sea, supra note 23, at para. 201; Bangladesh/Myanmar, supra note 3, at para. 326.
124 See Nicaragua v. Colombia, supra note 34, at paras. 233–8.
125 Award, at para. 478.
126 Opinion, at para. 21. The difference in azimuth between these two lines was less than 0.5°.
127 Award, at paras. 478–9.
128 Ibid., at para. 480. See also Nicaragua v. Colombia, supra note 34, at para. 235.
129 Opinion, at para. 21.
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Figure 16 (Colour online) Adjustment of the provisional equidistance line, Award, Map 9, at 149.

00” azimuth did not encroach unreasonably upon the entitlements of India, but
it matched a geodetic line connecting Delimitation Point 3 with the intersection
of the ITLOS delimitation line and India’s submission to the CLCS, and therefore
the maritime boundary thus drawn was simpler to implement and administer by
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Figure 17 (Colour online) The cut off of the projections from Bangladesh, Award, Map 8, at 145.

the parties. Moreover, the majority was attached to the idea of extending the mari-
time boundary of Bangladesh as far seaward as international law permitted. Still
it should be admitted that such an answer remains vague and unpersuasive. One
may question whether the criteria applied by the Tribunal form a part of equitable
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principles governing the adjustment of a provisional line. They perhaps fulfil the
ultimate objective of reaching an equitable solution, but the Tribunal should have
reasoned and explained why and how the azimuth of 177° 30’ 00” negated the ex-
cessive negative impact and reflected such an equitable solution. As the Tribunal
itself noted, transparency is also dependent on the reasoning given for any partic-
ular decision.130 Therefore, the lack of explanation in choosing the above azimuth
implies subjectivity and contributes to a lack of transparency. It cannot be justified
merely by the margin of appreciation enjoyed by the delimitation tribunals. It seems
that the Tribunal’s aim to extend the prolongation of Bangladesh’s coast as far sea-
ward as international law permitted prevented it from considering other equitable
principles which demanded application in the present case. The priority given to
the extension of Bangladesh’s coast overshadowed the discussion of other possibly
relevant equitable considerations. Thus, Dr. Rao may have been correct when he
noted that any simple wish to allocate to Bangladesh a reasonable and workable
area for the purpose of exploring and exploiting the resources of its maritime zones
must be justified by the general principles aimed at achieving an equitable solution.
Otherwise the decision given may appear purely arbitrary and subjective.131

The second point of criticism concerned the proximity of the 177°30’ 00” azimuth
to the 180°bisector line. In the view of Dr. Rao, it was unacceptable for the Tribunal to
adopt an adjusted line that so closely approximated the 180° bisector. Therefore, the
dissenting Arbitrator rejected the Tribunal’s method of delimitation, considering it
flawed.132 To justify his point, he relied on the Separate Opinion of his co-arbitrator
(Judge Cot) in Myanmar/Bangladesh, condemning ‘the re-introduction of the azimuth
method deriving from the angle-bisector theory which results in mixing disparate
concepts and reinforces the elements of subjectivity and unpredictability that the
equidistance/relevant circumstances method is aimed at reducing’.133

However, save for the argument of Judge Cot, who seemingly accepted the 177°
30’ 00” azimuth, Dr. Rao did not present any compelling reasons for regarding the
adjusted line as flawed due to its proximity with the bisector line. In fact it is diffi-
cult to see why the proximity of the results generated by the two methods make the
equidistance/relevant circumstances method flawed. Both methods usually produce
similar results, causing the ICJ to refer to the angle-bisector method as ‘an approx-
imation of the equidistance method’.134 Thus, the mere proximity of results should
not be regarded as a valid argument for the rejection of an adjusted equidistance line
which approximates a bisector line proposed by one of the parties.

8. THE THIRD STAGE: THE DISPROPORTIONALITY TEST

The final step in the delimitation process is to conduct a disproportionality test in
order to confirm that the provisionally deter-mined delimitation line does not yield a

130 Award, at para. 344.
131 Opinion, at para. 23.
132 Ibid., at para. 22.
133 Separate Opinion of Judge Cot, Bangladesh/Myanmar, supra note 3, at p. 8.
134 Nicaragua v. Honduras, supra note 20, at para. 287. See Bangladesh/Myanmar, supra note 3, at para. 234.
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disproportionate result. This test is conducted by comparing the ratio of the relevant
maritime areas accorded to each state, to the ratio of the states’ relevant coastal
lengths. The purpose of the third phase is ‘to ensure that there is not a disproportion
so gross as to “taint” the result and render it inequitable’.135 The PCA Tribunal
adopted the same reasoning, thus confirming the previous case law. Having made
these general remarks, the Tribunal reiterated that the length of the relevant coasts of
Bangladesh and India were 418.6 and 803.7 kilometres respectively, producing a ratio
of 1:1.92 in favour of India. The size of the relevant area amounted to 406,833 square
kilometres. The relevant area allocated to Bangladesh was approximately 106,613
square kilometres, while that of India was 300,220 square kilometres, producing
a ratio of 1:2.81 in favour of India.136 The Tribunal then concluded that this ratio
did not produce any significant disproportion in the allocation of maritime areas
to Bangladesh and India that would require alteration of the adjusted equidistance
line to ensure an equitable solution.137

9. THE GREY AREA

The delimitation of maritime areas beyond 200 nm and the adjustment of the
equidistance line may create a so-called grey area’. Such a grey area may appear
only in an area of overlapping entitlements, and consequently there is no grey area
problem if there are no such entitlements. Until the Award, the only instance of a
grey area had occurred in the Bangladesh/Myanmar case. ITLOS explained that a grey
area is created ‘when a delimitation line which is not an equidistance line reaches the
outer limit of one State’s EEZ and continues beyond it in the same direction, until it
reaches the outer limit of the other State’s EEZ’.138 In the Bangladesh/Myanmar case,
the grey area occurred where the adjusted equidistance line used for delimitation
of the continental shelf went beyond 200 nm off Bangladesh and continued until
it reached 200 nm off Myanmar (Figure 18). ITLOS indicated that the rights over
the EEZ and the rights over the continental shelf are separable and that they can
coexist.139 For its part, the Arbitral Tribunal added that:

the resulting “grey area” is a practical consequence of the delimitation process. Such
an area will arise whenever the entitlements of two States to the continental shelf
extend beyond 200 nm and relevant circumstances call for a boundary at other than
the equidistance line at or beyond the 200 nm limit in order to provide an equitable
delimitation.140

Accordingly, beyond 200 nm from its coast, Bangladesh has an entitlement only to
the seabed and its subsoil pursuant to the legal regime governing the continental

135 Nicaragua v. Colombia, supra note 34, at para. 242. See Black Sea, supra note 23, at para. 210; Bangladesh/Myanmar,
supra note 3, at para. 240.

136 Award, at paras. 495–6.
137 Ibid., at para. 497. See also position of the parties: Counter-Memorial of India, at paras. 6.108–6.113; Rejoinder of

India, at paras. 7.28–7.37; Reply of Bangladesh, at paras. 4.150–4.159, 5.59–5.74.
138 Bangladesh/Myanmar, supra note 3, at para. 464.
139 Ibid., at paras. 473–4.
140 Award, at para. 498.
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Figure 18 (Colour online) – The grey area in Bangladesh/Myanmar, supra note 5, at 138.

shelf. Within the grey area, Bangladesh has no entitlement to an EEZ.141 Moreover,
as the PCA Tribunal itself noted, its grey area overlapped in part with the ITLOS
grey area, thus creating a ‘double grey area’, which potentially contains competing
sovereign rights of three different states, in that Bangladesh has an entitlement to the
continental shelf and both Myanmar and India have entitlements to their respective
EEZs (Figure 19).142

141 Ibid., at para. 503.
142 Ibid., at para. 506.

https://doi.org/10.1017/S0922156515000436 Published online by Cambridge University Press

https://doi.org/10.1017/S0922156515000436


T H E B A N GL A D E S H V. I N D I A CAS E 841

Figure 19 (Colour online) The ‘double grey area’, Award, Map 9, at 159.

Thus, the approach of ITLOS was substantially followed by the PCA
Tribunal, which in fact contained three members who had adjudicated in the
Bangladesh/Myanmar case. However, it met with the strong disagreement of Dr.
Rao who labelled the creation of a grey area as ‘entirely contrary to the law and
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the policies underlying the decision taken in UNCLOS to create the EEZ as one
single, common maritime zone within 200 nm which effectively incorporates the
regime of the continental shelf within it’.143 In a nutshell, the dissenting Arbitrator
regarded the decision on the grey area issue as ill-conceived, since it created a ‘double
grey area’, in which concurrent sovereign rights to the EEZ are to be exercised by
Bangladesh and Myanmar. Within 200 nm, the legal regime of the EEZ and the
continental shelf are united and the concept of EEZ refers both to the resources of
the seas and to the natural resources on or in the seabed. It controls overlapping
entitlements.144 To this end, Dr. Rao rejected each argument developed by the ITLOS
and, consequently, by the Arbitral Tribunal.

Dr. Rao’s Opinion relied heavily on the authority of the Dissenting Opinion
of Judge Evensen in the Continental Shelf case,145 to conclude that ‘the sovereign
rights of a coastal State over the water column and the seabed and its subsoil are
considered as two indispensable and inseparable parts of the coastal State’s rights in
the EEZ’.146 Moreover, within 200 nm the entitlement of coastal states rests solely on
the distance criterion. Therefore, there is a unity of the legal regimes of the EEZ and
the continental shelf within 200 nm.147 Dr. Rao found support for this contention
in the Libya/Malta case, in which the Court stated as follows:

[a]lthough the institutions of the continental shelf and the exclusive economic zone
are different and distinct, the rights which the exclusive economic zone entails over the
sea-bed of the zone are defined by reference to the régime laid down for the continental
shelf. Although there can be a continental shelf where there is no exclusive economic
zone, there cannot be an exclusive economic zone without a corresponding continental
shelf. It follows that, for juridical and practical reasons, the distance criterion must now
apply to the continental shelf as well as to the exclusive economic zone.148

Thus, in the opinion of Dr. Rao the above statement negated any conclusions in
the Award that the continental shelf is a single unit and that no distinct inner
continental shelf and outer continental shelf exists.149 However, a careful reading of
the Libya/Malta case might suggest otherwise.

First, the Court later in the same paragraph noted that its previous observation
did not suggest that:

the idea of natural prolongation is now superseded by that of distance. What it does
mean is that where the continental margin does not extend as far as 200 miles from
the shore, natural prolongation . . . is in part defined by distance from the shore,
irrespective of the physical nature of the intervening sea-bed and subsoil. The concepts
of natural prolongation and distance are therefore not opposed but complementary; and
both remain essential elements in the juridical concept of the continental shelf.150

143 Opinion, at para. 24.
144 Ibid., at paras. 24–36.
145 Dissenting Opinion of Judge Evensen, Tunisia/Libyan Arab Jamahiriya, supra note 51, at 286–8, paras. 9–10.
146 Opinion, at paras. 27–31 [italics in the original], referring to the Separate Opinion of Judge Jiménez de

Aréchaga, Tunisia/Libyan Arab Jamahiriya, supra note 51, at para. 55.
147 Opinion, at para. 31.
148 Libya/Malta, supra note 55, at para. 34.
149 Opinion, at para. 32.
150 Libya/Malta, supra note 55, at para. 34 [italics added].
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This statement contradicts the conclusion arrived at by Dr. Rao that the entitlement
of a coastal state is solely dependent on the 200 nm distance criterion. The Court
emphasized that both criteria are equal and remain essential in the juridical concept
of the continental shelf. Therefore, it may be fairly said that the legal regimes/basis
of the EEZ and the continental shelf are not united. Moreover, the legal regimes of
the EEZ and the continental shelf are governed by different parts of UNCLOS, which
suggests that they are independent and separable, as confirmed by the Court in the
Libya/Malta case.

Second, the Libya/Malta paragraph quoted in the Opinion of Dr. Rao does not
necessarily mean that that there is no single continental shelf. The Court observed
that the EEZ and the continental shelf are different and distinct, and at same time it
also admitted that they are invariably connected in the sense that one cannot define
and explain the concept of the EEZ and rights of coastal states therein without
reference to the regime laid down for the continental shelf. This is supported by a
reading of the relevant provisions of UNCLOS. According to Article 56(1)(a) of the
Convention, in the EEZ a coastal state has rights to seabed and subsoil that also fall
within the regime for the continental shelf.151 Article 56(3) provides that the rights
with respect to the seabed and subsoil of the EEZ are to be exercised in accordance
with Part VI concerning the continental shelf, which includes Article 83. Moreover,
Article 68 provides that Part V of UNCLOS concerning the EEZ does not apply to
sedentary species of the continental shelf.152 Pursuant to Article 77, the coastal state
exercises its sovereign rights over the continental shelf for the purpose of exploring
it and exploiting its natural resources, which consist of the mineral and other non-
living resources of the seabed and subsoil, together with living organisms belonging
to sedentary species. This proves that in practice the Convention distinguishes
between the rights that arise under multiple regimes and those that pertain only to
the EEZ.153 Therefore, the adjusted line drawn by the Tribunal creating the grey area
delimits only those rights of India and Bangladesh as specified in Article 77. Other
rights under the regime laid down for the EEZ are not affected by the boundary line
in the grey area and are enjoyed solely by its coastal state, as these rights pertain
only to the EEZ.

ITLOS added that the legal regime of the continental shelf has always coexisted
with the legal regime of the high seas, and it underlined that this is also possible with
respect to its coexistence with the legal regime of the EEZ.154 According to Articles
58 and 78 of UNCLOS, each coastal state must exercise its rights and perform its
duties with due regard for the rights and duties of the other coastal state(s) and may
not infringe or engage in any unjustifiable interference with navigation and other

151 See: Award, at para. 504.
152 Bangladesh/Myanmar, supra note 3, at para. 473.
153 Award, at para. 504.
154 Bangladesh/Myanmar, supra note 3, at para. 475.

https://doi.org/10.1017/S0922156515000436 Published online by Cambridge University Press

https://doi.org/10.1017/S0922156515000436


844 M A RC I N K A Ł DU Ń S K I

rights and freedoms of other states as provided for in UNCLOS.155 To support these
contentions, the ITLOS went on to indicate that:

[t]here are many ways in which the Parties may ensure the discharge of their obligations
in this respect, including the conclusion of specific agreements or the establishment of
appropriate cooperative arrangements. It is for the Parties to determine the measures
that they consider appropriate for this purpose.156

The same situation appeared in the Bangladesh v. India case and the Arbitral Tribunal
again confirmed the ITLOS finding that the parties should co-operate with respect to
the grey area.157 It therefore seems that coastal states are under the duty to co-operate
with respect to the grey area issue and that they are free to choose the measures
they deem appropriate to address this matter. They should negotiate in order to
conclude a relevant agreement (pactum de negotiando). The Tribunal’s incentive for
Bangladesh and India to co-operate in the exercise of their rights should be welcomed.
To encourage the parties, the Tribunal reminded them that the establishment of a
maritime area in which states have shared rights is not unknown under UNCLOS.158

A fine example thereof is the Nigeria/São Tomé and Prı́ncipe Joint Development
Authority established under the 2001 Treaty of Abuja.

Once again Dr. Rao disagreed with the majority’s view on the operation of dif-
ferent regimes in the same area. In the first place, he noted that the reference to
freedoms that states enjoy over the high seas are different types of rights, which
admit coexistence. This is not possible with respect to dividing sovereign and
exclusive rights and control over resources.159 Furthermore, ‘international courts
and tribunals should avoid delimiting boundaries in a way that leaves room for
potential conflicts between the parties’.160 The Arbitrator further identified four
potential threats brought about by grey areas: (i) in practice, it may not be possible
to divide the EEZ and separate the rights of one coastal state in the water column,
from the rights of another over the seabed and its subsoil; (ii) leaving the parties with
the obligation to negotiate may lead to further problems and may be considered as
a failure on the Tribunal’s part to delimit the maritime areas in a definitive manner;
(iii) the Award created the ‘double grey area’ by dividing a single maritime zone
among three states; and (iv) installations for the exploitation of the resources in
the seabed and its subsoil inevitably affect the water column. All these arguments
compelled the Arbitrator to conclude that ‘the grey area would ill serve the purpose
of the efficient, economical and ecologically sound management of ocean resources

155 This argument was furthered developed by the Arbitral Tribunal, which noted that states are to exercise
their rights and perform their duties with due regard to the rights and duties of other states. See: Award, at
paras. 504–5, 507. The Tribunal, relying once again on ITLOS, referred to Articles 56, 58, 78 and 79 to prove
that coastal states may have shared rights in the same maritime area and that the Convention is replete with
provisions which recognize the rights of one state within the maritime zones of another.

156 Bangladesh/Myanmar, supra note 3, at para. 476.
157 Award, at para. 508.
158 Ibid., at para. 507.
159 Opinion, at para. 34.
160 Ibid., at para. 35.
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[and] has the potential to exacerbate bilateral relations and pose avoidable security
problems’.161

The above questions raise legitimate concerns as to the proper application of
maritime law in grey areas. Undoubtedly, the existence of shared sovereign rights
in the same maritime area poses a potential source of tensions, and the separation
or delineation of these rights might be difficult in practice. This relates especially
to the exploitation of the natural resources in the seabed and subsoil under the
regime of the continental shelf and the resources in the waters superjacent thereto.
Nonetheless, as presented above, the legal regime of the sea prescribed in UNCLOS
allows for the existence of shared rights in the same area. Moreover, the decisions
of the ITLOS and PCA Tribunals clearly indicate that the coexistence of the EEZ and
the continental shelf of two or more states in the same maritime zone is legally
possible. It may therefore be that the division of the respective EEZ and continental
shelf rights is workable. It remains to be seen in practice how the coastal states in
the Bay of Bengal will exercise their rights in the grey area. It will depend mainly
on the goodwill of the states concerned, and on whether and how they will exercise
their rights and perform their duties in order to mutually benefit from the grey
area. In this regard, they should discharge their obligations in good faith, including
those concerning the negotiations of a specific or co-operative agreement.162 Such
a course of action should prevent the emergence of tensions between coastal states
and ensure that the decisions of both Tribunals will be regarded as examples in
future cases.

10. CONCLUDING OBSERVATIONS

The Award ended the long-standing debate that had spanned more than three dec-
ades. It established a maritime boundary which delimits the maritime entitlements
of both Bangladesh and India. While India prevailed on the legal argument with
respect to the equidistance/relevant circumstances method, in practice the final
adjusted equidistance line decided by the Tribunal deviated only slightly from the
angle-bisector line proposed by Bangladesh. However, the Arbitral Tribunal dis-
missed Bangladesh’s claim based on the maximum reach principle, and a large part
of the outer continental shelf, where the maritime claims of both states overlapped,
was awarded to India (compare Figures 15 and 20).

Two points need to be especially underlined. First, the Bangladesh v. India case
should be remembered for the site visit which was carried out. The ‘reality check’
conducted by the Tribunal was essential for the determination of the LBT and the
non-selection of a base point on the low-tide elevations of South Talpatty/New
Moore. This proves that a site visit may have a significant impact on the final result
of the maritime delimitation, as it can be the best way of examining the facts of a

161 Ibid., at para. 36.
162 Such an obligation to negotiate in good faith with a view to reaching a specific or co-operative agreement

may be inferred from Arts. 74 and 83 of UNCLOS as was indicated by the ICJ. See the Gulf of Maine, supra
note 51, at paras. 87, 112 and Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria:
Equatorial Guinea Intervening), Judgment of 10 October 2002, [2002] ICJ Rep. 303, at 424, para. 244.
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Figure 20 (Colour online) The Tribunal’s Award, Map 12, at 163.

case and checking in reality the relevant coasts and possible base points. Second,
the arbitration is one of the very few that have made significant pronouncements
on the continental shelf, especially, beyond 200 nm. The Tribunal underlined that
the Convention embodies the concept of single continental shelf and introduces no
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distinction between inner and outer continental shelves. Therefore, the appropriate
method for delimiting the continental shelf within and beyond 200 nm remains the
same. It rejected the ‘maximum reach’ principle by simply stating that international
jurisprudence does not recognize a right of coastal state to maximum reach of its
entitlements. The Tribunal confirmed that the international courts and tribunals had
jurisdiction to delimit the continental shelf beyond 200 nm where the outer limits
of the continental shelf claimed by both states had not already been determined
by the CLCS. According to the Tribunal, the delimitation beyond 200 nm may
result in creating a grey area which is a practical consequence of the delimitation
process. It means that the legal regimes of the EEZ and the continental shelf are
independent and separable. They may coexist in the same maritime area.163 In this
regard, the Tribunal followed the example of the ITLOS. The Bangladesh v. India
case will be especially discussed for that, and in particular for its creation of a new
issue of competing sovereign rights of three states in one grey area. While it is to
be welcomed that the Tribunal emphasized the obligation of states to co-operate
in the exercise of their sovereign rights, the establishment of a ‘double grey area’
may seem controversial, difficult to apply in practice, and leave room for potential
conflicts, as prudently described by Dr. Rao. Besides, one fundamental issue remains:
the delimitation of the continental shelf beyond 200 nm where it overlaps with
an EEZ or continental shelf within 200 nm.164 This issue will be discussed by the
ICJ again, as Nicaragua has filed an application to delimit the maritime boundary
between its outer continental shelf and the inner continental shelf of Colombia.165

Hopefully, the Court will provide better guidance on grey areas in the maritime
delimitation.

It is also worth noting that the Tribunal followed the established case law and
practically did not deviate from it in any significant respect. Its decision confirms
that one of the fundamental principles applicable to the maritime delimitation is
that ‘the method chosen and its results must be faithful to the actual geographical
situation’,166 although its adjustment of the equidistance line raises certain con-
cerns.167 The Tribunal relied on the jurisprudence of the ICJ, which obviously could
have been reasonably expected. It expressly recognized the international case law as
a source of international law under Article 38(1)(d) of the ICJ Statute, which should
be read into Articles 74 and 83 of the Convention. This reference to the case law also
enhances objectivity of the delimitation process. As an example, it may be noted
that the Award followed the decision of the ITLOS in the Bangladesh/Myanmar case
in finding that the concavity of the Bangladesh coast was a relevant circumstance.

The political and commercial significance of the Award is above all that it finally
determines the maritime entitlements of both states. Uncertainty over entitlements
may have previously deterred firms from investing in offshore blocks. For example,

163 See Section 9.
164 B. M. Magnusson, ‘Outer Continental Shelf Boundary Agreements’, (2013) 62 ICLQ 345, at 345–72.
165 Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia Beyond 200 Nautical Miles

from the Nicaraguan Coast (Nicaragua v. Colombia), Application of 16 September 2013.
166 Libya/Malta, supra note 55, at para. 57.
167 See Section 7.
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PetroBangla received no bids in its 2012 offshore licensing round. This is perhaps
the reason why the Tribunal underscored that ‘the sovereign rights of coastal states,
and therefore the maritime boundaries between them, must be determined with
precision to allow for development and investment’. Thus, the Award is expected to
open the way for new oil and gas exploration in the Bay of Bengal. Importantly both
parties welcomed the Award, emphasizing that it will pave the way for the economic
development of this part of the Bay of Bengal, which will in turn be beneficial to
both states.168

168 See Reuters, 8 July 2014, http://uk.reuters.com/article/2014/07/08/uk-bangladesh-india-seaborder-
idUKKBN0FD15N20140708 (accessed 15 August 2014).
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