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Abstract

Many studies agree that a weak intellectual property right (IPR) legal system likely reduces
innovation or creation; they also predict that increasing intellectual properties (IPs) in develop-
ing countries will automatically lead to local needs for stronger formal protection. However,
the situation is found to be more complex in China. With a focus on the use of IPs and rele-
vant protection mechanisms in China, this study points out that many companies acquire IPs
for purposes that do not depend on their enforcement; many companies have informal ways of
protecting their IPs without resorting to court enforcement. Both the alternative functions and
the alternative enforcement mechanisms are shaped by industrial characteristics, especially in
four aspects: technological features, administrative regulation, market characteristics, and net-
work structure. Based on studies of different industrial sectors in China, this article develops a
general framework for analyzing the role of IPRs in industrial practice.

Keywords: China, development, intellectual property rights, intellectual property protection,
the sociology of law

1. INTRODUCTION

Many studies from both sociologist and legal scholars predict that a weak IPR legal system
likely reduces innovation or creation, and predict that increasing intellectual properties (IPs)
in developing countries will lead to local needs for stronger formal legal IP protection.'
However, a few real examples indicate that the situation is far more complex than predicted.

In the summer of 2015, I went to the China International Medical Equipment Fair (CMEF)
at Shanghai—the biggest fair in the Chinese medical-device industry—and noticed that,
although most companies’ brochures claimed that they had patented products, they seldom
mentioned patents during conversations, nor did they show strong awareness or worries of
protecting their patents. Later, during an interview, a representative from a medical-device
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consulting company said intellectual property right (IPR) protection in China is weak, but he
also said that this does not worry company managers.”Another representative from the legal
department of one of the biggest and most innovative pharmaceutical companies in China
revealed that the department had not engaged with any IPR-related issue since she had
worked there, namely from 2010 to 2015.3 Tt seems that these local companies in the medical
sector do apply for patents yet pay little attention to their legal protections.

In October 2016, a Chinese film director named Ping He, the former Secretary-General of
the China Film Directors’ Guild, shared a link to the pirated version of his new film, because
he thinks that “the film had limited screenings and many people were not able to see it.”* The
director only enjoys the right to claim authorship but does not have the copyright of the film’;
thus his behaviour is likely copyright infringement. But related news reports and online
comments do not raise the question about copyright infringement; almost all of them
expressed their sympathy for the director.® This incident might give an impression of weak IP
protection in the Chinese film and TV sector. However, since 2014, copyrighted content
from online literature and games, or even songs, is being snapped up by film-production
companies at more than ten times the price of a few years ago. A manager from a big film and
TV production company in China told the press that, around 2010, the adaptation rights for
an online novel with more than 10 million reads could be purchased by film and TV pro-
ducers for only RMB 100,000 ($4,706 (US))7 but, in 2015, the adaptation rights for a novel
like this could worth more than RMB 2 million ($294,117 (US))?; this means a considerable
increase of, adjusted for inflation, about RMB 1.64 million ($241,176 (US)).? It seems that
film and TV producers in China are willing to spend more and more money to purchase IP
resources for film production, without worrying much about piracy.

Another relevant example is the Chinese telecommunications-equipment sector, which is
an area of increasing innovation. In terms of patent applications, it is by now the most
innovative sector in China.'® In 2015, a leading Chinese company in this sector, Huawei,
ranked number one in Patent Cooperation Treaty (PCT) applications, namely international
patent applications, among worldwide companies, and ZTE, another Chinese company,
ranked number three.'! In 2011, Huawei’s customers served several billion people in over

Interview 20150514, with a manager from a medical-device company.
Interview 20150517, with a representative of a pharmaceutical company.
He (2016).

5. According to Chinese copyright law, Art. 10 (similar to US copyright law C1§106); “Copyright” includes
different exclusive rights, e.g. the right of publication, the right of authorship, the right of alteration, the right of
integrity, the right of reproduction, the right of distribution, the right of information network dissemination. “The right
of authorship” here means the right to claim authorship. Also see Art. 15: “The copyright of a cinematographic work or a
work created in a way similar to cinematography shall be enjoyed by the producer, while any of the playwright, director,
cameraman, words-writer, composer, and other authors of the work shall enjoy the right of authorship, and shall be
entitled to obtain remuneration as agreed upon in the contract between him and the producer.”

6. Although it is still a debate whether that film is an authentic art film or is pretending to be an art film to attract
attention.

Bl o

7. For convenience, the conversions between RMB (yuan) and $ (US) (dollars) in this study are based on the
exchange rate in early 2017 (about 6.8, i.e. $1 (US) equals to about 6.8 RMB).

8. YiCai Daily (2015).
9. The inflation rate is about 4% per year, according to data from the National Bureau of Statistics.
10. It is important to acknowledge that using patent applications as a measure of innovation is controversial.

11. See WIPO (2016b). According to the World Intellectual Property Organization (WIPO), Huawei Technologies
led for the second consecutive year, with 3,898 published PCT applications, or an additional 456 applications over 2015.
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140 countries, and Huawei itself had been involved in over half the rollouts of super-fast 4G
mobile networks announced in Europe.'? These companies are large IP owners and have
been actively engaged in lawsuits in the international market. However, according to public
databases'® and reported news, they seldom bring charges against potential infringers inside
China. It seems that large Chinese telecom-equipment companies rarely need to use legal
weapons to defend their IPRs inside China.

The previous examples suggest the following puzzle: there are criticisms about weak legal
enforcement of IPR in China from various sources, and reports and studies indicate that
financial compensation for infringement lawsuits is far too low; however, there are sub-
stantial IP activities, companies invest a lot in IPRs, and they do not worry much about
infringements. Specifically, China has remained accused of IPR violations and lack of
effective protection by companies, media, and scholars, both domestic and foreign.'*
However, there are rapidly increasing local patent applications and market for copyrights:
patent applications filed in China rose sevenfold between 2004 and 2014; China ranked first
in the world in IP filing by origin in 2014 with 2,680,900 patent applications, and it
accounted for 89% of total growth of patent filing.'” Besides, as my fieldwork indicates, most
companies admit the seriousness of IPR infringements in China, but they also express that it
is not a threat to them, and they have no incentive to push for stronger legal protection.

Are IPs important for Chinese companies, and is IP protection important for them? Is legal
protection for IP strong or weak from their point of view? This study is an attempt to
understand IPR law and enforcement in China, as well as the puzzling interaction between
the IP legal system and local industries. This study identifies two explanations for the puz-
zling behaviour of companies in Chinese industries. First, some IP-intensive companies do
not care about IP protection and damage compensation because they do not intend to use
IPRs for what is commonly considered to be their primary function, namely to appropriate
(or to monopolize) returns from the relevant innovation or creation.'® Instead, they use these
IPRs mainly for what are usually secondary functions, which are not affected by infringe-
ments generally. Second, companies with substantial IP activities do care about IP protection
and appropriating profit from innovation, but they do not count on formal protections
through the courts. Both the two reasons contribute to the lack of motivation in pushing for a
stronger formal legal system, while the significance of each varies by industry. In this article,

(F'note continued)
US-based Qualcomm Incorporated was the second largest applicant in 2015, with 2,442 published applications, while
China’s ZTE Corporation ranked third, with 2,155 PCT applications.

12.  See The Economist (2012).

13. For example, two of the biggest legal case databases: pkulaw.cn and China Judgements Online.

14. Seee.g. Lejeune (2014); Liang & Hu (2013); Yu, supra note 1; Zimmerman (2013). For more criticisms, also
see US International Trade Commission (2011); APFC (2014). According to a report from the US International Trade
Commission in 2011, companies in the US IP-intensive economy that conducted business in China in 2009 reported
losses of approximately $48.2 billion (US) in sales, royalties, or licence fees due to IPR infringement in China; a 2014
survey report from Asia Pacific Foundation of Canada indicates that almost one-third of Canadian companies con-
ducting business with China ranked IPR practices as a major obstacle to doing business. Business Week magazine has
also criticized China for piracy in many articles (e.g. Einhorn & Ji (2007)).

15. WIPO (2015).

16. The word “appropriate” is used a lot in scholars’ discussions of IP, to indicate the act to monopolize commercial
profits and to exclude exploitation of others. See Tidd, Bessant, & Pavitt (1997), p. 181; WIPO (2003), p. 2.
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the author discusses the two explanations, elaborate how they take effect, and point out
pertinent underlying contextual factors.

2. EXISTING LITERATURE ON IPRs IN DEVELOPING SOCIETIES

The introduction of new and stringent IP rules in the international system, mainly through the
establishment of the World Trade Organization (WTO)’s Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS) in 1994, has made IPR a global regime.'’
TRIPS not only set minimum standards for IPR laws, but also require each signatory country
to put in place a reasonably effective enforcement mechanism for IPR. Under this back-
ground, over the past decades, there has been increasing interest from policy-makers, aca-
demics, businesses, and civil organizations in understanding how the IPR system actually
takes effect in different socioeconomic contexts. There have been many attempts to explain
the working of a transplanted IPR legal system in developing societies like China, especially
the unsatisfactory enforcement of the Western-derived IPR laws. The institutional aspect and
the development aspect are the most prevalent and influential ones.

2.1 The Institutional Aspect: State Capacity and Bureaucratic Structure

This aspect carries forward the Weberian argument that bureaucratic structure is what makes
the law work. In China, an IP owner can choose to have his IPRs enforced by either a civil
court or by a particular administrative body, or both. The right of both institutions to enforce
IPRs are acknowledged in IP law. This is called “the parallel forms of enforcement” or “the
dual system of enforcement.” The works focus on institutions and study the state capacity to
enforce laws (either through judicial or administrative enforcement agencies) under the
Chinese bureaucratic structure.

Earlier analyses of China’s policy-making and policy-implementation institutions discuss
how institutional problems such as bureaucratic fragmentation and decentralization affect the
enforcement of policies and laws.'® The most influential analysis is the “fragmented
authoritarianism” concept and its extension,'® which argue that the authority below the very
peak of the Chinese political system is fragmented and disjointed.?® Following this tradition,
some scholars connect these institutional problems specifically to IPR enforcement. For

17.  Chang (2001); Sell (2003).

18.  See Corne (1997); Keller (1994); Segal (1994). As for bureaucratic fragmentation, Keller points to the tangled
administrative structure as an obstacle for legal development in China. Corne tries to explain the gap between law and
reality in China by identifying the functional and structural problems in its administrative legal system; he examined in
depth the lack of clear delineation between legal and policy norms, the great scope of discretion accorded to bodies
charged with legal interpretation and implementation, the limited scope of judicial review, and the resulting problems of
legislative inconsistency and haphazard legal enforcement. As for decentralization, although subnational governments
in China lack formal political autonomy vis-a-vis the centre, economic reforms, including financial autonomy and
increased control for lower governments over their economies, have brought decentralization to Chinese political
system; see Montinola, Qian, & Weingast (1995); Oi (1992); Sharma (2009); Shirk (1993). In this case, local authorities
can and do frustrate central policies and, even when the central state makes explicit demands, local compliance is not
guaranteed; see Economy (2004); Hsueh (2011); Walder (1998). With regard to law enforcement, Segal’s study points
out that local authorities can largely affect the result of legal disputes.

19. Lieberthal (1992); Lieberthal & Oksenberg (1988); Mertha (2009).

20. [Initially, the term “fragmentation” meant jurisdictional cleavages among bureaucracies, but later it was
expanded by Mertha to include central-local cleavages. Inter-bureaucratic fragmentation should be distinguished from
decentralization.
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example, Oksenberg et al., using historical records and interview data with Chinese officials
and foreign companies from 1994 to 1996, conclude that local officials place a premium on
economic growth and employment, rather than the protection of IP; in order to advance
(or maintain standing) politically, economic growth and employment are critical; further-
more, there are direct financial benefits flowing to local officials, when they have relation-
ships with local enterprises IPR.>' Similarly, Kolton, using legal document data in the early
1990s, and Berkman, conducting interviews with judges, explore how local protectionism
plagues both the adjudication process and the enforcement process.”> More recently, there
are two major political science studies addressing IPR enforcement in China that look at IPR
enforcement and bureaucratic structures in a more systematic way; both of these studies
focus on the structure of enforcement bureaucracies and how the bureaucracies are affected
by foreign and domestic pressures.

Mertha studies administrative enforcement in China and compares enforcement of dif-
ferent IP types (patent, trademark, and copyright).”® He conducted fieldwork in different
parts in China in 1998-99, returning on trips over the following five years; during his
fieldwork, he studied legal documents and interviewed dozens of officials and made cold-
calls to some lawyers and business people as well as private-investigation agencies. Mertha
studied the behaviour of foreign businesses and private-investigation companies that operate
in China and concluded that the pressure they exert on local governments facilitates inter-
bureaucratic competition and so brings about a high volume of enforcement*; this contrasts
with pressure exerted by foreign states on the central government of China; in this second
case, the pressure does not lead to a high volume of enforcement because it does not
necessarily lead to incentives for enforcement at the local level. >

Mertha only studies administrative enforcement and foreign IPR in China, and equates
high-volume enforcement with effective enforcement. Dimitrov, on the other hand, com-
pares judicial and administrative enforcement, focuses more on domestic IPR, and pays more
attention to enforcement quality. The study covers the period between 2000 and 2008; the
data he uses are drawn from public documents and interviews covering Beijing, Shanghai,
and Guangdong in China, mainly with officials and legal professionals, as well as a few
managers in companies. Similarly to Mertha, Dimitrov points out jurisdictional ambiguity

21. Oksenberg, Potter, & Abnett (1996).

22. See Berkman (1996); Kolton (1996). These studies focused on the early 1990s. At that time, most private
companies in China were not innovative. Even when there were innovative companies in a certain area, they were
usually big companies with employers with good educations who could always find a job, while their smaller compe-
titors were usually small operations comprise unemployed individuals who could not otherwise find work. One or two
IP infringements may not have been detrimental to the big companies, but strict enforcement may be detrimental for
smaller companies. To avoid social unrest, the local officials might choose to keep the small companies. Now with the
growth of domestic IPs, there is less concern and less discussion about local protectionism like this.

23. See Mertha (2005).

24. In other work, see Mertha (2006); Mertha explains the mechanisms for inter-bureaucratic competition and
claims that the previously widespread assumption that institutional redundancy necessarily leads to inefficiency is
incorrect.

25. See Mertha, supra note 23. According to Mertha, external pressure over copyright and patents focused on
legislation and top-down implementation, and pressure over trademarks appeared exogenous to the formal political
system, but, in fact, endogenous to the social and commercial context in which the political system is inextricably
linked.
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and inter-bureaucratic competitions among [PR-related bureaucracies%; he also admits that
pressures may lead to high enforcement volume but, contrary to Mertha, he argues that, in
this case, the high enforcement volume does not mean enforcement effectiveness.>’ Dimitrov
brings up three criteria to indicate high-quality or “rationalized” enforcement: consistency,
transparency, and procedural fairness.”® He concludes that “rationalized enforcement” is
most likely to emerge when the enforcement structures are given a chance to develop outside
the spotlight of either foreign or domestic pressure.*’

Although very insightful, both Mertha and Dimitrov’s studies, like the earlier institutional
studies, treat state agencies as their focus. As for data usage, first, the time period over which
they gathered data ended in 2008, but there have been significant legal revisions since
2008°°; the map of China’s IP apparatus and the companies’ behaviours has changed a lot
since then. Second, they gather data mainly through legal documents, newspaper articles,
and interviews with officials; even though they interview companies on a few occasions, the
focus is still on their interaction with officials in formal enforcement cases (i.e. cases brought
to court or administrative agencies through formal procedure). Although the modern state is a
primary locus of law enforcement, scholars in the sociology of law have argued that beha-
viours of non-state agencies are also quite significant for the protection of private property.>'
To focus only on state bureaucracies may lead to the neglect of other related agencies and
informal factors, such as the behaviour of right-holders; those factors can play an important
role in making IP protection work. Besides, this statist view alone cannot explain the varying
effectiveness of legal IP protection across industries and time frames, under the same insti-
tutional environment. Scholars blaming state capacity need to confront the evidence that the
IP protection related to the Beijing Olympics has been quite effective®?; in fact, not a single
case of IPR violation of Olympic logos and mascots was reported during the Beijing
Olympics.*

26. For example, anti-counterfeiting enforcement of trademark falls into the domain of different bureaucracies: the
Administration for Industry and Commerce and the Quality Technical Supervision Bureau.

27. Dimitrov (2009).

28. He uses further measurements for the three criteria in the study: consistency—proxies related to judicial
expertise and professionalism; transparency—frequency of open trials and open administrative hearings, as well as
lengthy publication of decisions; procedural fairness—rate of appeal.

29. Dimitrov’s major findings are: (1) responsiveness to foreign and domestic pressures helps explain the high
volume of IPR enforcement in China; (2) enforcement under pressure is unlikely to be rationalized because agencies are
compelled to supply quick and dry routine enforcement without concern for principles of consistency, transparency, and
fairness; also, agents are encouraged to participate in enforcement campaigns, which are not aimed at providing
rationalized enforcement either; and (3) rationalized enforcement exists in civil court enforcement (for all IPR subtypes)
and in some types of patent administrative enforcement; the conditions are: free of pressure to enforce, the mandates of
the IPR tribunals and of the patent bureaucracy (SIPO) are clearly delineated.

30. Revised Patent Law in December 2008, revised Copyright Law in 2010, and revised Trademark Law in 2013.

31. See Thompson (1975); Agarwal (1994). Thompson argues that a lot of resistance in eighteenth-century England
to private ownership of the former commons stemmed from the perception that it was illegitimate. Through studying
cases in South Asia, Agarwal points out that de facto property rights diverge from de jure rights in the developing world
due to gender discrimination.

32.  According to the journalist R. Callick (2006): “One can gain a brief insight into how effective Chinese policing
of intellectual property might become, by considering the zeal with which Beijing is protecting its great current brand
the 2008 Olympic Games. This event is not exactly an invention, of course, but it is potentially a big earner, one in which
the leadership is investing the prestige of the country and of its ruling Communist Party. The Games’ lively logo, a
version of the Chinese characters for Beijing reshaped as a running figure, and its mascots, the Five Friendlies, are being
assiduously protected against piracy.”

33. Peng, supra note 1, p. 138.
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2.2 The Development Aspect

Many development studies try to relate the IPR-enforcement issue to the self-interest of the
developing countries. The difference is, they focus more on industrial growth and domestic
companies instead of state leaders; they also see the problem in a more historically dynamic
way, and take the status quo as a transitory phase.

Following the tradition of linking property rights with economic growth,>* development
studies have paid a lot of attention to the link between IPRs and economic catch-up.*’ It has
been pointed out that, while early developing countries, such as the US and Japan, have had
enough time (nearly a century) to accommodate the IPR system with their domestic needs,
today’s developing countries have to establish an IPR system fitting international standards,
which may not fit their domestic needs, within one or two decades. Thus, from the devel-
opment aspect, it is natural to have a transitory period when the IPR system does not work
effectively in practice, and accusing these countries of not having strong IP protection at
present is not fair.*’

Most development studies admit that strong IP protection, like the one demanded by the
TRIPS, may bring minimal benefits to most developing countries at their current stage of
development. Some point to the imbalanced IP ownership and ability to innovate between
developed and developing countries®®; some claim, based on historical analysis, that the
opportunity cost is too high for developing countries due to their lack of technical, admin-
istrative, and legal human resources™
lyze local resistance to TRIPS in developing countries to reveal specific conflicts of interest,

; some take a more anthropological method and ana-

especially with regard to accommodating IPR with public health and traditional knowl-
edge.* In sum, from these aspects, most conflicts come from the fact that the developing
countries have not developed enough of their own IP; they have not accumulated adequate

34. See North & Thomas (1973). North and Thomas have argued persuasively that both the pace and geographic
pattern of pre-modern economic growth in the Western world were shaped by property rights. The main proposition of
the North—-Thomas model is that efficient economic organization is the source of growth. Efficient organization entails
institutional arrangements, particularly those that define and enforce property rights that are enacted and enforced so that
private gain serves as an adequate incentive for the productive conduct of economic affairs.

35. Chang, supra note 17; Odagiri, Goto, & Sunami (2010); Rapp & Rozek (1990).

36. Mowery (2010); Odagiri & Goto (1996); Odagiri, Goto, & Sunami, supra note 35.

37. Chang (2002).

38. See e.g. Bettig (1996); Drahos & Braithwaite (2002); Shadlen (2007). Bettig studies the expansion of IP, and
claims that the control over intellectual and artistic creativity is mostly in the hands of transnational corporations based
in rich countries. Drahos and Braithwaite argue that IPRs are a source of authority and monopolistic power granted to
the few over informational resources on which the many depend, and TRIPS will perpetuate inequality between the
developed and developing countries. Shadlen points out that importers and users of foreign knowledge overwhelmingly
control IP in developing countries: more than 97% of patent applications in middle-income countries come from abroad,
while, in low-income countries, foreign applications account for all but one-fifth of 1% of the total.

39. See e.g. Chang, supra note 17. Basing on a study of historical cases, Chang argues that stronger IPR may not
encourage greater R&D in developing countries, because they do little truly “novel” R&D and a lot of the new
knowledge that they generate is not readily patentable; on the other hand, the opportunity cost of running a strong IPR
system may be considerable for them, given their lack of technical, administrative, and legal human resources.

40. See e.g. Francis (2009); Krikorian (2009); Sell, supra note 17. Krikorian studies political conflicts around
compulsory licensing of medicine patents, and finds that certain social, political, economic, and epidemiological factors
are all needed to make use of the flexibilities of TRIPS, and it is not easy. Francis finds that the current IPR system
contrasts with the community-centred approach of indigenous people, and is unfriendly to traditional knowledge (which
is already in the public domain). Sell studies the civil society resistance in developing countries after TRIPS; she
believes that TRIPS should be preserved but it should be reinterpreted to allow developing countries adequate flexibility
to develop a local production capacity.
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political and social resources to support the IPR system, or that they have not had time to
accommodate TRIPS with their local contexts. Studies from this aspect agree that there is a
lack of local commitment to IP protection as long as the economy has not caught up; while
some of them suggest reforms to make the IPR regime work better for developing coun-
tries,*! most of them claim that, as indicated by the historical experiences from the developed
countries, with industrial catching-up, more and more local companies in developing
countries will seek protection against infringers under local IPR laws. IPR enforcement will
eventually improve.*?

These studies have identified some domestic economic reasons for enforcement problems
in developing countries, and have to some extent explained why foreign pressures do not
work as predicted in pushing for more effective IP protection—mainly because local
industries lack IP interests of their own. But this aspect is mostly based on the incentive or the
functional argument of IPR laws—IPR will be desired and beneficial for industries in
developing countries in the long run, either because they are the natural and best institution
for promoting innovation incentives*® or because they will give domestic interest-groups
monopolistic powers in the market. Based on this argument, most development studies
assume a general pattern without doing empirical studies about the behavioural patterns of
domestic industries. They assume that, as these developing economies and indigenous
industries grow, IP protection will be desired and enhanced. The pattern described here
suggests an oversimplified linear relationship between the needs of local innovation and IP
protection, and ignores intermediating factors.

However, things may be more complicated than that. In fact, this type of argument, which
in the end holds a unilinear evolutionary perspective, has been criticized a lot in many, more
general, development studies.** In development studies of other economic institutions, it has
been acknowledged that, in many cases, Western institutions might not work in developing

41. See e.g. Shadlen, supra note 38, p. 174. Shadlen suggests reinvigorating national commitments to the multi-
lateral trading system, clarifying international trade rules, and inspiring procedural reform to make the WTO more user-
friendly.

42. See e.g. Peng, supra note 1, p. 138: “As these economies developed, indigenous industries grew, and IP
protection was enhanced; if history around the world is any guide, someday when China and other leading counter-
feiting nations will hopefully follow the same path by offering better IP protection.” Also see Massey, supra note 1, p.
237; Massey claims that, in the long run, Chinese companies must come to recognize that the enforcement of China’s
IPR laws serves their interests as well as those of their foreign rivals; in an increasingly competitive and unified Chinese
market, new interests are growing that look to the rules of the “emperor” in Beijing for protection to keep the pirates far
away. Yu also confidently claims that China is now simply following the paths of Hong Kong, Japan, Singapore, South
Korea, Taiwan; it is only a matter of time before China will be converted from a pirating nation to a country that respects
IPRs with economic development; see Yu, supra note 1, p. 3. Also see Chen, supra note 1, p. 313: “IP protection will
improve when China has sufficient of its own IP interests to protect and IP protection improvement will only be in
proportion to the weight of these interests.”

43. This assumption is not unchallenged. Despite the dominant discourse about the necessity of IPR in public
media, more recent studies have challenged this functional view, and claim that it is not valid. Scholars have argued that
current IPR may not provide the best possible mechanism to ensure the availability and dissemination of intellectual
products; it is hard to justify IPR economically, philosophically, and socially; see e.g. Hettinger (1989). One recent
challenge of current IPR comes from Boldrin & Levine (2008); they analyze IPR using economic models and market
theories, and claim that they increase both revenues and innovation costs, while the incentive effect will depend on the
net effect; they also cite empirical cases to point out that most creations have taken place without the benefit of IPRs.

44. Tt is usually criticized as “Eurocentric” or “market fundamentalism,” and categorized as ‘“modernization the-
ory,” which is dominant in the 1940s and 1950s; social scientists holding this view are confident that development was a
question of diffusion of modern Western orientation and institutional forms. See e.g. Escobar (1994); Evans & Stephens
(1988); Frank (1998); Portes (1973).
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countries as they do in developed countries, because the political, economic, and social
conditions there are different, or there is a lack of complementary institutions.*’

According to the logic of those development studies of IPR, the large number of patents in
today’s China should be accompanied by much better law enforcement. But, in fact, the
realization of this prediction relies on many assumed mechanisms, which may not be present
in a particular society. First, the number of IPRs may not be an indication of self-interest in IP
protection; it is possible that it serves other functions, for example, attracting state subsidies
or venture capital investments. Second, even if there is enough self-interest in IP protection,
in industrial practice, legal protection may not be the only means of IP protection, or even the
most significant one; since [P-related legal institutions are often quickly established and have
not been adjusted for local needs in most developing countries, local industries may have
already developed other methods to protect themselves. If this is the case, the need for
stronger IP law enforcement may not necessarily follow from the growth of indigenous
industries and their own IPs.

2.3 A New Focus

The aforementioned literature has some weaknesses in data collection. First, many devel-
opment studies make use of extensive data formats, including historical records, legal
documents, policy statements, newspaper articles, and judicial decisions, but they seldom
use interviews. Some institutional studies make extensive use of interview techniques, but
their primary focus is on members inside the formal institutions, such as state officials and
judges. Second, even when some studies do interview company representatives, the focus is
on their interactions with state officials; the information collection focuses overwhelmingly
on formal cases, namely the disputed cases that are brought to court or administrative
enforcement agencies. This ignores IPR disputes that are never brought to formal institu-
tions, which may constitute the vast majority of IPR-related conflicts.*

Due to data-collection limits, they fail to adequately capture some crucial dimensions at
work in China: (1) most previous institutional studies of Chinese IPR focuses only on
structural problems of IP-related bureaucracies (both judicial and administrative)—they
ignore the role of other, more general, factors related to the whole civil-law system (e.g. the
evidence-discovery system) and non-governmental supporting institutions (e.g. corporate
data-management and accounting systems that are necessary for the calculation of

45. See Ferguson (1994); Scott (1998); Stiglitz (2002). In Ferguson’s study of livestock management in Lesotho,
she finds that an intentional development project (the Thaba-Tseka project) was frustrated because it tried to provide
technical solutions to “problems” that were not entirely technical in nature, but were related to local conditions (a certain
structuring of property and entrenched power relations) and a larger political-economic situation. In Scott’s study of
state-initiated development projects, he argues that, given their Western origins, the modern schemes of agricultural
planning inherited a series of unexamined assumptions about cropping and field preparation that turned out to work
badly in other contexts. In comparing development projects in different countries in his study of the World Bank and the
IMF, Stiglitz argues that the IMF’s project failed because it tried to apply the Western model of privatization directly to
developing countries, but it was not sensitive to the broader social context and did not realize that economic reform
cannot work without establishing underlying institutions.

46. A lot of legal studies have found that, even in modern legalistic societies, some studies show that the vast
majority of conflicts are addressed without actually using the law; see Black (1984); Black (1989); Galanter (1983).
Only some experiences escalate progressively to reach the stage of court proceedings; Bussani & Infantino (2015);
Felstiner, Abel, & Sarat (1980); Kritzer (1991); Kritzer, Bogart, & Vidmar (1991); Murayama (2007); Nielsen & Nelson
(2005). Besides, many local companies are reluctant to use formal enforcement methods, and therefore the number of
these cases should be large.
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infringement damage); (2) previous studies on IPR in developing countries seldom focus on
the behaviour of local companies; when they do realize the importance of domestic com-
panies, most treat them as a whole, simplifying their behaviour, and focusing on their con-
flicts with foreign companies. This view uses the total number of domestic IPs (especially
patents) to measure the countries’ self-interest in IP protection, and ignores the fact that
companies do not always get IP for the same reasons. It equates IP protection with simple
IPR law enforcement (including both judicial and administrative enforcement based on IPR
laws); it assumes that sizable innovators will automatically be supporters of stronger legal
IPR enforcement; it ignores the fact that there may be alternative protections that can help
companies protect their IPs.

Due to this ignorance of the perceptions and behaviours of companies, the aforementioned
views about IPR enforcement in China cannot satisfactorily deal with the puzzling obser-
vations I mentioned at the beginning of this article: despite the widely criticized and weak
IPR law enforcement in China, most domestic companies are aggressively expanding their IP
portfolios*’; the average damage compensation for IPR infringement is low and judicial
enforcement is weak, but companies invest a lot in IPRs, do not worry about infringement,
and have little motivation to push for stronger IP protection. Here, the simple functionalist
logic that private innovation will lose steam without effective IPR legal enforcement does not
hold, and neither does the development logic that more self-owned IPR will lead to strong
incentives to strengthen legal enforcement. Explaining the situation in contemporary China
will require a more detailed understanding of the perceptions and behaviours with regard to
IPs of Chinese companies, as well as the interaction between the IPR legal system and the
right-holders in industries.

To avoid the limits I outlined, and to better explain the working of the IPR system in
China, I take a different approach in my study. Besides using documentary resources,
I conducted interviews mainly with representatives of companies, and the interview contents
are focused on the companies’ behaviours and attitudes, instead of that of government offi-
cials. I did not select companies according to their involvement in formal enforcement cases,
so I also collected data about privately solved disputes. Based on this method of data col-
lection, my study focuses on local companies’ IP-related perceptions and behaviours in
industrial practices, including why they apply for patents, and which alternative IP-
protection methods are useful for them in practice. I pay attention to the interaction within the
IPR legal system, the industry, and the alternative protections in different industries.

3. DATA AND METHODOLOGY

In general, my starting point and focus are based on the understanding of strategic decisions
taken by companies within a specific IP environment. I started with an ideal set of important
cases, namely those that are critical to the research question and should never be excluded.*®
In this study, these cases necessarily represent active industrial IP activities. Among the
many industries with active IP activities, I identified three areas to focus on: (1) the medical

47. For more reports about the recent IP-expanding behaviour of Chinese companies, see Cyranoski (2010);
Yoshida (2012).

48. Eckstein (1975).
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sector, including the pharmaceutical industries (including Western medicine and Chinese
medicine) and the medical-device industry49; (2) the film & TV sector (including the film
industry, the traditional TV industry, and the online-TV industry)so; and (3) the telecom-
equipment sector (including customer products, such as mobile phones, and capital products,
such as transmission equipment).>'

The three sectors I have chosen are cases where there are substantial [P activities and IP
ought to matter, the in-depth study of which can provide important insight for IPR systems in
China. First, within a Western context, such as within US borders, most IP-enforcement
pressures are from parts of the medical sector; in China, the medical sector has a quickly
increasing number of patents, but it does not exert similar pressure for IPR enforcement.
Second, the film & TV sector in China is going through a lot of change right now, from a
copyright-free environment to a sector full of copyright enclosures>> and discourse around
IP; the film & TV sector is a perfect case to study in order to better understand how an
implanted IP system shapes industrial behaviour.”® Copyright infringement related to films
in China is also considered “the most damaging form of IPR infringement” by the US
International Trade Commission,”* making the film industry a case worthy of attention.
Third, the telecom-equipment sector is where Chinese companies are leading in terms of
PCT patents; it is also one of the few industries where IPs are very concentrated, making it
highly relevant to any IP-related topic.

I have minimized selection bias as far as possible when pairing industry cases. Based on
puzzles mentioned at the beginning of this article, I consider the explained variable that
needs explanation to be how certain companies interact with the formal IPR system. (Two
important aspects of this explained variable are: why do they accumulate IPRs, and how
would they protect their IPRs?) The potential explaining variable 1 identify here is composed
of industrial characteristics, including different aspects such as administrative control, mar-
ket characteristics, technological nature, and network structure.’® To appropriately use a
comparative method, I make sure that: the industrial sectors I choose vary in industrial
characteristics (the explaining variable) and in industry—IPR interaction patterns (the
explained variable), but other potential control factors are largely similar—namely, these
cases are “most similar systems.” Regarding the last point, all sectors I choose are facing
similar laws and general political settings (although there may be small differences with

49. Although they belong to different categories in the Standard Industrial Classification (SIC) code and the North
American Industry Classification System (NAICS) code in the US, in China, they are often grouped in the same sector
by the government, the media, industrial researchers, and investors, with the name “medicine-health sector.”

50. All the three major industries here are included in one major group in the SIC code, i.e. “Motion Pictures”
(Major Group 78), which includes motion picture production, distribution, and related services. They are also included
in one category in the 2017 NAICS code, i.e. “Motion Picture and Video Industries (5121).” In this study, I call them the
“film & TV sector.”

51. Telecommunications equipment is hardware used for the purposes of telecommunications; it is a four-digit
category in the NAICS (code 3342) and a three-digit category in the SIC (code 366).

52. The term “enclosure” here, as argued in Boyle (2003), makes analogy to the enclosure movement in England
when public property became private property.

53.  When an IP system is transplanted to another society, it is called implanting.

54. US International Trade Commission, supra note 14.

55. There are, of course, other potential variables or aspects that can be influential, such as place of business or
culture but, in this study, I focus on the four above-mentioned industrial characteristics. The relation between the
explained variable and the explaining variable is explained by cases presented in the next sections.
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Table 1. 2016 interviewee distribution

Firm Firm Firm
representative representative representative
from film & from medical from telecom Legal State
2016 TV industry industry industry professional agency Scholar Total
Beijing 25 10 4 6 1 2 48
Shanghai 4 11 2 6 1 1 25
Chongging 1 4 1 2 1 9
Shenzhen 1 3 4
Total 31 25 10 14 3 3 86

regard to specific applications among sectors and locations); all the industries I choose are
those that generate large numbers of IPs. Facing a similar macro environment and the
background of a substantial level of IP activities,’® they express different patterns of IP
protection. This case pairing provides a great opportunity to explore which non-legal factors
affect IPR-related behaviour in China, and how these factors relate to industrial
characteristics.

What needs to be kept in mind is that, besides the three sectors I have chosen (medical;
telecom equipment; film and TV), there are other industrial sectors that also have significant
IPR activities and might be instructive, including, for example, the automotive, food-
processing, agricultural, publishing, software, and metallurgy and advanced industrial
material sectors. Although it is impossible for one study to deal with all these sectors, and
I only focus on three, I am informed by studies of these other sectors.

To collect information about how various social actors and various industries interact with
the IPR system, during the six months of fieldwork in China, I relied mostly on semi-
structured in-depth interviews based on snowball sampling.”’ A summary of interviewees
can be seen in Table 1. Aside from interviews, I also relied on participant observation, mainly
in [PR-related fora and seminars attended by scholars, state administrative agencies, legal
professionals, and company representatives. To analyze the collected data, this study mainly
uses comparative methods and within-case methods to gain insight into the research
question.

Although the risk of selection bias caused by accessibility issues is always present in
qualitative studies,’® there are a few strategies I used to reduce the risk. First, while there are
many other interesting industries where IPR is expected to be relevant, the three cases I find
access to are all commonly recognized as important and typical for studying IPR activities.
Second, with respect to interviewee selection inside each industry, because my study focuses
on industrial companies, the risk of systematic accessibility bias caused by factors such as
political sensitivity of respondents is much lower compared to studies focusing on govern-
ment agencies.”® Besides, I tried my best to distribute interviewees with consideration of

56. According to the Patent Corporation Treaty Yearly Review from WIPO, China became the third largest filer of
PCT international patents in 2013 due to a sharp increase in filings. See WIPO (2016a).

57. I was mainly interested in mapping out the IP-protection terrain in each industry—who are involved, when,
how, and why; random sampling was neither possible nor desirable to explore these types of questions.

58. Collier, Mahoney, & Seawright (2004); King, Keohane, & Verba (1994).
59. Government agencies are the group that is more cautious about accepting interviews.
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company location and company size, to make them more representative. In the end, being
conscious of this problem, I refrain from choosing only those cases that conform to a pre-
existing theory; I am also explicit about my case selection so that readers will be able to
consider whether cherry-picking has occurred. These, to some extent, can limit the bias
caused by cherry-picking.®

Based on the data I collected, major augments are presented in the following sections.

4. ALTERNATIVE FUNCTIONS OF IPRs IN CHINA

The primary function of IPRs is traditionally seen as a way to enable the right-holder to
appropriate returns from the commercialization or licensing of the invention or creation, by
excluding others from exploiting it,°' which is called appropriability.®® For this function to
work, protection against infringements is important for IP-holding companies. In China,
some companies did accumulate IPRs with appropriability in mind.®* Some recent studies
suggest that, in many sectors, companies could use patents to serve other indirect functions,®*
like self-defence, blocking competitors, or building a strong negotiating position. Although
these studies are based on Western society, similar functions are sometimes also used by
Chinese companies I interviewed, especially those who want to compete in the international
market.®®

These functions still more or less require excluding others from exploiting the IPs, namely
relying on the intactness of appropriability,°® but, in China, firms often use IPRs for more
extended functions, which may not even require appropriability or legal protection per se.
I call these functions, which are not dependent on protections of appropriability (thus not
threatened by infringements), “alternative functions.” Analyzing these alternative functions
helps me better understand why many IP-intensive companies in China do not push for better
IP protection, possibly because they use IPRs for functions that are not affected by potential
infringements, as discussed in the following.®’

4.1 Potential Alternative Functions

In China, the following three alternative functions of IPRs (i.e. alternatives to those that
require legal enforcement) are identified by companies as the most relevant ones.

60. Lange (2012), p. 160.

61. See Hettinger, supra note 43; Jennewein (2006); Scherer (1970).

62. See Tidd, Bessant, & Pavitt, supra note 16, p. 181; WIPO, supra note 16, p. 2.

63. For example, interview 20160623 with a pharmaceutical company representative.

64. Seee.g. Cohen, Nelson, & Walsh (2000); Hall & Ziedonis (2001); Levin, Klevorick, Nelson, Winter, Gilbert, &
Griliches (1987); Mansfield (1984).

65. Interview 20160801 with a lawyer majoring in IP cases.

66. See Hall & Ziedonis, supra note 64. Patents can play a role in blocking and bargaining when a strong statutory
right to exclude others from using an invention is possible; at the same time, self-defence is only necessary when the
statutory right is effective. They are not “alternative” in this sense. Therefore, unlike previous studies, the author
separates these functions of IPs from others that are not dependent on protections of appropriability (thus not threatened
by infringements).

67. That companies do not use IPRs for legal protections against appropriation does not mean that they do not go to
court; in fact, I found companies raise lawsuits frequently for alternative purposes including: (1) signalling or com-
municating with competitors; (2) for media exposure and publicity; (3) for judicial confirmation which can raise the
patent’s value; and (4) for an emotional need to get even.
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4.1.1 Securing Government Supports

With the Chinese state’s policy of emphasizing IPRs, there have also been many policies to
encourage innovation.®® In recent years, both the central and local governments in China
have been providing all kinds of support, subsidies, rewards, and privileges to encourage
innovation; at the same time, the qualification to get these benefits is, to a large extent, related
to the number of IPRs. My interviews suggest that, in industries where the government has a
considerable influence, and for companies that do not have many alternative resources, this is
a very important element in decision-making with regard to IPR accumulation.

For example, companies certified as a “high-tech companies” can enjoy various tax pre-
ferences and administrative supports®®; the certification requires a certain number of IPRs,
usually measured by the number of patents. Also, because the number of IPRs generated by
companies in a certain location has become a measure of local officials’ performance, dif-
ferent local governments provide various levels of subsidies to patent filings and rewards to
patent grants. Besides, companies with patents or “high-tech” companies have a better
chance to win all kinds of government procurement biddings because owning patents gives
them extra points in the government’s scoring system.’” IPR-holding companies or projects
also get priority in applying for loans from banks.”’

Because IPRs can bring all these benefits, many companies, especially start-ups, and small
and medium companies, have been enthusiastically applying for patents to get tax pre-
ferences, government subsidies, and rewards, or policy privileges. One interviewee from a
local chemical drug company mentioned that about one-third of their patents are used to meet
certain government qualifications.”> Some companies may also divide one patent into dozens
of patent parts, just to meet the patent volume criteria.”® But, recently, with the growing
number of overall patents, in response to the callout by the central government to promote
innovation in a more practical way, local states are raising the criteria for subsidies; in many
areas, utility models and design patents cannot bring subsidies to the company any longer;
for invention patents, the subsidy amount is also starting to go down.”* However, other types
of government support are still significant.

4.1.2 For Publicity and to Attract Customers

Thanks to the recent efforts of the Chinese government and the media to publicize IPR in
China,”® TPR has been subject to a lot of attention, which generally attracts more media
exposure and influences customers. This promotion effect is significant in China because all
major news media are more or less controlled by the state; thus, the media tend to cater to the
state’s propaganda for IPRs. First, the mention of the word “IP” itself can bring a lot of public

68. Gu & Lundvall (2016).

69. Inthe West, R&D expenditures are treated favourably in the tax codes of many countries but, here, “high-tech”
companies can get tax preferences not only on R&D expenditure, but also on many other aspects.

70. See Guangdong Provincial Department of Science and Technology (2010).

71. See Zhang (2014).

72. Interview 20160831C, with the associate director at the R&D department of a private pharmaceutical company.
73. Interview 20160526, with the general manager and partner of a local medical-device company.

74. Interview 20160901A, with the general manager of a private technology company.

75. BBC (2004); BBC (2008).
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attention; it has become an advertising tool commonly used on the Internet in present-
day China.

For example, self-owned IPRs in the media have become a symbol of “high-tech” or
“high-class” or “international.” A product promoted as “embedded with various patents” is
more likely to impress Chinese customers when they are making purchasing decisions.’®
Some medical companies even claim that “I only apply for patents so that I can call my
product a patented product.””’ In the film & TV sector, as one interviewee said, when they
pay for the adaptation rights of a novel, what they pay for is just the name of the work, which
is a signal of popularity, and the news that they are going to adapt it; without the name and
relevant publicity, even the same story would not bring such a big audience.”® This is perhaps
why recently the price of adaptation rights has become more and more expensive for these
popular online novels.”® To make use of this function of copyright, some film producers have
even revised an original film script into an online novel in advance, and then “get” the
adaptation right of that novel after it has accumulated a certain number of readers, to send
potential customers a signal that the film has been adapted from a popular novel.** With
“IPs” that signal such popularity, it is easier for a film to get more scheduled cinematic
screenings, because the cinema managers would expect it to attract a bigger audience; it is
also easier for a TV series to licence its right of broadcasting with such “IPs,” because
television networks or websites expect it to bring them more clicks and page views.®'

4.1.3 As a Signal to Investors

Signalling is always an important consideration when a company makes decisions.
Research has already pointed out different types of signalling used to attract capital.*®> With
regard to IPR, its role in attracting capital has already been studied in the West based on
signalling theory.® In these studies, this function is mostly still based on the fact that the
IPRs provide appropriability and suggest market potentials but, in China, my interviews
suggest that it becomes more “form over substance” due to the following reasons.

First, most domestic investors in China lack experience and have a short time horizon; in
this case, they need to rely on some straightforward measures such as IPs to guide their
investments.®> Many fund managers rely on some readily available indicators of likely
investment performance in the short rungﬁ; they treat the volume of “IPs” as one criterion that

82

76. Lin (2016).

77. Interview 20160722, with a vice director and general manager of a state-owned Chinese Medicine research
institution.

78. Interview 20160714, with a book editor and IP operator (for film adaptation).

79. YiCai Daily, supra note 8.

80. Interview 20160514, with a TV scriptwriter; interview 20160703, with a TV scriptwriter.

81. Interview 20160803, with a manager at the IP department of a top local state-owned telecom company.

82. See Connelly, Certo, Ireland, & Reutzel (2011); Stiglitz (2000).

83. See e.g. Bunkanwanicha & Wiwattanakantang (2008); Claessens, Feijen, & Laeven (2008); Fisman (2001);
Goldman, Rocholl, & So (2008); Liu (2016).

84. Seee.g. Conti, Thursby, & Thursby (2013); Haeussler, Harhoff, & Mueller (2014); Hall & Ziedonis, supra note
64; Lerner (1994); Rivette & Kline (2000).

85. Interview 20160614, with an investment manager at a private venture capital focusing on the entertainment

sector; interview 20160427C, with a film scriptwriter; interview 20160517 A, with a manager at a video site; interview
20160521, with a film script editor and film and TV producer.
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can indicate a quick investment return.®’ Second, state-owned funds have been influential in
China®® and many state-owned funds do not really care about profits, but submit reasonable
justification for their investments®”; the ownership of “IPs” can serve as such a justification®
and sometimes cover up the fact that they choose some projects due to personal relations or
kickbacks.”! Third, the expectation of IP-abundant projects to get state support and promo-
tion advantage also gives investors more confidence in the project.

One representative from a medical-device company mentioned a composition patent to
me; he said that this patent could not lead to profitable products in practice, but it still
attracted many investments.”” In the eyes of some interviewees, these companies are
“tricking investors” with patents”*; this may not be an objective judgment, but it indicates the
fact that companies can use patents to attract investments.

4.2 Industry Comparison

In general, the medical sector more frequently uses IPRs for alternative functions, while the
telecom-equipment sector uses them less often (Table 2).

Specifically, the first alternative function—to attract government support—is important
for all industries inside the medical sector, while it is marginal in the telecom-equipment and
film & TV sectors. This function is important and useful in the medical sector because there
are both a large supply and a massive demand related to the function. With regard to supply,
the government does provide support to companies with a large number of patents. With
respect to demand, in the medical sector, most companies are medium or small ones (i.e.
there is a low concentration rate with a lack of large dominant companies)’; they rely
heavily on external funds, but their long R&D process makes it harder to get private external
funds such as private venture capitals (VCs), so they need a lot of government support. In
comparison, in the telecom-equipment sector, there are many large companies that make
huge profits or can get support from the stock market, and rely less on government support.
As for companies in the film & TV sector, it is very easy for them to get investments
nowadays compared to other industries, presumably because of the short return period and
the spotlight effect; in this case, they also have lower demand for government support.

The second alternative function of IPRs—to gain publicity and attract customers—is
emphasized by many representatives I interviewed in all the industries in this study. The third
alternative function of IPRs—to attract capital—is eventually derived from the second one
(because usually people are more likely to invest in a project if they think it can attract

86. Interview 20160424, with an employee of the marketing department of a top video site; interview 20160427A,
with a film producer.

87. Interview 20160614 with a private VC fund manager; interview 20160624, with an investment manager of a
state-owned VC fund; interview 20160517 and 20160722 with company representatives.

88. According to a report, in 2008, the 334 VC firms then active in China included 157 foreign, 123 domestic state-
owned, and 54 domestic private firms; Zhang (2016), p. 5.

89. The Economist (2017).
90. Interview 20160427B with a company representative in the movie industry.

91. Interview 20160424, with an employee of the marketing department of a top video site; interview 20160427A,
with a film producer.

92. Interview 20160515, with the vice president at a medical-device company.
93. Interview 20160719, with the vice dean of the research institute inside a local pharmaceutical company.
94. EU SME Centre (2015); Mossialos, Ge, Hu, & Wang (2016); Zhou & Gao (2013).
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Table 2. Industry comparison—functions of IPRs

The telecom-equipment

The medical sector sector The film & TV sector
Chemical Traditional Chinese = Medical Capital Consumer Traditional TV  Online-TV
drug Biomedicine medicine device goods product Film series series

Attract government * * ® *

support
Gain publicity and attract * * * * * * * * *

customers
Attract capital * * * * * * *

Note: An asterisk indicates that the relevant phenomenon is manifest in that sector based on the interviews.
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customers and make a profit); it is prevalent except in the telecom-equipment sector. The
exception of the telecom-equipment sector is perhaps due to both industry-level and
company-specific characteristics. First, at the industry level, in the telecom-equipment sec-
tor, a significant amount of revenue usually goes to new product research that carries a high
degree of uncertainty and risk, making it less attractive to outside investors, other things
being equal. Second, at the company-specific level, companies in the telecom industry are
comparatively less reliant on the external support; for example, the most dominant company
in the Chinese telecom-equipment sector is famous for the leader’s insistence on not
becoming a publicly listed company and investing in research with its own revenue.

5. GENERAL PATTERNS OF IP PROTECTION IN INDUSTRIES

The previous section discussed how Chinese companies use the IPR system when they do not
have the need to ensure appropriability of their IPs. Now the question is, what about those
who actually need to appropriate profits from the commercialization or licensing of the
invention or creation, and exclude others from infringing upon it? Are they threatened by
infringement in China? How have they kept IPRs protected? Are the patterns different or
similar among industries?

Many previous studies of Chinese IP rights enforcement focus on formal IP protections
carried out by state agencies.”> However, according to my fieldwork, we need to combine
both the state, or formal, aspect as well as the company, or informal, aspect to understand the
Chinese IPR environment. Whether a company can protect its IPRs from being infringed
depends on two factors: first, is the formal legal protection effective or not for its IPRs and,
second, are there any alternative protections available, and how do they take effect? I will
illustrate both in the following.

5.1 When Can Companies Use Courts to Protect IPs?

While the codification of the Chinese IPR law is well developed, there are many limits,
caused by a general lack of an IPR legal tradition, immature supporting institutions, as well
as inexperienced IP-related professionals. Specifically, although the IPR laws and judicial
enforcement structures are the same for all industries, two conditions can vary and affect the
effectiveness of formal or legal protection in a particular industry.

5.1.1 Legal Definition Related to IPRs

According to standard definitions, a product or process is referred to as being “of complex
technology” when it comprises numerous patentable elements; this contrasts with a product
or process that is referred to as being “of discrete technology” when it comprises relatively
few patentable elements. For an IPR to be operational, it should effectively define rights over
a specific product or category of products,”® and be difficult to bypass or invent around.’’

95. E.g. Dimitrov, supra note 27; Helpman (1993); Lejeune, supra note 14; Massey, supra note 1; Mertha, supra
note 23; Scandizzo (2001); Yu (2000).

96. Barton (1998).
97. Taylor & Silberston (1973).
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Under the current Chinese IPR system, products of complex technologies, compared to those
of discrete technologies, are less likely to meet these conditions.”®

For example, electronic products like cellphones are complex-technology products,
because one cellphone comprises many patentable elements; chemical drugs are discrete-
technology products because one drug comprises only one patentable compound. Most
copyright products can be considered “complex,” because usually a copyrighted work
includes various components; for example, a novel or a script includes words, scenes, plots,
character settings, writing techniques, and themes. For a complex technology, such as tele-
phone patents, one single IPR would not be able to define rights over a specific product; this
can create ambiguity in right claims and make it easy to be invented around.’” In comparison,
in the case of discrete technology, such as a drug-compound patent, one IPR can effectively
define rights over a specific product or category of products.

In a more mature IPR system, various customary rules or experiences may develop to
reduce the inequality produced by the technical nature of the products or processes. But, in
present-day China, sometimes even IPR judges feel that there is no explicit rule to follow in
declaring infringement involving discrete-technology products.'® In this case, companies
are more likely to accumulate IPRs for other functions instead of direct appropriation, or to
resort to alternative protections.

5.1.2 Complementary Law Enforcement

A clear right-claim or infringement definition is only one condition and is not sufficient for
legal IP protection to be effective. Another condition is effective IPR law enforcement, where
the infringing behaviour can be identified and stopped through a formal procedure (either
judicial or administrative) with a reasonable cost.'’! Here, a major difference exists between
product innovations (where patents cover the product itself, e.g. a drug-substance patent
covering the chemical composition of the active ingredient) and process innovations (where
patents cover manufacturing methods). Because processes are less visible to outside scrutiny
after production compared to products, process infringements are more difficult to detect by
right-holders alone. In this case, when there is no third-party help to detect these hidden
infringements, it is very difficult for the right-holder to prove them in court.

For example, in the medical sector, compound patents usually can be effectively enforced
through the courts; as a product patent of a discrete technology, a compound patent is clearly
defined by a chemical structure, and covers a single product (where financial benefits brought
by the patent can be easily determined from sales data of that product). In comparison, in the
telecom-equipment sector, although infringement of standard-essential patents can be clearly
defined and proved, since a telecom product can comprise thousands of patents, it is usually
hard to determine how much one patent accounts for in the final sales price (unless some
meticulous calculation system is well developed), and so it is hard to decide on relevant

98. For studies that make a distinction between these two types of technologies, see Levin, Klevorick, Nelson,
Winter, Gilbert, & Griliches, supra note 64; Merges & Nelson (1990); Kusunoki, Nonaka, & Nagata (1998); Kash &
Kingston (2001).

99. It can be compensated by experienced legal institutions, because ambiguous concepts get clarified through
years of legal practice.

100. Interview 20160704, with an IPR judge.

101.  As for “reasonable cost,” what needs to be noted is that it is not an absolute concept but comparative.
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compensation rates. In fact, many company representatives, scientists, and lawyers told me
that process patents are “not useful” in appropriability protection due to the difficulty of
identifying and proving infringement.'%*

When legal definitions are not clear, or when complementary legal enforcement, through
either judicial or administrative institutions, is difficult, legal IP protection is ineffective.
However, if there are alternative protection methods, a company is not necessarily threatened
by infringements. This issue is explored next.

5.2 Alternative Protection Mechanisms

Aside from legal enforcement, there are other mechanisms that can alleviate the threat of
infringement, usually by making infringing behaviour unprofitable. This can be achieved
either by reducing infringing benefits, such as distinguishing the original product from
infringing products through complementary sales (i.e. bundling), or through increasing the
cost of infringement, such as potential punishment from various syndicates and organiza-
tions.'®® A large amount of company strategy literature has discussed alternative methods
that Western companies use to protect themselves from competition from imitators or
infringers.'® These studies have treated alternative protection mechanisms as a strategic
choice for companies; however, I found that, in China, such alternative mechanisms usually
take effect without action from companies that intentionally targets IP protection. This
situation creates an interesting phenomenon: while legal IP protection is criticized a lot for
being inadequate, many IPR-intensive companies do not complain about the general IPR
environment, and do not worry about infringement.

To make sense of this phenomenon, I discuss four major alternatives used by companies
(briefly summarized in Table 3): (1) market-access control; (2) first-mover advantage; (3)
technological or technical barrier; and (4) reputation concern. As will be elaborated, the
significance of each specific alternative enforcement mechanism is shaped by industrial
characteristics, especially in four aspects: (1) administrative regulation; (2) market char-
acteristics; (3) technological and product characteristics; and (4) network structure.

5.2.1 Market Access Control

Here, “market-access control” means control exerted by administrative agencies in the
government. For certain industries, the government has established special institutions to
control the market entry. Even though the control is not based on IPR laws, but mainly
product regulations, sometimes it can serve as a barrier to block potential imitators or
infringers, giving the IPR-holder a semi-monopolistic advantage. This mechanism has been
ignored by most corporate strategy literature about IP protection because it is not a “strategy”
adopted by companies, but a policy context that companies need to cope with. However,
according to my field study, this could be a very powerful mechanism to curb IPR
infringement.

102. For example, interview 20160627 with a biomedicine researcher; interview 20160801, with a lawyer; interview
20160726A, with a company representative.

103. Anand & Galetovic (2004).

104. See Arundel & Kabla (1998); Cohen, Nelson, & Walsh, supra note 64; Hoecht & Trott (2014); Kumar &
Ellingson (2007); Levin, Klevorick, Nelson, Winter, Gilbert, & Griliches, supra note 64; Ordover (1991).
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The mechanism of administrative market-entry control is emphasized in industries where
there is strict administrative control regarding the examination of the relevant products and
regarding the monitoring of distribution channels. Specifically, this mechanism is manifest in
all industries in the medical sector, as well as in the film industry and the traditional TV
industry (in the film & TV sector).

The distribution of this mechanism makes sense when we know that all drugs must get
approval from the China Food and Drug Administration (CFDA) before going to market, and
that the distribution of medical products is mainly through state-owned hospitals. Similarly,
all films and traditional scripted television series need to get through censorship review from
the State Administration of Press, Publication, Radio, Film, and Television before being
broadcast and the distribution is mainly through the state-owned cinema chains or state-
owned TV networks. In this case, infringing drugs and infringing film and TV products
without approval certificates cannot get into the market through these official channels (but
plagiarizing products are not affected, because it is not apparent to administrative agencies
whether a product is illegally plagiarizing). In comparison, this mechanism was not
emphasized by my interview subjects in the telecom-equipment sector or in the online-TV
industry (in the film & TV sector), where pre-market examination is not strict; furthermore, in
these industries, a large part of product distribution is through the Internet (or e-commerce),
which is less strictly controlled by the government.

5.2.2 First-Mover Advantage

The Western literature points out that complementary capabilities or resources can be stra-
tegically used by leading companies to keep imitators and infringers at bay.'%® In China,
while companies do not always intentionally explore these capabilities to ensure IP appro-
priation, a few market characteristics can help the first mover to develop advantages and
hinder imitators; these characteristics include a taste for novelty, the importance of marketing
experience and channel cultivation, as well as the relevance of bundling.

First, in some cases, the market has a taste for novelty; thus, imitators would not attract
many consumers even if they got into the market. For example, the newly developed online-
TV industry is directed overwhelmingly at youth audiences, who prioritize novelty and
“keeping up with trends” in choosing what to watch. In this case, while scripted series with
novel elements can attract a lot of Internet audience attention, it is hard for similar latecomers
to attract an equivalent number of clicks. This is part of the reason why there is less plagi-
arism in the online-TV industry compared to the traditional TV industry, where novel ele-
ments and clicks are not the crucial factors to be considered, and the market is tolerant of
repeated content.'% This factor is less evident in other industries under study, but may still
have some effect in some niche markets where target customers are overwhelmingly young
people.

Second, when the distribution channel in the market is highly concentrated, it is very hard
for imitators to enter the market after the original product has established connections with

105. See Cohen, Nelson, & Walsh, supra note 64; Keupp, Beckenbauer, & Gassmann (2010); Levin, Klevorick,
Nelson, Winter, Gilbert, & Griliches, supra note 64.

106. Interview 20160423, with a scriptwriter; interview 20160424, with a representative from a top streaming-video
site; interview 20160703, with a scriptwriter; interview 20160514, with a scriptwriter. Here repeated content can refer to
reruns of original shows and also derivative content that has similar storylines to original shows.
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channel providers. For example, most drug producers need to cultivate relationships with
their primary market channel, namely hospitals, through the activity of sales representatives.
For a particular kind of drug, one hospital usually only purchases from one or two producers;
once one producer has built connections with hospitals and taken up one position in their
purchase catalogue, it would be very hard for subsequent imitators to get in.'®” The impor-
tance of marketing experience or channel cultivation is manifest in all industries under study.
Almost all representatives from innovative companies I interviewed emphasized their
advantages in marketing and channel cultivation in blocking latecomers, including infrin-
gers. This reliance on marketing and channel cultivation to some extent reveals the fact that
products in the Chinese market in these industries cannot be adequately distinguished
through the technological level and quality.

Third, bundling can also be useful in hindering imitators, when the original producers can
provide complementary utilities that are important to consumers and that cannot be dupli-
cated by imitators. In certain markets, the product itself requires bundling to become useful to
consumers. This mechanism is most manifest in the consumer-product industry in the
telecom-equipment sector, and in the film & TV sector regarding hindering piracy. For
example, in the capital-goods market in the telecom-equipment sector, buyers need the
bundling of technical services, such as one-on-one technical help in setting up the equipment
such as a base station; with more experience in problem-solving and customer service, the
first mover can provide better services bundles than a copying producer.'®® In the film
industry and the traditional TV industry, cinemas can provide bundles such as food and
beverages,'” posters, and space for face-to-face social interactions, while TV viewing
provides the atmosphere of a family get-together.

5.2.3 Technological or Technical Barrier

The time and resources required to develop production capabilities can serve to forestall
infringers. First, the more complex the technology or accompanying know-how is, the more
difficult it is for a potential imitator to copy it based on patent description alone; in this case, a
longer time would be needed to develop the capability of replicating the original product, or
at least not with the same quality. For example, when the author asked Chinese company
representatives why they were not worried about IPR infringements, many mentioned that,
even if competitors knew about the idea and the related principle, they would not have the
capacity to copy it; this is due to the lack of certain level of technical precision,''° processing
craft,'"" and production-environment control,''* among others. Second, the more rapidly
technology changes, the harder it is for imitators to catch up before the product becomes

107. Interview 20160429A, with a pharmaceutical company representative; interview 20160517B, with a sales
representative of a domestic pharmaceutical company.

108. For mobile phones, because user interface designs are more straightforward, there is much less need for the
bundling of technical help services for set-up. In this case, incumbent companies cannot rely on bundling based on
accumulated resources or experiences to distinguish its product from those of latecomers.

109. According to data from the China Film Association, in the first six months of 2014, 23% of Wanda Cinemas’
profits were from non-box-office sales.

110. Interview 20160429A, with the executive director of a pharmaceutical company.
111. Interview 20160515, with the vice president of a medical-device company.
112. Interview 20160518A, with a manager at a consultation company focusing on the medical industry.
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obsolete in the market. For example, in the smartphone industry, since entering the 4G era,
companies usually do not worry about scattered copycats as much as before, because they
know that the small factories do not have the technical capacity to produce 4G smart-
phones.'"? One interviewee mentioned that they do not worry about infringements because
they are continually updating their techniques, and imitators do not have enough time to
master the process and compete with them.'"

The effectiveness of technological or technical barriers as a mechanism to prevent imita-
tors is manifest in all industries in the medical- and the telecom-equipment sectors, as well as
in the film industry within the film & TV sector. This is because production in both the
medical and the telecom-equipment sectors is highly technological and requires a lot of
know-how, while film production has a high expertise requirement. In comparison, there is
not much of a technical barrier in scripted series production, in the sense that it has a
comparatively lower expertise requirement; this is indicated by the fact that there are many
scripted series producers and scriptwriters who do not have professional degrees.

5.2.4 Reputation Concern

Sociologists since Simmel have emphasized the significance of trust in economic transac-
tions'!>; game theorists have further analyzed the role of reputation in repeated games.
However, the factor related to networks and reputations has always been neglected in previous
IPR literature. In fact, the author found it very prominent in China; its importance mainly
comes from the incentive of different parties to reduce transaction costs through personal
connections. In some industries in China, the necessity for multilateral co-operation produces
the incentive to use reputation information to minimize transaction costs, while close-knit
network structure makes reputation information available and reliable; in combination, those
two features make reputation a significant factor. In this case, the pressure to maintain a good
reputation may serve to prevent IPR infringement; the more frequent multilateral co-operation
is, and the more close-knit the network is, the more significant this mechanism is.

A typical example is related to plagiarism in the Chinese film industry. First, the pro-
duction of a film requires co-operation among various parties, including scriptwriters,
directors, actors, and production studios; these may not always belong to the same organi-
zations. With the increasing cost of film production, in present-day China, a film with a high
budget usually requires the co-investment of multiple companies. The necessity for both
internal and external co-operation imposes an enormous cost for companies to search for co-
operators; thus, they tend to rely on networks to get reputation information to reduce infor-
mation impactedness and the uncertainty brought about by it.''® Second, according to reports
and my interviews with film directors, producers, and scriptwriters, the film industry in China
has a close-knit network where most company leaders know each other, and most directors
are alumni of the same film schools."'” In this case, many film producers pay extra attention
not to be labelled as “infringers,” or else it may give them disadvantages in seeking external
co-operation in the future.

113. Interview 20160601A, with a representative from a telecom-equipment company.

114. Interview 20160526, with the general manager (and partner) of a medical-device company.

115.  Simmel (1978).

116. Interview 20160410A, with a film director and scriptwriter; interview 20160427A, with a film producer.
117. Yang (2001).
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Overall, this mechanism is most effective in the capital-goods industry within the telecom-
equipment sector and the film industry within the film & TV sector, because both are char-
acterized by frequent multilateral co-operation (e.g. co-investment or shared R&D in next-
generation technology) and a relatively close-knit network (which is possibly due to the high
level of expertise and technological requirements). In comparison, in principle, companies in
the medical sector usually do not co-operate with other companies in developing new drugs;
moreover, due to the large number of medical companies in China and their small size, the
industry circle is quite extensive. The consumer-product industry in the telecom-equipment
sector also has many medium and small participants, possibly because its lower-end market
has a low technological requirement. Similarly, due to the relatively low level of expertise
required, the industry circles of the traditional and online-TV industries are also quite
extensive, making this mechanism less effective.

6. CONCLUSION

6.1 The Complex Interaction between Industrial Practices and IPRs

In this article, I discussed the alternative functions of IPs in China, the factors that affect
legal-enforcement effectiveness, and alternative protection mechanisms available to com-
panies, which are shaped by industry characteristics. Based on my findings, economic
development and accompanied accumulation of IPs do not automatically lead to local
incentives to push for a stronger legal IP-protection system. In the discussion of the IPR
system, we should not presume an oversimplified and linear relationship between local
innovation and IP-protection needs, but to keep in mind the specific interaction and inter-
mediating mechanisms between industrial practices and the IPR system.

Overall, it is true that, in China, IP assets owned by local companies have been rapidly
growing, and local companies invest a lot in IPRs with industrial growth, but these compa-
nies do not necessarily worry about infringements or have adequate motivation to push for
stronger IP protection. This is for two reasons. First, local companies may invest in IPRs not
necessarily for their function of appropriation or exclusion, but for some other function that
would not be harmed by infringements, such as attracting government support and gaining
publicity. Second, even if local companies in specific industries want to ensure the exclusion
function of IPRs, many alternative mechanisms can be used by them to block infringers and
stay “monopolistic”’; this has reduced the significance and indispensability of legal IP pro-
tection, as well as the motivation to push for changes in formal institutions.

According to many development studies of IPR, the historical experience of developed
countries suggests that, with industrial growth and increasing local innovation, local com-
panies with growing portfolios of IPRs will seek protection against infringers under local IPR
laws; under this hypothesis, IP enforcement will eventually improve in developing coun-
tries.!'® For example, in his study of China, Peng suggests the following pattern: “as these
economies developed, indigenous industries grew, and IP protection was enhanced.”'"”
Massey claims that, in the long run, in an increasingly competitive and unified Chinese

118. Seee.g. Adelman & Baldia, supra note 1; Chen, supra note 1; Massey, supra note 1; Peng, supra note 1; Yu,
supra note 1.

119. Ibid., p. 138.
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Table 3. Industry comparison—alternative protection mechanisms

The telecom-

The medical sector equipment sector The film & TV sector
Traditional Online-
Chemical Chinese = Medical Capital Consumer Traditional TV
drug Biomedicine medicine device goods product Film TV series  series
Technological or technical barriers * * * * * * * for
plagiarism
Administrative entry controls * * * * * for piracy * for piracy
First-mover advantages Novelty per se *
(compared to late-
coming imitators)
Marketing * * * * * *k % * *
experience or
channel
cultivation
Bundling * * for piracy * for piracy
Network and reputation concerns * * for
plagiarism

Note: An asterisk indicates that the relevant phenomenon is manifest in that sector based on the interviews.
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market, new interests are growing and that these interests will look to the rules laid down by
the “emperor” in Beijing for protection to keep the pirates far away.'*

However, this type of unilinear evolutionary argument, which basically considers indus-
trialized nations as the unquestionable models for developing countries, has been criticized a
lot as Eurocentric in more general development studies; these argue that developmental paths
are historically contingent.'?' In development studies of other economic institutions, it has
been acknowledged that, in many cases, Western institutions do not work in developing
countries as in developed countries, because the political, economic, and social conditions
there are different, or there is a lack of complementary institutions.

My findings resonate with this line of development literature. What I found is that, as
many other development studies about economic reforms already reveal, the Western model
is not the only one that could work in developing contexts. With regard to IP protection, in
China, the effectiveness of the Western-originated formal IPR institution is limited without
complementary institutions, including, for example, civil procedure related to evidence
discovery, corporate management systems, and relevant accounting standards; this fact
makes local alternative protection mechanisms a more common choice than the formal IPR
laws in the industries I studied.

Small start-up companies have fewer alternative resources and benefit less from alternative
IP-protection mechanisms; in this case, they may have a strong desire for a stronger legal-
protection mechanism. However, these small start-up companies are also the ones who have
little influence on government action compared to large companies. This has created a
dilemma: those that can affect policy do not have enough incentive because they can benefit
from alternative protection methods, while those that have enough incentive cannot (or dare
not) influence policy and law. This is the reason why it may be unrealistic to assume that
local-industry growth and IP-asset growth naturally lead to a push for stronger formal IP
protection; the incentive to lobby for formal changes is shaped by the alternative use of IPRs
and the existence of alternative protection mechanisms, which are themselves determined by
various aspects of industrial characteristics.

What needs to be noted is that the lack of incentives to push for legal changes does not
mean that industrial companies do not seek to affect the government at all. Most companies,
no matter the size, emphasize “guanxi” (connection) with political authorities; they tend to
rely on personal connections with local governments to benefit in specific issues, instead of
influencing national policies. For example, most medical companies never considered
changing national policies but, because local governments to a large extent determine market
entry and the distribution of drugs and medical devices, medical companies indicate that, to
do well in business in China, one needs a good “guanxi” with the government.'** This type
of private connection, although allowing industrial companies to influence the government,

may have less to do with changes in the formal legal system in general.'*

120. Massey, supra note 1, p. 237.
121.  Seee.g. Escobar, supra note 44; Evans & Stephens, supra note 44; Frank, supra note 44; Portes, supra note 44.
122.  Most of the time, they seek connections not to get privileges, just not to be treated unfairly; see Zhang (2005).

123. However, things in China are in constant change; the incorporation of more and more entrepreneurs in the
National People’s Congress (NPC) proposal process has provided a formal channel for industrial companies to influence
policies at a low cost. Recently, although still rare, a few company representatives have started to bring proposals about
strengthening IP protections through national policy; see e.g. China Economic Net (2016); Wang & Feng (2017). This
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6.2 IPR and the Sociology of Law

In the sociology of law literature, it has been shown that, even in legalistic societies, the vast
majority of conflicts are handled without going to court, and alternatives to law are grow-
ing.'?* There are surveys indicating that Americans turn to the legal system only as a last
resort,'*> perhaps due to the existence of legal costs. In a society like China, where the
current legal IP-protection institution was transplanted from the West only recently, alter-
native mechanisms developed in local society may play an even more important role, making
the formal protection mechanisms less relevant.

One relevant tradition in the sociology of law studies alternative dispute resolution (ADR)
mechanisms, which play a vital role in complementing the formal court system in all coun-
tries.'?® Most studies of ADR overwhelmingly focus on pre-trial negotiation, mediation, and
arbitration,'?” possibly because they are comparatively more formalized (more related to the
legal institutions) and more commonly noticed. As a result, although claiming to step outside
the traditional rule-of-law perspective focusing on litigation, many ADR studies actually still
discuss the problem inside the legal system; the premise of the most discussed alternatives
(negotiation, arbitration, and mediation) is the existence of an officially filed dispute, and
these alternatives are still guided or mandated by official legal institutions.'*® However,
different social orders are hospitable to different procedures for dispute resolutions and
inimical to others.'?° Outside the context of Western society, other mechanisms, although
less noticed than ADR, might be more influential.

In specific areas of law, alternatives to law have been discussed more thoroughly, and less
formal arrangements have been studied. One area that has had a lot of discussions is contract
law: many studies have examined how people cope with the problem of uncertainty in
contracts in a society where the legal framework is non-existent or poorly developed. Studies
of contract enforcement in different societies point out alternative coping strategies such as
personal relations and social norms,'*° reliance on reputational consequences,'*' and eth-
ics.'?? With regard to the contract system in China, Landa points out that alternatives such as
the cultivation of personal relations are used to cope with contract uncertainty in the Chinese
environment where contract law is poorly developedl33; Standifird and Marshall argue that
guanxi-based exchange is a significant alternative to contract law.'>*

(F'note continued)

happens more for international companies, or companies established by “returnees” (those who have studied abroad and
have gone back to China), who have accumulated enough resources to make use of the legal system, and have less
access to and reliance on the alternatives.

124. E.g. Black, supra note 46; Galanter, supra note 46; Gulliver (1979). Although this does not mean that these
resolutions are not affected or assisted by the availability of the law.

125.  See Ellickson (1994); Glenn (1999); Greenhouse, Yngvesson, & Engel (1994).

126. Peerenboom (2002), p. 20.

127.  See Fiadjoe (2013); Fuller (1970); Kesan & Ball (2006); Kritzer (1998); LaFree & Rack (1996).
128.  See Ridley-Duff & Bennett (2011).

129. Clarke (1991).

130. Macneil (1980).

131. Coase (1988).

132.  Macneil (1983).

133. Landa (1981).

134. Standifird & Marshall (2000).
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Resonating with these studies of specific areas of law, the present study on IPR in China
expands the scope of alternatives to law, and reveals that, in developing societies such as
China, alternatives to law not only include those used in addressing disputes, but also those
used in preventing harm (i.e. infringement in the IPR context); these include technological or
technical barriers, administrative controls, first-mover advantages based on certain market
characteristics and resources, as well as reputational pressures formed through specific
social-network structures. These alternatives to legal enforcement are manifested in Chinese
industries due to the specific social and industrial characteristics in China, including the
immaturity of the legal system, the strictness of administrative market-access controls, the
market characteristics accentuating marketing and channel cultivation, and the existence of
close-knit networks in certain industries.

6.3 Policy Suggestions and Future Research

Previous analyses could provide insight into how to improve IPR-related institutions in
developing countries like China. It seems that an improvement in the text of the law and in
the court system is not enough. To improve IP protection, the state may also need to pay
attention to both supporting institutions and the alternatives to law, and try to co-ordinate
legal institutions with such alternative mechanisms.

Regarding how foreign pressure on IPR enforcement works in China, many previous
studies have discussed this issue from various viewpoints and suggested many ways for
foreign countries to influence the Chinese IPR system. For example, as mentioned in
Section 2, Mertha points out that top-down external pressure in the form of confrontational
negotiations may have an immediate impact on the formal legislation but may be less
effective in promoting effective and sustained enforcement'; lateral pressure'*® between
foreign actors and local Chinese enforcement agencies may have little impact on the national
legislation, but it is crucial in establishing effective enforcement by facilitating local inter-
bureaucratic competition.

From this study, it has become apparent that the improvement of IPR enforcement is not
just about formal enforcement (both administrative and in the courts). Although top-down
national pressure may lose momentum in specific industrial or local contexts, lateral pressure
focusing on private connections with the government may also not do much good to insti-
tutional improvements to IPR enforcement. Foreign companies who want better IP protec-
tions should not only focus on pushing the government for IPR-related policies or legal
changes, but also pay attention to other relevant aspects. They need to understand how the
weaknesses in the complementary institutions constrain legal institutions. In addition, it may
also be beneficial for foreign companies in China to make use of alternative protection
methods in the current context, including, for example, channel developing and bundling.

This research builds a framework for understanding the interaction between specific
industries and the IPR institution in China; I studied the medical sector, the telecom-
equipment sector, and the film & TV sector in China. A lot of follow-up research based on
this framework can be done. For example, more industry participants in each sector can be

135.  Mertha, supra note 23, pp. 225-30.

136. Lateral pressure refers to pressure exerted by foreign entities operating in China, which appear exogenous to the
formal political system, in contrast to direct pressure, which focuses on legislation and top-down implementation.
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interviewed to make the sample more representative, or more sectors can be explored. In such
a case, there are more details that can be brought out to confirm or expand the framework.
Comparative studies may also be valuable after a corresponding field study of Western IPR
institutions.
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