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Abstract For many political observers the successful creation of the International
Criminal Court ~ICC! came as a surprise, as major powers, in particular the United
States, had opposed the plans for the ICC+ Moreover, the institutional design of the
ICC entails enormous sovereignty costs for states but only uncertain benefits+ An
analysis of the negotiations suggests that the court’s successful creation can be attrib-
uted to persuasion and discourse within negotiations, that is, a shift in states’ inter-
ests+ The article develops a theoretical model of institutional change that defines the
conditions under which persuasion and discourse can affect collective decision mak-
ing+ In particular, this study attempts to show that if ~traditionally! weaker actors
alter normative and institutional settings of negotiations they can further the chance
of persuasion and discourse+

The creation of the International Criminal Court ~ICC! is one prominent example
of a legalization process that reflects a profound institutional change in world pol-
itics+ The Rome Statute as adopted in 1998 laid the foundations for a permanent
court to prosecute serious violations of humanitarian law, including war crimes,
crimes against humanity, and genocide+ The ICC’s creation reflects a major shift
in international norms for the prosecution of such violations+ Before the court was
established, violations at best invoked a duty to prosecute or extradite perpetrators
~for instance the grave breaches system of the Geneva Conventions! on a national
basis+With the ICC in place, such offences now elicit a duty of international pros-
ecution if states prove unwilling or unable to do so themselves+

What accounts for such a remarkable institutional change? By mapping out how
the ICC arose, this article examines legalization as a specific form of institutional
change by advancing a discourse approach to legalization that focuses on persua-
sion and discourse in collective decisions+ The establishment of the ICC is not
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easily accommodated within international relation theories that rely either on the
existing power structure ~such as theories of hegemonic stability and, more broadly,
neorealist thinking! or on current neoliberal rational-choice–based theories of legal-
ization and institutional design, which hinge on strategic choices of self-interested
actors+1 While such theories can partly explain why states decided in the mid-
1990s to create a court at all, they founder when accounting for the specific kind
of court states created, that is, the institutional design of the ICC with its resulting
duty of international prosecution+

The draft statute for an ICC by the International Law Commission in 1994 largely
preserved the national autonomy of states+ It envisaged a court heavily dependent
on state consent in general and the United Nations ~UN! Security Council in par-
ticular for its activation+ But despite opposition by the major powers, the large
majority of states rejected this conservative model and opted instead for a highly
autonomous court with an independent prosecutor, less control by the Security
Council over the court’s dock, and automatic jurisdiction over core crimes upon
ratification+ To date, 108 states have ratified the Statute, and 139 have signed it+
The court commenced work in 2002, preparing prosecutions concerning situations
in the Democratic Republic of Congo, Uganda, the Central African Republic, and
Sudan+

A content analysis of all summary minutes and press releases of negotiations on
the ICC between 1994 and 1998 as well as a series of interviews reveals that this
outcome cannot be explained in terms of power and states’ initial interests+ Instead,
it suggests that interests changed during the negotiation process+ The difficulty in
explaining states’ choice for the ICC’s institutional design is a result of the static
approach neorealist and neoliberal theories take to institutional change in general
and to legalization in particular, as they tend to focus more on effects and out-
comes than on process+2 By neglecting process and possible endogenous change,
these approaches overlook certain distinctive aspects of international law3 which
is more than just an instrument of the mighty4 or a functional device to further the
given interests of state actors+ It equally reflects a framework of legitimacy, defin-
ing the range and limits of political debate, which is not easily circumvented+ Law
generates a particular form of legitimacy that some attribute to the form charac-
teristic of law,5 though the process through which law is generated seems to be of
particular importance+6 Lawmaking brings into play the legal system as a whole

1+ See Abbott and Snidal 2000; Goldstein et al+ 2000; and Koremenos, Lipson, and Snidal 2004+
2+ Finnemore and Toope 2001, 750+
3+ See ibid+; and Reus-Smit 2004, 43– 44 While some variants of institutionalism allow for actors’

interests to change in response to information, signals, or institutional cues, such changes are triggered
by exogenous factors, and endogenous change resulting from argumentation is not taken into account+
See Risse 2000+ For an excellent overview, see Snidal 2002+

4+ Morgenthau 1946+
5+ Franck 1990+
6+ See Finnemore and Toope 2001, 750; and Graubart 2004, 323–24+
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with its agreed-upon principles, and procedures of due process+7 Its specific legal
discourse devalues arguments based on power and interests and requires norma-
tive justifications, based on legal precedent and analogy+8

This article contributes to the understanding of institutional change in world
politics by addressing the process of legalization within a constructivist frame-
work of discourse theory+ Habermas’s discourse theory posits that ~legitimate! law
arises out of public deliberations in which actors may change their views in response
to superior normative arguments to arrive at a rational consensus+9 Contrary to
rational-choice–based theories, rationality in a Habermasian sense is not limited
to an instrumental understanding whereby actors choose the best strategy to max-
imize or satisfy their predetermined preferences+10 In argumentative rationality the
goal is to arrive at a shared understanding of the nature of a situation, that is, the
kinds of preferences to be pursued legitimately or the kinds of norms to apply to
it+ Rationality in this sense refers to the ability to justify a course of action with
commonly accepted reasons+ Rationality can be ascribed not only to individuals
but also to certain practices+ The notion of “rational discourse” hence signifies a
communicative practice in which agreement is solely steered by the free exchange
of arguments+11

Because the notion of deliberative lawmaking as purely grounded in rational
discourse, isolated from ~power! politics, is an ideal, a theoretical model is needed
to define the conditions under which persuasion and discourse can affect real-
world collective decisions+ As the case study of the ICC highlights ~and the case
resembles a number of other recent instances of institutional change, notably the
adoption of the landmine treaty!,12 actors may proactively strengthen the impact
of law and morality over politics by creating institutional and normative condi-
tions conducive to persuasion+ Such strategies are often initiated by alliances
between middle powers and nonstate actors who lack sufficient leverage com-
pared to the major powers+13 Although their coordinated activities fall short of
transforming negotiations into a kind of rational discourse, they have the potential
to decisively alter the course and outcome of negotiations+

Following an outline of the development that led to the creation of the ICC and
the significant shift among states regarding its institutional design, this article sets

7+ See Franck 1995; and Abbott et al+ 2000, 408–9+
8+ See Kratochwil 1989; Reus-Smit 2004, 38; and Toope 2000, 92+ This is not a clear-cut differ-

entiation of law from other forms of normativity+ Constructivist research has convincingly shown that
all norms provoke normative justifications+ However, the normative pull is comparatively stronger in
the area of international law, as is the importance of due process+

9+ Habermas 1996+ For applications of Habermas’s argumentation theory to international relations,
see Risse 2000; Müller 2004; and Deitelhoff and Müller 2005+ For different approaches on persuasion
see Checkel 2001; and Hawkins 2004+

10+ Risse 2000, 7+
11+ See Dryzek 1992, 401, 407; and Habermas 1996+
12+ Rutherford 2003+
13+ Abbott and Snidal 2000, 448+
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out to substantiate the claim that neoliberal and neorealist accounts cannot suffi-
ciently explain the outcome of the ICC negotiations+ It then formulates a dis-
course approach to legalization, focusing on the potential change of interests, and
applies it as a heuristic device to analyze the ICC negotiations+ Subsequent sec-
tions discuss the findings and conclusions+

Toward an ICC

Although the idea of an international criminal court has frequently been on the
international agenda, especially since the Nuremberg and Tokyo tribunals after
World War II, attempts in the 1950s to set one up failed+ With the advent of the
Cold War there was no chance of achieving a consensus on this issue+ No progress
was made in establishing a court, but the pertinent body of international criminal
law still grew+ By the 1980s, the UN had managed to agree on a definition of
aggression ~1974!14 and had adopted the Genocide Convention ~1948!, the Con-
vention on Torture ~1984!, and the Convention against Apartheid ~1973!, as well
as the Geneva Conventions ~1949! and their Additional Protocols ~1977!+ At best,
these conventions imposed a duty on states to either prosecute perpetrators at the
national level or extradite them+

The ICC issue resurfaced at the end of the Cold War+ During a special session of
the General Assembly ~GA! on transnational drug trafficking, Trinidad and Tobago
proposed an international court to assist states in prosecution+ In response, the
assembly requested that the International Law Commission ~ILC! reconsider a draft
statute for a permanent court+With its work overshadowed by the Balkan wars and
the massive atrocities committed there, and under enormous public pressure to act,
the UN Security Council finally decided to establish an International Criminal Tri-
bunal for the former Yugoslavia ~ICTY! in 1993+ Only a year later, the Security
Council set up the International Criminal Tribunal for Rwanda ~ICTR! to tackle
the genocide in that country+ Against this background, the GA reacted to the final
ILC draft for an ICC in 1994 by setting up an ad hoc committee in 1995, followed
in 1996 by a Preparatory Committee ~PrepCom!, to discuss the ILC draft and final-
ize it in preparation for a diplomatic conference at which it could be adopted+

The ILC Draft: Empowerment of International Prosecution

The 1994 the ILC draft was the accepted basis for negotiations+ Attempting to
reflect the perceived political consensus of the day regarding an ICC, it envisaged
the ICC as a part-time institution to be activated when needed to deal with serious
breaches of humanitarian law ~war crimes!, crimes against humanity, genocide,
and aggression+ Proposed as subordinate to national courts, the ICC would thus be

14+ The definition of aggression, however, is a politically binding resolution+
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empowered to intervene only if national systems were unavailable+ Its jurisdiction
depended on the consent of the state on whose territory the crimes had been com-
mitted and the state that had custody over the suspect ~state-consent mechanism!+
With the exception of genocide, accepting the court’s jurisdiction was to be optional+
After ratification, states were to choose for which crimes ~and for what period of
time! they were willing to accept the court’s jurisdiction ~opt-in mechanism!+ The
proposal was for a court closely affiliated with and readily available to the Secu-
rity Council+ The council had the power to refer cases to it irrespective of whether
the states in question consented+ Only if the council identified an act of aggression
could the court instigate prosecution+ Finally, the ICC could take up only cases
the council was not seized with under its Chapter VII responsibilities+ These struc-
tures severely hamstrung a court that largely preserved national sovereignty+ The
ILC’s commentary reveals that its considerations were based on both “practical-
ity” and achieving “the widest possible adherence of states” to the statute+ ILC
members believed that states would be unwilling to surrender significant elements
of their national sovereignty to a supranational judicial body and that the support
of the major powers would be ensured only if the court was readily available to
them+15

However, negotiations in the PrepCom ~1996–98! indicated that the ILC draft
was far from uncontroversial+ Before long, two key negotiation blocks emerged+
The first was composed of small and middle powers known as the Like-Minded
~LM! group that was supported by a burgeoning nongovernmental organization
~NGO! coalition, the Coalition for an International Criminal Court ~CICC!+ This
group called for a strong, independent court with an independent prosecutor, lim-
itation of the Security Council’s power of referring cases to the court, and auto-
matic jurisdiction over the core crimes+ The second group, under the leadership of
the Permanent Members of the Security Council ~P5 group!, favored a kind of
permanent ad hoc court along the lines of the ILC draft+ Thus, in the run-up to the
Rome Treaty Conference in June 1998, the draft statute contained ninety-nine arti-
cles and about 1,300 square-bracketed dissents on specific issues+ Remarkably, how-
ever, during the night of July 17–18, the Rome Statute was not only adopted by
120 states in favor, with twenty-one abstentions and seven nations against ~namely
the United States, Israel, China, Yemen, Qatar, Libya, and Iraq!, but it also con-
tained many features that went considerably beyond the ILC draft+

The Rome Statute: Duty of International Prosecution

As established by the Rome statute, the ICC has jurisdiction over the crimes of
genocide, the most serious war crimes, and crimes against humanity+ In line with
the principle of complementarity, the ICC steps in only if a state is unwilling or
unable to prosecute matters on its own+ The court has automatic jurisdiction over

15+ See ILC 1994, 31; and Bassiouni 1998, 17+
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such crimes if either the territorial state ~within whose borders the alleged crime
has been committed! or the suspect state ~nationality of the suspect! consent to or
are state parties to the statute+16 Three mechanisms were established to launch an
investigation+ First, any state party can file petitions concerning so-called “situa-
tions” with the prosecutor+ Secondly, the Security Council can refer situations under
Chapter VII of the UN Charter to the ICC, in which case the ICC automatically
has jurisdiction without any state consent needed+ The third trigger mechanism
grants the prosecutor the right ex officio to start an investigation+ Additionally, the
Security Council has the authority to halt investigations ~by a qualified majority
vote, whereby the vote of the P5 must be unanimous! regarding situations within
the scope of its responsibilities under Chapter VII of the UN Charter+

It is clear from the outlined features of the statute that the conservative model
envisioned by the ILC was rejected by a large majority+ On all matters regarding
the independence of the court, the Rome Statute differs radically from the ILC draft+
The statute’s adoption was not only “a gift of hope for succeeding generations” as
UN Secretary General Kofi Annan put it,17 it also signaled a profound normative
and institutional change+Although the statute formally founds an institution designed
to enforce compliance with already existing norms, it also establishes a new norm:
the duty to ensure international prosecution of serious violations of humanitarian
law on the assumption that such crimes threaten international peace and security+18

This change could be accounted for by different theoretical approaches+

Explaining Institutional Change: Power, Preferences,
Persuasion

Power-Based Approaches

In power-based approaches, such as the theory of hegemonic stability and broader
neorealist thinking, ~legal! norms and institutions are perceived as epiphenomena,
reflecting the power relations underlying the international system+ In essence, they
are instruments hegemonic powers use in pursuit of their interests+19 This implies
that norms and institutions that strongly encroach on the national sovereignty of
said powers are unlikely, especially where security issues are concerned+20 The
ICC clearly addresses security policy issues, especially in military terms, as cer-

16+ Additionally, the statute entails one exception from the automatic jurisdiction, relating to war
crimes+ After ratification, states have the possibility to opt out of jurisdiction on their territory for
seven years+ UN 1998a+

17+ Annan 1998+
18+ Hampson et al+ 2002, 62+
19+ This concept of ~international! law as an instrument of politics can be traced back to Mor-

genthau’s studies inspired by Carl Schmitt+ Morgenthau 1946+
20+ Rudolph 2001, 658+
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tain conduct is not only prohibited but even criminalized+21 Additionally, the ICC
interferes with the core of national sovereignty, namely “the ultimate application
of the power of the state to persons within its territory+”22 From a power-based
perspective, such norms and institutions can be established only by the will of a
hegemon or major power coalition that can control their application,23 so one would
expect the creation and design of the ICC to reflect the preferences of the hege-
mon or major powers more broadly+ The powerful states would have to retain con-
trol of the institution or, at least ensure the institution is so weak as not to interfere
with their interests+

The history of international criminal tribunals would confirm this hypothesis+
The Nuremberg and Tokyo tribunals as well as the ICTY and ICTR were all estab-
lished at the will of the powerful and used against the weak or the defeated+ Pros-
ecution was clearly limited to crimes committed by the latter, while those who
established the tribunals exempted themselves from scrutiny+ The power-based
explanation is further reinforced by the selectivity of ad hoc tribunals: tribunals
were established for Yugoslavia and Rwanda, yet not for Uganda or Burundi+ As
political observers note, these tribunals were established not out of the conviction
that prosecution was necessary but in order to avoid costly and risky military inter-
ventions that none of the major powers wanted+24 In this regard, one would have
to understand the establishment of the ICC as an attempt by major powers to share
the costs of setting up tribunals with the international community as a whole+25

Indeed, in the early 1990s major powers, and especially the United States, were
skeptical of a permanent court+26 Only when a certain tribunal fatigue material-
ized in the face of the enormous administrative and financial costs associated with
ad hoc tribunals27 did major powers become cautiously supportive of the idea of a
permanent court+

This support began to dwindle, however, the more the ILC draft was challenged
during negotiations+ The draft originally granted the Security Council clear con-
trol of the court and envisaged not a duty but an empowerment of international
prosecution+ Once negotiations started to favor enshrining a duty of international
prosecution, major powers ~China, Russia, United States, and, for a long time,
Great Britain and France! began to oppose the ICC+ However, their opposition did
not prevent the norm being established within the new institution+28 This is puz-
zling, considering the ICC would have direct relevance for major powers as well+

21+ Wippman 2004, 152+
22+ Crawford 1995, 406+
23+ See Abbott 1999, 365; and Goldstein et al+ 2000, 391+
24+ In the 1990s western publics pressed their governments to take effective action to stop the atroc-

ities committed in Bosnia+ Opting for a tribunal was a strategy “to do something about Bosnia that
would have no political costs domestically+” Neier 1998, 129+

25+ See, for example, Hampson et al+ 2002, 70+
26+ Scharf 1999+
27+ Sheffer 1996, 34+
28+ UN 1998b, 297 ~U+S+ delegation!+
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The jurisdictional rules allow for the prosecution of nonstate party nationals when
they are suspected of having committed crimes on the territory of a state party+
Thus, the faster the ratification of the statute proceeds, the more the national auton-
omy of all states is infringed+ Such reasoning led the U+S+ government to execute
a policy of active opposition to the ICC, but it did not prevent the court from
coming into existence+

Power-based approaches can explain the selective establishment of ad hoc tri-
bunals and the initial interest of major powers in the ILC draft, but they cannot
account for the legalization of a duty of international prosecution, that is, the ICC’s
institutional design+

Rational Choice-Based Approaches

Rational choice-based approaches such as neoliberal institutionalism view the cre-
ation of international institutions as a strategic choice by self-interested actors to
resolve recurrent cooperation problems relating to the transaction costs of renego-
tiations and monitoring and enforcement problems+ Recent research has shifted
focus away from the creation of international institutions toward explaining their
institutional design+ The legalization project perceives legalization as a “particular
set of characteristics that institutions may + + + possess”29 in terms of the obliga-
tions their rules create, the precision of those rules, and the degree to which the
monitoring, application, and enforcement of rules are delegated to judicial bodies+
The higher institutions place on all these levels, the higher the degree of legaliza-
tion they exhibit+ The ICC constitutes a case of high legalization of the “atrocities
regime+” Its rules are obligatory and precise, and the ICC represents a delegation
for the interpretation and application of rules+30

High legalization is particularly likely in situations where actors expect great
benefits from cooperation but simultaneously face enforcement and monitoring
problems+31 High legalization reduces the transaction costs for subsequent inter-
actions, strengthens the credibility of commitments, curbs cheating, and resolves
contracting problems+32 Similarly, the rational design project stipulates that the
centralization of decision making within institutions increases as the severity of
enforcement problems increases+ But high legalization or centralization also imposes
significant sovereignty costs on actors+An increase in the legal obligations imposed
by rules and the delegation of their application to judicial bodies means that actors
lose significant control over the application and interpretation of rules+ The higher
the sovereignty costs, the more limited the prospect for centralization+33 Sover-
eignty costs fall when greater control of the institution is facilitated by means of

29+ Abbott et al+ 2000, 401+
30+ Ibid+, 406+
31+ Abbott and Snidal 2000, 429–30+
32+ Ibid+, 422+
33+ See ibid, 437; and Koremenos, Lipson, and Snidal 2004, 30+
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voting rules or veto powers, for example, or if flexibility is factored into institu-
tions, for example, through escape clauses or opt-out provisions+34 Finally, ratio-
nal design theorists expect control of an institution to be asymmetrical in line with
the capabilities of different actors and their importance for the viability of an
institution+35

Regarding the institutional design of the ICC, neoliberals stipulate that the pros-
ecution of atrocities produces a collective action problem that can only be resolved
by a “hard-law regime”—an institutional design involving high degrees of central-
ized decision making or delegation+ However, as sovereignty costs can be expected
to be rather high, one should observe high levels of asymmetric control of the
institution by special voting rights or the inclusion of flexibility mechanisms such
as opt-out provisions+

Before the ICC came into existence, it was the task of states to prosecute or
extradite perpetrators+ However, states were rarely willing to do so+ The prosecu-
tion of crimes committed elsewhere incurred high costs and little return+ Further-
more, smaller states especially feared that the prosecution of other states’ nationals
harbored the risk of impairing their relations to those states or even fomenting
political crises+ From a cost-benefit perspective, the national prosecution of inter-
national crimes is not a rational strategy,36 a fact that generated an incentive to
centralize prosecution+

The general preference for a permanent court can hence be illuminated by a
rational choice-based approach, but what about its specific design? The centraliza-
tion of prosecution by a permanent court entails enormous sovereignty costs for
actors, because it “impinges on the relations between a state and its citizens or
territory, the traditional hallmarks of ~Westphalian! sovereignty+”37 Logically, such
sovereignty costs would obstruct centralization if they were not offset by high
levels of individual control and0or flexibility provisions+ The ILC draft provided
extensively for both by the inclusion of opt-in and state-consent procedures for
exercising jurisdiction and, finally, massive supervision by the Security Council+
However, during negotiations these provisions were all abandoned or minimized
in favor of a design with minimal controls and flexibility provisions despite a high
degree of centralization and delegation+ This choice then must be related to enor-
mous attendant benefits+

The benefit of prosecution is its deterrent effect, which should help foster inter-
national peace and security+38 However, there is evidence that the prosecution of
such crimes neither deters similar future crimes nor fosters peace and stability+39

34+ Koremenos, Lipson, and Snidal 2004, 32–33+
35+ See ibid+ 32; and Abbott and Snidal 2000, 448– 49+
36+ See Abbott 1999, 374+
37+ Abbott and Snidal 2000, 437+
38+ See Rudolph 2001, 659; and Abbott 1999+
39+ See Rudolph 2001, 684+ Gilligan 2006, however, suggests that the ICC will be able to deter

some atrocities on the margin+
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Therefore, the ICC becomes puzzling for the rational-choice account for legaliza-
tion: high sovereignty costs are weighed against uncertain benefits+

Still, this unattractive cost-benefit ratio does not apply to all states alike+ In the
1990s, the majority of Western states did not face severe sovereignty costs+ They
had functioning national judicial systems and a low probability of involvement in
massive violations of humanitarian law+ Their costs were comparatively low because
they had only a negligible risk of having to appear before the ICC+ However, the
constellation of interests during the negotiations was at odds with such an expec-
tation+ While a majority of Western liberal states was in favor of the ICC, others
opposed it+ More puzzling, many developing countries ended up vehemently sup-
porting the court, despite having initially been somewhat reluctant+ Plagued by
military uprisings and failing state structures, these countries could realistically
expect their heads of state to be summoned before the court, so they had to expect
the highest costs+ This constellation of interests cannot be explained by side pay-
ments, public pressure, or issue linkages+40

Finally, the fact that the United States—the state most crucial to the institution’s
success—was left behind is most puzzling of all+41 Although the United States
vociferously expressed its concerns, it failed to achieve any major design conces-
sions+ This puzzle also dogs another potential explanation for the conditions under
which a change in the normative system of international law leads to a change in
its operating system, that is, the creation of the ICC+ Specifically, while operat-
ing system change necessarily hinges on a perception of necessity as well as polit-
ical shocks to overcome the inertia within the system,42 change is still highly
unlikely when it threatens the self-interests of the dominant states or is actively
opposed by these+ If change nevertheless occurs, it should be so shallow as not
to challenge the major powers’ interests+43 In the case of the ICC, neither expec-
tation materialized+ The operating system was changed despite opposition of dom-
inant states, and so profoundly that the United States deemed it necessary to
challenge the new institution with an armada of bilateral and multilateral instru-
ments, threatening to block UN missions if peacekeepers were not granted immu-
nity from the ICC+

The adoption of the statute by the overwhelming majority of states as well as
the swift ratification worldwide despite the active U+S+ opposition indicates that
neither the pre-existing power distribution nor the initial interests of states can
sufficiently explain the emergence of a duty of international prosecution as reflected
in the ICC’s institutional design+ Indeed, they suggest that those interests changed
during negotiations+

40+ Given the initial resistance of this group of states and the enormous costs expected from a soft
balancing strategy, this constellation cannot be explained by soft balancing either+ See Pape 2005+

41+ See Fehl 2004, 379; and Rudolph 2001+
42+ Diehl, Ku, and Zamora 2003+
43+ Ibid+, 60+
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Persuasion and Discourse

Such endogenous change is more inclined to a constructivist explanation of insti-
tutional change that focuses on persuasion and discourse+ Constructivists argue
that law cannot be reduced to a functional, cost-benefit equation; equally impor-
tant is the inherent normativity of law, based on norms of due process, shared
legal principles and broader normative understandings+44

However, constructivists have not yet developed a compelling conceptual under-
standing of the process of changes of interests, that is, persuasion,45 such as that
offered by the broader debate on a discursive or deliberative understanding of law
and democracy+46 Discourse theory views the creation of legal norms as the result
of rational discourses+ Discourses are expected to transform actors’ preferences by
the ‘noncoercive coercion’ of the better argument+47 This view presupposes that
actors share a common frame of reference, which implies common knowledge and
normative understandings, that is, that their life worlds sufficiently overlap+48 Fur-
thermore, to ensure that agreement depends solely on the strength of arguments, a
discourse has to ensure inclusiveness, equal communicative rights, sincerity, and
freedom from repression and manipulation+49 Discourses need to be safeguarded
against the asymmetric power resources of participants and everyone affected must
be able to participate to ensure that the public interest prevails+

Because this type of lawmaking in a rational discourse is a ~democratic! ideal,
not a regular empirical occurrence,50 the question arises under what conditions
persuasion and discourse affect real-world collective decisions+ Even in national
settings, its approximation is necessarily based on a legal institutionalization of
discourses+ Law enables and stabilizes discourses by minimizing the risk of exploi-
tation by strategically oriented actors and guaranteeing free and equal access and
fair compromises+51 Institutionalization is the central means by which “practical
reason is implanted in the very forms of communication and institutionalized pro-
cedures, @so# it need not be embodied exclusively or even predominantly in the
heads of collective or individual actors+”52

While this internal linkage of law and politics is already fragile within national
societies, it does not exist at all in the international political arena+ Although fun-
damental institutions, such as sovereignty, pacta sunt servanda, and, more specif-
ically, the culture of modern multilateral diplomacy and international public law53

44+ See Toope 2000, 98; Finnemore and Toope 2001; and Reus-Smit 2004+
45+ See Checkel 2001, 562– 64, and Payne 2001+
46+ See Goodin 1996; Habermas 1996; and Elster 1998+
47+ Bächtiger and Steiner 2005, 153+
48+ Ulbert and Risse 2005, 352+
49+ See Habermas 2005, 385; and Deitelhoff and Müller 2005+
50+ Habermas 1996, 340+
51+ See ibid+, 165–70; and Elster 1998+
52+ Habermas 1996, 341+
53+ See Risse 2000; Müller 2004; and Johnston 2001+
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constitute a thin veneer of a shared life world, these features are meager compared
to national societies+ These institutions cannot substitute for the shadow of hierar-
chy within the state that is capable of minimizing or even offsetting the risk of
dissension and exploitation innate to discourse+54 This situation poses doubts about
whether discourse theory can indeed be applied to international politics+

However, institutions do not generate discourse quasi-automatically but should
instead be understood as opportunity structures that foster trust, stabilize expecta-
tions among participants, and offer shared underlying normative understandings
and procedural mechanisms that resemble some of the formal conditions of dis-
course+55 Institutions should be capable of leveling the power asymmetries between
actors and guaranteeing equal participation and principles of public argumenta-
tion+56 That said, even such thin normative and institutional features are not an
empirical regularity in multilateral negotiations, which are determined by power
and information asymmetries as well as normative fragmentation+57 Actors engaged
in negotiations may themselves attempt to alter the normative and institutional
setting of negotiations to foster persuasion and discourse+58 These attempts can
focus on ~1! conditions of life world overlap ~shared normative and factual back-
ground understandings! and ~2! the procedures of rational discourse ~inclusive-
ness, publicity, equality, and fairness!+

Such attempts can be strategically motivated, as a shift from bargaining to dis-
cursive interaction also changes the underlying power structure of negotiations,
weakening classical bargaining resources while strengthening the force of argu-
ments+ Such attempts might therefore be expected from those actors who will profit
the most from discourse—the small and middle powers who, at least compared to
major powers, lack sufficient bargaining weight—and even more so from NGOs+
Interactions based on threats and promises essentially diminish their influence+
NGOs in particular have only discursive resources: expertise, arguments, and
publicity+

Constructivist studies on normative change have repeatedly pointed out how
NGOs frame issues within negotiations to make them resonate with prior knowl-
edge, agreed-upon principles, and norms,59 a strategy that is especially apt for
lawmaking processes in which NGOs can rely on a body of well-known, broadly
shared normative understandings and principles+ These actors will try to adjust or
enrich the life world conditions of negotiations to increase the likelihood of per-

54+ Habermas 1996, 36–38+
55+ Goodin 1996, 304–5+
56+ Risse 2000, 15–16+
57+ See Lose 2001, 198–99; and Müller 2004+ One could fundamentally object to the idea of search-

ing for persuasion and discourse within multilateral negotiations+ Because delegations act as agents of
principals ~states!, they are by definition required to promote the interests of these principals+ How-
ever, negotiations generally take place because these interests are not fully clear or established+ Del-
egations go to the negotiating table with broad margins—they are deliberately asked to seek a common
ground and promote compromise+ Otherwise, a written exchange of positions would suffice+

58+ See Deitelhoff 2006; and Deitelhoff and Müller 2005+
59+ See Keck and Sikkink 1998; and Payne 2001+
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suasion and discourse+ By dispersing information and pointing to agreed-upon prin-
ciples, they aim to establish a common frame of reference to which actors within
negotiations can allude in evaluating arguments+ Specifically, when brokering rights
and duties, as with the ICC negotiations, only those norms that are in principle
universally acceptable can lay claim to validity+60

Discourse theory would thus lead one to expect actors to seek to link negotia-
tions to principles and norms that lend themselves to universality+ Such reframing
activities are closely connected to attempts to alter the institutional frame of ref-
erence+ NGOs often try to change the institutional setting of negotiations if they
are marginalized within the established setting+ A well-known example is the
so-called “Ottawa-Process+” Initially the landmine issue was dealt with in a secu-
rity context, which is traditionally dominated by major powers, at the Geneva Con-
ference on Disarmament ~CD!+ Only after NGOs, in cooperation with a number of
middle powers, initiated an alternative negotiation process outside the CD and
reframed the landmine problem as a humanitarian issue did a comprehensive land-
mine ban become realistic+61

Such alterations are most likely to increase the chance of persuasion if they
approximate the conditions of discourse—if they increase norm density, transpar-
ency, inclusiveness, and equality; rely on consensus-based principles; and increase
a sense of fairness and trust among participants+ This example also indicates that
NGOs frequently need to identify partners among progressive, often small, mid-
dle powers if they want to achieve major change in the institutional setting+62

Given the ideal character of rational discourse, the expectation is to discover
“islands” of persuasion—approximations of discourse in certain phases and between
certain actors during negotiations+ While this rules out any notion of a rational
consensus as the outcome of negotiations, such “islands” might fundamentally alter
the course and result of negotiations+ The case study on the ICC illuminates these
dynamics+ It shows how NGOs and a group of small and middle powers intention-
ally altered the institutional and normative setting of negotiations in order to encour-
age persuasion and discourse, and how this affected the negotiations, shifting the
range of legitimate arguments within negotiations and the scope of possible
outcomes+

Persuasion and Discourse in the ICC Negotiations

Research Design, Methods, and Data

In order to apply this discourse approach, which is based on idealizations, to an
empirical study, the research methodology, traces change back from the outcome

60+ Habermas 1996, 109–10+
61+ Rutherford 2003+
62+ This pattern of cooperation has been dubbed “new diplomacy+” See Cooper, English, and Thakur

2002+
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~persuasion! to its potential causes+63 The first step is hence to detect possible can-
didates for persuasion ~potential instances of an endogenous change of interests
within discourse!+ The negotiations are then analyzed to figure out whether the
theoretically inferred normative and institutional conditions conducive to persua-
sion and discourse correspond positively with these candidates ~see Table 1!+

1+ To identify possible candidates for persuasion, negotiations were screened
for turning points, that is, phases in which crucial changes in state positions
could be observed+ Such turning points can indicate persuasion and dis-
course unless they can be explained by alternative factors, such as power,
public pressure, side payments, issue linkages, or domestic factors such as
elections or protests+ To this effect, the positions of all participating states
were traced over time+

2+ The next step was to evaluate whether the normative setting of negotiations
changed and whether the direction of change shifted in favor of more gener-
alizable principles and thus corresponded with the conditions of persuasion+
The analysis traced the development of normative frames used by states to
justify their positions over time+64 Similarly, changes in the institutional set-
ting were traced to evaluate whether they were more or less conducive to
persuasion and discourse ~in terms of norm density, inclusiveness, equality,
consensus, and fairness principles!+

3+ The final step was to assess which kind of actors were responsible for changes
in normative and institutional settings, and what effects these processes had
on the negotiations+

Obviously, this kind of analysis hinges on several caveats+ Because the theoret-
ical approach rests on idealizations and claims that approximations of these ideal-
izations affect collective decision making, one cannot simply test for the existence
of certain factors and contrast them with hypothesized effects+ Instead, one has to
carefully trace relative changes within these factors and determine how, if at all,
they affect the course and outcome of negotiations+ The analysis cannot com-
pletely prove that interests have changed+ Since one cannot look into peoples’ heads,
it is nearly impossible to provide direct, reliable, empirical proof of an interest
change+65 Instead, the analysis has to focus on indirect evidence to render such a
change at least plausible+ Therefore, in the absence of alternative factors to account
for such changes, one infers an interest change from a change in position plus a
change in the normative frame that actors employ to justify their position+

63+ On such research designs, see especially Scharpf 1997, 25–28+
64+ Normative frames refer to the interpretive schemes within which actors justify their positions+
65+ Even if one found statements such as “now you have persuaded me,” one would never know for

certain whether this really was a change of interest and not a tactical ploy+ See also Checkel 2001, for
a similar strategy+
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TABLE 1. Retrospective methodology: Chain of causation and observable implications for the plausibility of the discourse
approach

Chain of causation
Persuasion

(change of interest) r Normative setting r Institutional setting r Actors

Indicators • Turning points • Normative frames • Norm density
• Structures
• Procedures

• Activities

Observable implications for
plausibility

Irrelevance of:
• Power
• Public pressure
• Side payments
• Issue-linkages
• Domestic factors

Dominance of:
• ~More! generalizable frame

Increase in0change to:
• High norm density
• Inclusiveness
• Equality
• Consensus
• Fairness

Engaged in:
• Frame diffusion
• Institutional changes

Measurement/data • Interviews
• Negotiation protocols

• Content analysis
• Negotiation protocols
• Press releases

• Interviews
• Comparison of rules of procedures

• Interviews
• Content analysis

https://doi.org/10.1017/S002081830909002X Published online by Cambridge University Press
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The analysis does not trace individual state-level changes+ If one stipulates that
certain normative and institutional setting changes increase the chance of dis-
course within which actors may change their interests in response to normatively
superior arguments, it would be futile to focus on individual changes+ Instead I
focus on strong correlations between the theorized variables by simultaneously
excluding potential alternative explanations for observed changes+ Furthermore,
the analysis uses a triangulation of different methods and data to improve the reli-
ability of its assessments+

The analysis in this study is based on a qualitative content analysis of the ILC
report of 1994 ~to grasp the normative environment in the starting point of nego-
tiations! and of all summaries of state speeches within negotiations as recorded by
UN press releases and summary minutes from 1994–9866 ~to establish changes in
positions and normative frames!+67 I also conducted a series of twelve interviews
with delegations, NGOs, and UN officials to take account of alternative factors
and institutional changes and to cross-check whether the interviewees supported
the findings of the content analysis+

The content analysis focused on the opinions of the delegations concerning four
issues, which were most closely linked to an obligation to pursue international
prosecution, namely: whether delegations advocated or opposed automatic juris-
diction; whether they were for or against an independent prosecutor; whether the
Security Council should have little or extensive control over procedures, and, finally,
how they viewed the necessity and desirability of the ICC in general+ The analysis
traced the positions of all states over time with regard to the first three issues to
detect potential turning points+ The unit of analysis was the summaries of state
speeches in negotiations+ Since negotiations were soon dominated by two negoti-
ation groups, coding followed this binary structure+ Taking the inclusion of an
independent prosecutor, for example, states could either support an independent
prosecutor, which was coded as support for the LM group ~LM!, oppose the inde-
pendent prosecutor, coded as support for the P5 group ~P5!, or they could hold a
different position, coded as undecided0others ~U!+ Each state and year was coded
to arrive at estimates of the relative strength of the LM and P5 positions in nego-
tiations over time+68

Apart from the analysis of state positions, the normative frames used by states
to justify their positions were also relevant to how and whether the normative
setting of the negotiations had changed+ For this purpose, the fourth issue, focus-

66+ These included the ILC report of 1994; UN press releases on the debates within the Legal Com-
mittee of the General Assembly between 1995–1997; UN press releases on negotiations in the Prep-
Com 1996 ~there was no coverage of 1997 and 1998!; and the summary minutes of the negotiations in
Rome in 1998+

67+ For summary minutes of the Rome conference, see UN 1998a and 1998b; all UN press releases
can be accessed from ^www+un+org0News0Press&+ Accessed 14 October 2008+

68+ As not all participating states voiced a position on all topics in all rounds of negotiations, the
overall number of included statements varied by issue and year+
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ing on the necessity and desirability of the ICC, was added to the content analy-
sis+69 In this step, coding focused on only the justifications states gave in defense
of their position ~sample position: “The court should have an independent pros-
ecutor”; sample justification: “Only an independent prosecutor can ensure the impar-
tiality of the court”!+ This also meant that the size of the sample decreased since
not all states justified their positions at all times+

These justifications were coded inductively+ In a first round, state speeches were
screened for the prominence of normative principles, which were then used to
develop a scheme of categories for coding ~including sovereignty, noninterfer-
ence, universal adherence, independence, equality and impartiality, and universal
applicability!+70 Because the categories still overlapped, they were subsequently
condensed into normative frames ~ political reality and public interest!+71 State
speeches were then coded again in several rounds using the frames+ Finally, the
frames were weighted in their strengths in relation to all framings employed in the
justifications in order to evaluate whether one frame gained dominance during
negotiations+

Turning Points

The negotiations underwent two turning points+ The first can be located in the
move from the ad hoc committee in 1995 to the PrepCom in 1996+ In contrast to
the ad hoc committee, where especially major powers argued against an ICC,72 no
state publicly objected to the ICC as such in the PrepCom,73 though the type of
court envisaged remained controversial, partly due to differing legal systems and
cultural contexts+ At its heart lay a conflict over the normative basis of the court,
that is, over a potential obligation to pursue international prosecution including
the question of how to instigate proceedings ~trigger mechanisms!, the role of the
Security Council, and the type of jurisdiction+

A second turning point lies between 1997 and 1998, after the PrepCom sessions
and before the Rome conference+ During this period, positions changed dramati-
cally+ Until the end of 1996, a majority of states pushed for a very conservative
ICC model+ Led by the P5, this group called for a court under the control of the
Security Council+ This meant that the council would have to approve each case
upon investigation ~veto of P5!+ They also rejected the initial proposals for an

69+ The inclusion of this issue was important as many states did not explicitly give justifications
when called to express their position in a specific negotiation situation+ Instead, they elaborated these
in general statements ~why an ICC?!+

70+ For further elaboration on coding rules and the scheme of categories, see Deitelhoff 2006+
71+ Results are based on three rounds of coding to eliminate coding bias+ However, since the analy-

sis was done by one person only, there is no certainty as to intercoder reliability+
72+ An NGO that monitored discussions in the General Assembly refers to the United States, Great

Britain, China, Japan, India, Mexico, and Kenya+ Pace 1996, 1+
73+ Benedetti and Washburn 1999, 17+
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ex-officio prosecutor, and they disliked automatic jurisdiction but favored several
opt-in0opt-out mechanisms or a state consent regime to establish the court’s juris-
diction+74 In essence, they wanted a kind of permanent ad hoc tribunal+75 The P5
defended this conservative position by arguing that their particular responsibility
for peace and security should justify a special protection from the ICC+76

This approach was countered by a dozen states that then coordinated their posi-
tions, emerging as the LM group, strongly supported by the NGO network ~CICC!+
The LM group, which grew to forty-two members by the end of 1997, soon estab-
lished broad principles to which all its members could subscribe despite minor
differences on specific issues+77 The group lobbied for automatic jurisdiction, an
ex-officio prosecutor, and called for the Security Council’s role to be limited to the
referral of cases+ A veto for the P5 was perceived as a politicization of the court
and an undue interference in the workings of a judicial institution+

The majority of states, however, lay somewhere in between+ While some, such
as Syria or China, did not want any court, most had no coherent position, support-
ing LM positions on one issue and the P5 on another+ By the beginning of the
treaty conference in Rome in June 1998, however, majority opinion had changed
drastically; the majority of states now backed LM positions for a strong and inde-
pendent court, and this trend gained strength in the course of the conference+ This
increased support came especially from those regions that counted as the silent
majority during the PrepCom meetings and were assumed to be reluctant to back
an ICC+78 They included the Southern African Development Community,West Afri-
can states ~usually thought to be Francophile!, and parts of the RIO group, com-
prising eighteen Latin American countries ~see Table 2!+

These turning points cannot be explained by alternative factors: first, positions
changed contrary to the existing material power structure+ After all, it was the
position of the major powers that lost support+ Second, there is no evidence of
side payments or issue linkages in negotiation protocols to account for this change,
nor were they mentioned in interviews; nor did public pressure play a role, as
negotiations were largely ignored by the public up until the Rome conference+79

74+ State consent meant that several concerned states had to consent to the court’s jurisdiction before
the ICC could take up prosecutions+ Opting-in meant that states could choose over which crimes and
which period of time they wanted to accept the court’s jurisdiction after ratification+ Automatic juris-
diction meant that states accepted the court’s jurisdiction unconditionally upon ratification+

75+ This group was supported by another group of ten or more countries, including India, Mexico,
and many Arab nations that were, however, totally opposed to any role for the Security Council+

76+ Sheffer 1997, 10+ However, the P5 was not a coherent group+ The ILC model was rather the
lowest common denominator to which all of them agreed although some, such as China, would have
preferred no court at all+

77+ At the beginning of the Rome conference, the LM group had grown to about sixty members,
including most of Europe, Canada, New Zealand, Australia, Argentina, the Caribbean states, South
Africa, South Korea, as well as many African countries+

78+ Author’s interview with LM delegation and with Bill Pace, CICC, July 2002+ See also Hall
1998, 556+

79+ See Glasius 2002, 150; and Benedetti and Washburn 1999, 21–25+
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Although some specific changes can be credited to domestic factors ~for the sec-
ond turning point the change of positions of the U+K+ delegation and partly that of
France followed changes in government in 1997!, these factors cannot account for
the overall swing, especially among developing countries+ However, an analysis
of the development of normative framings underlying positions in negotiations
strengthens the hypothesis that the change may indicate persuasion and discourse,
that is, a change in interests+

Normative Frames

The analysis of all available summaries of state speeches reveals that the different
positions toward the ICC also reflect different normative framings+ From the out-
set, there was unanimity over the criterion on which to base the ICC: it had to be
effective, capable of performing its task+ “Effectiveness” had already been granted
center stage in all statements in the ILC, though its meaning was highly disputed+
The analysis identified two frames, one emphasizing politics ~and in particular
security politics! and the other explicitly focusing on fundamental principles of
law and morality+

For the political reality frame, effectiveness is equated with universal adher-
ence to the statute+ Only a court acceptable to all states would be able to duly
discharge its duties: “Universal participation @is# essential for the authority and
effectiveness of the court+”80 However, universal adherence can be achieved only
if the court follows the political realities and not some principled ideals: “If we
approach the court from an academically pure perspective, without regard for polit-
ical realities and what states are willing to participate in and fund, we will have

80+ UN 1998b, 75 ~China!+

TABLE 2. Strength of support for LM and P5 positions in negotiations on three
selected issues

Position
Necessary approval
of Security Council Ex-officio prosecutor Automatic jurisdiction

LM P5 U N LM P5 U N LM P5 U N

1996 PrepCom 54% 13% 33% 46 16% 60% 24% 25 28% 68% 4% 21
1998 Rome 47% 6% 47% 76 80% 18% 2% 86 73% 25% 2% 55

Notes: Table is based on a content analysis of all summaries of state speeches during negotiations+ LM � support for
like-minded position+ P5 � support for P5 position+ U � undecided0others+ N � total number of coded positions per
issue and year+
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wasted our time+”81 Only a step-by-step approach,82 which accepts that sover-
eignty and noninterference are sacrosanct,83 could ensure that the majority of states
would accept the statute: “The only durable basis for the development of such
international cooperation is scrupulous regard for the fundamental principles of
the UN Charter, notably the sovereign equality of the states, non-discrimination
and non-interference in internal affairs+”84 But political reality is not only a prin-
ciple of political wisdom+ The frame posits political realities versus principled ide-
als+ It refers to the power asymmetries within the international system that the
court has to reckon with and which it should not amend but anticipate: “Realism
dictates + + + that account must be taken of the diversity of regional interests, dif-
ferent stages of development and social and cultural traditions, and the position of
major powers+”85 Additionally, political reality as framed by the major powers
implies that international prosecution is a potential threat to efforts at securing
peace and security: “The ICC can be really effective only if it + + + is inscribed into
the existing system of maintenance of international peace and security and takes
into account the prerogatives of the Security Council+”86 A judicial intervention
into conflicts by the ICC is perceived as a threat as it might question the legality
of decisions made by military leaders of members of the Security Council with
regard to military interventions: “Soldiers deployed far from home need to do their
jobs without exposure to politicized proceedings+”87 Political reality is a conser-
vative frame that perceives the ICC as an instrument of security politics—an area
in which traditionally major powers and power politics prevail+ It highlights the
political over the principled+ Universal adherence does not refer to a moral argu-
ment ~what everyone can expect from one another! but instead propagates a power-
preserving approach that safeguards the particularistic interests of states and
subsumes law under politics+ This framing was the dominant reference of the P5+

The alternative frame interpreted effectiveness as resulting from universal appli-
cability+ This public interest frame was at the heart of the CICC’s statements but
was also taken up by the LM group+ In this frame, the ICC should not bow to the
existing power asymmetries but be given the power to override them+ Only a court
able to interfere “regardless of national, political or other identity of the perpetra-
tors”88 could end impunity,89 and restore peace:90 “The rule of law precludes selec-
tive justice and means that victims should be able to seek redress for crimes of
concern to the international community as a whole when a domestic system can-

81+ U+S+ Department of State 1995+
82+ United Nations General Assembly 1995 ~France!+
83+ UN 1998b, 91 ~Mozambique!+
84+ Ibid+, 86 ~India!+
85+ Ibid+, 82 ~Singapore!+
86+ Ibid+, 115 ~Russia!+
87+ U+S+ Department of State 1998+
88+ Croatia 1998+
89+ UN 1998b, 98 ~Malawi!+
90+ Ibid+, 69 ~Lesotho!+
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not provide it+”91 Independence from and impartiality toward the political inter-
ests of states is a leitmotiv+ The court is presented as a project of the public interest
vis-à-vis the particular interests of states+92 This presupposes, as its adherents for-
mulate, “that we accept abandoning, to a certain degree, the classical concept of
sovereignty of states+”93 Consequently, public interest clearly perceives the court
as a condition for peace and security: “Without justice there can be no reconcili-
ation and without reconciliation no peace+”94 In normative terms, while the polit-
ical reality frame highlights politics as the guiding reference, the former public
interest frame demands that the ICC “must not be clouded by politics’ formulation
of what the law is+”95 Public interest is based on the potentially universal princi-
ples of equality and impartiality, shared by all major law systems+

The ILC draft was clearly dominated by a political reality frame+ Ensuring uni-
versal adherence was the predominant justification within the commentary+96 This
frame remained dominant in deliberations in the General Assembly, where it could
be identified in 57 percent of all justifications in 1995 and in 46 percent in 1996+
However, in 1997 both frames were nearly equally represented ~public interest
with 31 percent; political reality with 28 percent!+ Indeed, at the beginning of the
Rome conference public interest finally gained predominance, figuring in 47 per-
cent of all statements while political reality stagnated at 28 percent ~see Figure 1!+

The frame analysis supports the hypothesis that the negotiations leading to the
creation of the ICC were affected by persuasion and discourse+At least with regard
to the second turning point the framing correlates with the shift in positions toward
the ICC ~see Figure 2!+97 More importantly, public interest, a clearly principled
frame relating to universal values and norms, central to all major law systems,
gains center stage in the negotiations+ This kind of argumentative reference corre-
sponds to the kind of arguments expected from a rational ~legal! discourse+ As I
will show, this successful reframing resulted from a combined effort of the coali-
tion of LM states and the CICC to alter institutional settings to gain support for
their frame+

The Institutional Setting

Originally, the ICC issue had been delegated to the ILC, which is renowned for
neither its progressive stand toward international law nor its speed+ The ILC is
formally an expert forum whose members are all law authorities in their own right+

91+ LCHR 1996+
92+ UN 1998b, 73 ~Holy See!+
93+ Croatia 1998+
94+ Canada 1998+
95+ Philippines 1997+
96+ ILC 1994, 31–32+
97+ The frame analysis cannot account for the first turning point because the political reality frame

was the dominant frame during that period+
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This setting seems particularly conducive to rational discourse because it decou-
ples political decision making ~with its potential distributive implications! from
the creative part of finding new solutions to the problem at hand, ~problem-
solving! which it delegates to experts+98 However, as insiders to the UN claim, its
discussions have always been deeply influenced by the political cleavages in the
GA and especially the 6th ~legal! Committee+99

The move to the PrepCom altered the institutional setting enormously+ Basi-
cally, it placed the item on the public agenda of the UN+ Nearly a hundred gov-
ernments participated in the PrepCom, observed by an NGO coalition+ However,
owing to the nature of the issue, the PrepCom shared some of its features with the
ILC+ The establishment of an ICC required enormous expertise+ It entailed not
only questions of institutional design but also drafting an international criminal
code+ The majority of delegates were therefore legal advisors while often higher

98+ An insight popular in policy research and in actor-centered institutionalism in particular+ Scharpf
1997+

99+ Crawford 1995, 408; Scharf 1999+

FIGURE 1. Strength of frames “political reality” and “public interest” in
negotiations on “necessity and desirability of an ICC” in relation to all
normative references
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ranking political advisors were in the minority+ Decisions were based on consen-
sus+ However, the first year hardly saw any consensuses reached+ Instead, del-
egates produced a nearly 300-page compilation of divergent and often contrary
proposals+ While it prompted highly expert-oriented negotiations, the sheer num-
ber and complexity of issues meant that expertise varied enormously among del-
egations+ Wealthy states could afford to send delegations of ten or more members
who were able to focus on all issues, but developing countries especially could
send only one or two delegates+100 Another problem was caused by the cultural
implications of encounters between experts on common law, civil law, and the
Sharia+101

Overall, the degree of shared knowledge and normative understandings among
delegations was rather low+ Although the institutional setting was formally condu-
cive to rational discourse ~as it granted equal participation rights, was based on con-
sensual decisions, and established the principle of public argumentation!, this was
offset by meager normative and factual underpinnings, as well as daunting inequal-
ity in terms of resources and expertise+ The fundamental problem was the lack of
effective participation by developing and transitional countries from Africa, Latin
America, and Central and Eastern Europe+ Given the complex nature of the issues,
their delegations were hardly able to cover the entire gamut of negotiations, which
were increasingly split up into working groups and formal, informal, and even
informal-informal meetings+ The lack of participation was also caused by a gen-
eral mistrust that the ICC was being set up mainly to reinforce the dominance of
major powers+102 These fears were especially widespread among African coun-
tries, many of which had recently experienced violent upheavals and could not real-
istically expect to be spared from them in the future+103 As an NGO representative
from Senegal put it: “Apart from its Southern part, the continent remains unmoti-
vated by an ICC because of a lack of information, but also because many Africans
feel the ICC is created in order to put their heads of state on trial+”104

This mistrust could not be resolved amid the tense negotiations in New York+
In 1997, therefore, LM delegations, in close cooperation with the CICC, began
to convene regional conferences to increase knowledge on the issue and respond
to the special concerns of the respective regions+ They organized conferences in
Latin America, Africa, and Central and Eastern Europe to lay the groundwork for
the Rome conference+ These regional conferences were to allow open and free
discussion—not necessarily to establish clear-cut positions on the specific issues—
but to generate knowledge and an understanding of the main issues at stake+105

100+ If they sent any at all; Bassiouni 1999, 460+
101+ Benedetti and Washburn 1999, 16–17+
102+ Joakim 1998, 219+
103+ Pace 1999, 199+
104+ Alioune 1998, 11+
105+ The most prominent conference in Pretoria, South Africa, in September 1997 was jointly orga-

nized by an NGO, the Southern African Lawyers for Human Rights and the Justice Ministry of South
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These conferences were quite similar in structure+ Designed as learning forums,
they strove to approximate the ideal of a rational discourse+ They were not for-
mally bound to direct political decisions ~participants were not forced to settle
on official negotiation positions!, but were forums for deliberation and the free
exchange of views among colleagues, with input from experts+ The delegations,
not to mention the majority of experts and NGOs, all came from the same region+
They often knew each other already, and shared similar perceptions of the prob-
lems, a common history, and cultural values+ The life world certainties were much
richer than in New York: they constituted an almost ideal-typical discourse set-
ting+106 It is striking that overall, from Pretoria via Dakar to Budapest, these
regional conferences resulted in unexpectedly progressive positions toward the
ICC that were almost identical to those of the LM group+ In interviews, LM del-
egations saw these regional processes explicitly as persuasion:

A good example for our attempts to persuade more states of our position was
a regional preparatory conference + + +We invited all future Rome delegates of
those countries and sponsored their travel expenditures + + + to discuss the key
issues of the Rome conference+ We wanted the participants to evaluate the
different models and then to decide upon which is the best model+ We pre-
pared about ten key issues and each delegation was responsible for one of
these issues and was to prepare their recommendation on how to deal with
them+ In the end, we discussed those recommendations in plenary to achieve
consensus+ As a result, the conference participants agreed on fairly strong
principles on the ICC, probably about the strongest I have witnessed through-
out the process+107

The analysis of the institutional setting supports the hypothesis that legalization
can be attributed to persuasion and discourse+ The change in positions, at least at
the second turning point, corresponds to changes in the normative frames observed
between 1997 and 1998, which in turn correspond to altered institutional settings
resembling the formal conditions for rational discourse to a remarkable extent ~see
Figure 2!+ The analysis also highlights the crucial role of the CICC and LM group+

CICC and LM States Fostering Persuasion and Discourse

The NGOs championed a public interest frame as early as the start of the 1990s
and attacked the political reality frame from the beginning+ For NGOs, the ad hoc
tribunals set up under Chapter VII responsibilities were a means to achieve and
restore peace: “Governments had made a lot of statements in the context of the

Africa, an LM member+ The conference in Pretoria resembled similar conferences for West African
nations in Dakar, Senegal ~organized by the Senegalese Justice Ministry and the Italian NGO No Peace
Without Justice!, and Budapest ~organized by the German delegation and the Friedrich Ebert Foundation!+

106+ Similarly also Glasius 2002, 150+
107+ Author’s interview with member of LM delegation, July 2002, New York+
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Yugoslavian and Rwanda tribunals about international justice + + + and it was very
easy to use these statements against them to push them further+”108

The political reality frame explicitly subordinated justice to peace and security+
NGOs reversed the order so that justice was the prerequisite for security and peace,
as impunity “only leads to renewed cycles of violence+”109 NGOs used the dis-
crepancies between the political reality frame and the widely supported ad hoc
tribunals to shame those states110—it became simply inappropriate to publicly
oppose the ICC+111 So it was not persuasion and discourse, but shaming and blam-
ing that brought about the first turning point+ States simply abstained from pub-
licly voicing their opposition without in fact changing their minds—a mechanism
often described as rhetorical entrapment+112

NGOs were also involved in altering institutional settings to promote their alter-
native frame—often in cooperation with the LM group, with which they started to
forge bonds+ For the LM group, this coalition had several advantages+ First, secu-
rity issues regularly disadvantage small and medium states in negotiations because
security is traditionally seen as a central domain of great-power politics+ The LM
group could refer to the support of “civil society” for their position when seeking
to legitimize it in the negotiations+ Secondly, the LM group was able to draw on
the strong expertise of NGOs to strengthen their arguments+

NGOs, on the other hand, used the coalition to gain access to even the informal
meetings from which they were often barred, although the PrepCom had granted

108+ Author’s interview with Christopher Hall, Amnesty International, July 2002, New York+
109+ AI 1995+
110+ See, for example, HRW 1997+
111+ Benedetti and Washburn 1999, 17, point to the P5 in particular but also mention Japan, Kenya,

and India+
112+ See Schimmelfennig 2001; and Risse 2000+

FIGURE 2. Timeline of events

The Discursive Process of Legalization—The ICC Case 57

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
20

81
83

09
09

00
2X

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S002081830909002X


them access: “We of course had a lot of things leaked to us and we would com-
ment on them and people started showing us drafts before they submitted them+
Governments started to learn how to operate within this new diplomacy+ They
went to NGOs to leak the issues+”113 This alliance became even more pronounced
with regular consultations between NGOs and the LM group and cooperative strat-
egies, culminating in the creation of “islands” of persuasion and discourse through
the regional conferences+

Effects on the Negotiations

The approximations or “islands” of persuasion and discourse outlined here had
far-reaching effects+ They changed the structure of the negotiations, the range of
legitimate arguments, and finally even the range of possible outcomes of the nego-
tiations+ Concerning the structure of the negotiations, the coordinated strategies of
NGOs and LM states, especially in the regional settings, diminished the tradi-
tional lines of confrontation within the negotiations+ In multilateral settings, nego-
tiations are often characterized by an almost rigid confrontation and mistrust
between different groupings such as the Western group, the nonaligned move-
ment, or the Arab group+ Outcomes in such settings usually reflect the lowest com-
mon denominator+ In the Rome process, however, regional allegiances played a
negligible role owing to the emergence of the LM group as a coalition of states
from all regions, thus cutting across traditional cleavages+ The regional confer-
ences obviously supported this development:

We @the LM group# stood for a court for all states and with equal rights and
duties for all+ That had an immense appeal, especially to developing coun-
tries + + + You see, the American delegation also spoke to all delegations and
was very friendly but what mattered was the difference in principle+We were
able to attract support regardless of regional differences because we focused
on universal issues and thus could prevent that regional groupings dominated
the process+114

The public interest frame that the LM delegations and NGOs promoted was at
least potentially based on universal principles, which attracted support regardless
of regional or cultural differences+ The regional settings combined institutional
features and argumentative structures: LM delegations and NGOs held positions
that were universally appealing as they were common to all major law systems,
and they developed institutional settings in which those positions could prevail+

With regard to the range of legitimate arguments, these islands of persuasion
also had an impact on the kind of arguments perceived as appropriate within nego-
tiations: the more dominant the public interest frame became, the less support alter-

113+ Author’s interview with Christopher Hall, Amnesty International, July 2002, New York+
114+ Author’s interview with member of LM delegation, July 2002, New York+
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native frames attracted+ This effect can be demonstrated for the U+S+ delegation,
which was seen by many delegations as a constructive and well-prepared negoti-
ation partner+ The arguments over the special responsibility of the United States
were partly considered legitimate, and both the LM countries and NGOs tried hard
to find solutions to accommodate these concerns+ They started to desist from these
attempts, however, when the credibility of the U+S+ delegation was increasingly
questioned+ Although they always argued for an effective court, their perception
of what that meant was fundamentally different from the LM group:

We did not know what @the U+S+ delegation# wanted+ They used the same
language as we did+ They did indeed use the same rhetoric + + + Then, in Rome
we figured that the U+S+ and its followers made each proposal aimed at weak-
ening the court by simply stating that this proposal needed to be incorporated
for the court to be strong+115

The reframing efforts now bore fruit and public interest became the dominant
frame+ Effectiveness did not entail special interests or responsibilities, but univer-
sal applicability based on equality and impartiality+ From this new perspective,
the tack taken by the U+S+ delegation, though it constantly based its arguments on
a political reality frame, was perceived as hypocritical+ Realizing that its argumen-
tative efforts were not translating into sufficient support, the delegation switched
to classical bargaining resources such as threats and promises+ Smaller states were
threatened with a withdrawal of military aid if they did not support the U+S+ posi-
tion+116 Additionally, Republican voices within the U+S+ Senate proclaimed that no
court that could convict a U+S+ citizen would ever be passed in Senate+ While the
fierce rhetoric from the U+S+ Senate can reasonably be said to have belonged to
the shared life world of multilateral negotiations in the 1990s, the U+S+ government’s
threats provoked outrage on the part of the other delegations once they became
public+117 Thus the frame was set: arguments were taken into consideration only if
they related to the effectiveness of the court, and that now spelled equality and
impartiality+

Notwithstanding this impact, the most decisive effect was on the range of pos-
sible outcomes+ Until 1997, the prospect was either to have no court at all or a
kind of permanent ad hoc court+When the treaty conference began, a court involv-
ing a duty of international prosecution became a realistic alternative+ But although
majorities shifted, the process fell far short of consensus+ While the LM group
and the CICC succeeded in raising support for their position in the regions, the
confrontation with the P5 remained+ Faced with the stalemate between the two
camps, the conference chairman, Philippe Kirsch, actively started to work toward
a compromise+ At the beginning of the fourth week, his bureau circulated discus-

115+ Author’s interview with member of LM delegation, July 2002, New York+
116+ Brown 2000, 330+
117+ Weschler 2000, 100+
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sion papers on the controversial issues, leaving out the extreme positions and list-
ing several moderate options+ Kirsch then invited all delegations to express their
views on these options+

Following these debates the CICC disseminated public lists reporting the coun-
try positions on the respective topics+ These lists made abundantly clear that the
P5 position was increasingly a minority position+118 Given these numbers and del-
egations’ resistance to compromise, Kirsch’s bureau announced that it would draft
a comprehensive package as a final text for the ICC’s statute that would be put to
an up-or-down vote+ Last amendments were then negotiated+ Not only for Kirsch,
but also for the majority of the LM states, the support of the P5 and especially the
United States remained essential+ Kirsch was willing to compromise on several
issues, but the only way to get the United States on board was with a passage
guaranteeing that U+S+ citizens could never be prosecuted before the ICC that the
other delegations rejected outright+ After unsuccessful attempts by the Indian and
the U+S+ delegation to press for amendments, the Committee of the Whole finally
adopted the statute in an unrecorded vote+

Conclusion

The Rome Statute does not reflect a rational consensus, but a carefully designed
compromise, as indicated by the opt-out clause for jurisdiction over war crimes+
Still, the analysis has plausibly shown that even this compromise was affected by
persuasion and discourse+ It identifies a critical turning point in the negotiations
between 1997 and 1998, when majorities shifted against the position of major pow-
ers+ This shift was accompanied by a reframing of the issue away from a power-
preserving politics-dominated frame ~political reality! in favor of one based on
fundamental principles of law and universal morals ~public interest!+ This refram-
ing was traced back to the coordinated activities of the LM group and the CICC,
which intentionally altered institutional settings to enable more discursive inter-
action+ The regional settings enriched the normative underpinnings of discourse
~the conditions of life world overlap! and were remarkably consistent with the
formal characteristics of rational discourse+ As hypothesized at the outset of this
article, such attempts to alter the normative and institutional setting are often made
by actors with comparatively few bargaining resources+ The LM group was, on
average, made up of small and middle powers that were disadvantaged in a setting
originally dominated by security politics+ This was even truer for NGOs+

The advancement of the negotiation process toward a duty of international pros-
ecution cannot be accounted for by realists or neoliberals+ Their neglect of the

118+ Brown 2000, 63+ CICC reported large majorities for a kind of automatic jurisdiction, an ex-officio
prosecutor, a minor role for the Security Council; cf+ The Virtual Vote+ Available at ^http:00www+
advocacynet+org0resource0377#The_Virtual_Vote&+ Accessed 14 October 2008+
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process of legalization is one of their major weaknesses+ However, these alterna-
tive explanations can plausibly outline why states initially attempted to establish a
court in the 1990s+ The cautiously supportive attitude of major powers opened a
window of opportunity that NGOs and the LM states used to advance their vision
of a permanent court+ Only after major powers signaled that they would be ready
to consider an ICC could the issue be on the agenda+

What these theoretical approaches fail to account for, however, is that interests
and attitudes changed within the process+ This kind of change is captured by the
concept of persuasion as promoted by constructivists+ The problem with this con-
cept is that its plausibility has seldom been thoroughly assessed empirically: “Some-
thing goes on between the earlobes, and values subsequently change+”119 How
does one recognize persuasion? Drawing on Habermas’s discourse theory, this arti-
cle has introduced a strategy for coping with this analytical problem+ Proceeding
retrospectively, the analysis traced changes in positions, normative frames, and
the institutional setting over time in search of correlations that correspond to the
hypothesis derived from the discourse approach while simultaneously controlling
for alternative factors+ Although a change of interests can never be empirically
proven, with such a triangulation of different methods and data its occurrence can
be inferred to a high degree of plausibility+

A more general critique of a discourse approach is that it is derived from an
originally normative theory based on idealizations and might thus be deemed irrel-
evant for the study of real-world politics+ Certainly, all international lawmaking
falls short of the deliberative ideal+ Uneven power distribution, a lack of institu-
tional safeguards, and the fragmented nature of the international system add up to
a significant obstacle to discourse and persuasion+ But while “international law
operates in the shadow of power,”120 as the analysis of the history of the ICC
demonstrates, actors also do take the initiative to strengthen the importance of
discourse and persuasion over ~power! politics+

Persuasion and rational discourse are ideal types that by definition can never be
observed empirically in pure form+ Yet even their approximation within real-
world negotiations can have quite formative effects+ They change the range of
legitimate arguments within debates and thus the range of possible outcomes as
well+

Their long-term relevance for international legalization can be inferred from the
further development of the ICC+ 108 states, now including thirty African states, have
ratified the statute+ This number is remarkable when one considers the adjustments
of national legal systems that are often necessary, not to mention the continued
threats of the U+S+ government pressing states into abstaining from ratification+ In
the absence of a common identity or sense of “we-ness” as well as a democratic
polity at the global level, a major source of legitimacy of international governance

119+ See Checkel 2001, 562; and Payne 2001+
120+ Keohane, Moravcsik, and Slaughter 2000, 458+
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seems to rest on “the sober power of reason and good argument+”121 Thus, the swift
global ratification of the statute may be one long-term effect of persuasion and dis-
course, namely, the potential to increase the legitimacy of norms and institutions+
“Islands” of persuasion and discourse increase the importance of arguments and
reasons within negotiations, thereby empowering weak actors who usually lack bar-
gaining powers+ In a sense, these “islands” lead to greater fairness in international
negotiations by giving more of those affected by the outcome more of a say in the
results+ Even an originally normative and idealized deliberative approach to legal-
ization can fruitfully be applied to empirical analytical studies and explain some
of those puzzles otherwise left unsolved+
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