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The pandemic of COVID-19 raged 
largely out of control in the United 
States for much of 2020.1 The Food 
and Drug Administration (FDA) 
emergency use authorization for 
(and later approval of ) extremely 
safe and highly effective vaccines 
was not greeted with the widespread 
acceptance that many researchers, 
clinicians, public health experts, and 
government officials expected. For 
various personal, social, and political 
reasons a vocal minority of the popu-
lation expressed extreme skepticism, 
indifference, or antipathy to the new 
vaccines.2 As a result, vaccination 
rates in the United States lagged other 
high-income countries and were 
inadequate to meet the challenge of 
even less infectious and milder vari-
ants of SARS-CoV-2.3 The Biden 
Administration, which took office on 
January 20, 2021, was determined to 
increase vaccination rates. Unfortu-
nately, exhortation, encouragement, 
inducements, and other measures in 

the private and public sectors had 
only limited success.4 Public health 
and bioethics experts asserted it was 
necessary and appropriate to man-
date vaccination in various settings, 
including workplaces,5 but the legal 
basis for doing so was unclear. 

Tracing the constitutional origins 
of governmental authority to regulate 
public health requires a brief foray 
into American legal history. During 
the colonial period, public health 
laws in each colony predated the fed-
eral Constitution and helps to explain 
why public health was not one of the 
enumerated powers granted to the 
federal government in the Constitu-
tion.6 Pursuant to the Tenth Amend-
ment,7 the “police power” to safe-
guard the health, safety, and morals 
of the community was vested in the 
states.8 Consequently, states and 
their political subdivisions retain the 
primary responsibility for vaccina-
tion, quarantine, isolation, and other 
public health measures.9 The federal 
government has limited constitu-
tional authority for public health, 
mainly under the commerce clause, 
but it is limited to international and 
interstate threats to public health.10 

Some states enacted laws mandat-
ing vaccination or frequent testing of 
some or all state employees or health 
care workers against COVID-19.11 
Other states, by legislation or execu-
tive order, prohibited vaccination 
mandates for state or local govern-
ment employees, health care work-
ers, or all private sector employees.12 
In short, the nation’s response to 
COVID-19, including in the work-
place, has been inconsistent and 
insufficient to prevent the deaths 
of over 900,000 Americans; and 
tragically, most of these deaths were 
preventable.13 
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Abstract: The Occupational 
Safety and Health Administra-
tion (OSHA) issued an emer-
gency temporary standard (ETS) 
for COVID-19 applicable to pri-
vate sector employers with 100 
or more employees. Among other 
things, the ETS required employ-
ers either to mandate employee 
vaccination or weekly testing and 
wearing masks. 
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The federal government, without 
constitutional authority to impose a 
population-wide vaccination man-
date,14 in 2021 issued regulations 
and executive orders to require vac-
cination for five categories of work-
ers subject to federal regulation: (1) 
federal government employees;15 (2) 
employees, contractors, and volun-
teers in the federally-funded Head 
Start program;16 (3) employees of 
federal government contractors and 
subcontractors;17 (4) employees of 
health care employers participat-
ing in the Medicare and Medicaid 

programs;18 and (5) employees of 
employers subject to the Occupa-
tional Safety and Health Act (OSH 
Act).19 Each of these federal vaccina-
tion mandates has been challenged in 
court, but this article focuses on the 
challenge to the OSH Act emergency 
temporary standard (ETS) decided 
by the Supreme Court on January 13, 
2022. The article begins by consider-
ing the OSH Act’s provision for issu-
ing an ETS, followed by a discussion 
of the ETS for COVID-19, the OSHA 
COVID-19 Case, the major questions 
doctrine, Congressional Review Act, 
and the implications of judicial entry 
into major economic and political 
questions. 

Emergency Temporary Standards
The procedure for promulgating 
new occupational safety and health 

standards under the OSH Act20 is 
arduous, resource intensive, and 
excruciatingly slow.21 The OSH Act 
contains a provision to expedite this 
process in extraordinary situations. 
If the Secretary of Labor determines 
that employees are “exposed to grave 
danger from exposure to substances 
or agents determined to be toxic or 
physically harmful or from new haz-
ards” an ETS may be issued.22 The 
standard becomes effective immedi-
ately upon publication in the Federal 
Register without further rulemaking. 
An ETS may remain in effect for only 

six months, and then the OSH Act’s 
detailed rulemaking process must be 
followed to promulgate a permanent 
standard.

As with all OSHA standards, an 
ETS is subject to judicial review,23 
and the courts of appeals have struck 
down five of the six original ETS’s 
challenged in court.24 In Asbestos 
Information Association / North 
America v. OSHA,25 the Fifth Cir-
cuit invalidated an ETS for asbes-
tos. The court held that in weighing 
the risks and benefits of a proposed 
ETS, OSHA may consider only the 
benefits of the ETS during the six-
month period in which it would be 
in effect. At the same time, the court 
said it was troubled by the possible 
inaccuracy of using risk assessments 
for such a short period of time.26 The 
court concluded that OSHA failed 

to prove that an ETS, the “most dra-
matic weapon in its enforcement 
arsenal,” was necessary to achieve the 
projected benefits.27 

After the Asbestos case imposed 
a heavy burden on the Secretary of 
Labor to establish the validity of an 
ETS, OSHA did not issue an ETS for 
nearly 40 years — until 2021.28 In his 
first day on the job, President Biden 
pledged that OSHA would issue an 
ETS to address the workplace haz-
ards of COVID-19, especially as they 
pertained to “essential workers,” such 
as health care workers, meat and 
poultry workers, and transportation 
workers.29 The delay in researching, 
drafting, and issuing the ETS,30 until 
June 21, 2021, appeared to lessen 
the need for a comprehensive mea-
sure. By then, the first two vaccines 
received emergency use authoriza-
tion from the FDA, people were being 
vaccinated, and the number of cases, 
hospitalizations, and fatalities were 
declining.31 Consequently, the Secre-
tary issued a limited ETS applicable 
only to health care employers. Along 
with requirements to use personal 
protective equipment and implement 
hazard controls, the ETS merely 
“encouraged” vaccination of work-
ers. The ETS was not challenged in 
court, and it expired at the end of six 
months, on December 21, 2021.

The OSHA COVID-19 Case
The optimism of the spring of 2021 
was short lived, and it ended in the 
summer when the United States was 
overwhelmed by the more transmis-
sible and lethal Delta variant and 
the resulting resurgence of cases, 
hospitalizations, and fatalities. At 
the same time, opposition to vac-
cine mandates was hardening. On 
September 9, 2021, President Biden 
announced plans to require vaccina-
tion of five categories of workers sub-
ject to federal regulation,32 and he 
announced that an OSHA ETS would 
be forthcoming.

On November 5, 2021, OSHA 
issued an ETS for COVID-19,33 
applicable to employers with 100 or 
more employees, including part-time 
employees and those who worked 
at all locations across the country.34 
The requirements did not apply to 

Each of these federal vaccination mandates has 
been challenged in court, but this article focuses 
on the challenge to the OSH Act emergency 
temporary standard (ETS) decided by the 
Supreme Court on January 13, 2022.  
The article begins by considering the OSH Act’s 
provision for issuing an ETS, followed by  
a discussion of the ETS for COVID-19, the OSHA 
COVID-19 Case, the major questions doctrine, 
Congressional Review Act, and the implications 
of judicial entry into major economic and 
political questions.
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employees who worked at home or 
other locations where others are not 
present, or to employees who worked 
exclusively outdoors.35 The ETS did 
not apply to employees of the federal 
government, federal contractors, or 
health care workers, who were subject 
to a separate ETS or executive order.36 
OSHA estimated that the ETS applied 
to 84.2 million employees.37

Covered employers were required 
to establish and enforce a policy that 
was either (1) a written, mandatory 
vaccination policy requiring vaccina-
tion for current and new employees, 
unless they were entitled to a rea-
sonable accommodation under the 
Americans with Disabilities Act38 
(based on a medical reason for not 
being vaccinated) or Title VII of the 
Civil Rights Act of 196439 (based on 
a sincerely held religious belief, prac-
tice, or observance); or (2) a written 
policy allowing employees, in lieu 
of vaccination, to provide proof of a 
negative COVID-19 test at least every 
seven days and wearing a face mask 
while at the workplace.40 Employers 
also were required to adopt policies 
to determine the vaccination status 
of employees, provide paid time off 
for vaccination and any vaccine side 
effects, enforce face mask require-
ments, and provide information to 
employees about vaccinations and 
relevant laws regarding anti-retalia-
tion protections and providing false 
information.41 

The OSHA ETS explicitly pre-
empted any contrary state laws, 
including legislation or executive 
orders prohibiting vaccination man-
dates. State plan states were required 
to implement the new federal ETS or 
promulgate their own comparable 
ETS “at least as effective” as the fed-
eral OSHA ETS.42 As with any ETS, 
it was to remain in effect only for six 
months. 

The ETS was challenged in 34 
cases, with at least one case filed in 
every circuit. A lottery, pursuant to 
federal law,43 placed the consoli-
dated case in the Sixth Circuit. The 
court’s first order of business was to 
consider the government’s motion to 
dissolve a stay issued by the Fifth Cir-
cuit, which had decided the case on 
an emergency basis and held that the 

petitioners challenging the ETS were 
likely to succeed on the merits.44 

A Sixth Circuit panel dissolved 
the stay and held that OSHA had 
explicit statutory authority under 
the OSH Act to regulate health risks 
in the workplace, which Congress 
reaffirmed in the Needlestick Safety 
and Prevention Act45 and the Ameri-
can Rescue Plan.46 Judge Stranch’s 
majority opinion stated that OSHA’s 
finding of a “grave danger” was 
heightened by the emergence of the 
Delta variant. “Fundamentally, the 
ETS is an important step in curtail-
ing the transmission of a deadly virus 
that has killed over 800,000 people 
in the United States, brought our 
healthcare system to its knees, forced 
businesses to shut down for months 
on end, and cost hundreds of thou-
sands of workers their jobs.”47 Judge 
Larsen’s dissent asserted that OSHA 
exceeded its statutory authority in 
promulgating the ETS. 48 

The Supreme Court granted emer-
gency review to consider whether the 
Sixth Circuit erred in dissolving the 
stay imposed by the Fifth Circuit. In 
National Federation of Independent 
Business v. Department of Labor,49 

the Supreme Court stayed the ETS 
pending a decision on the merits by 
the Sixth Circuit. The Court’s ratio-
nale for reimposing the stay, the chal-
lengers’ likelihood of success on the 
merits, was a de facto invalidation of 
the ETS. 

The per curiam opinion of six 
justices stated that the Secretary of 
Labor lacked statutory authority to 
issue such a sweeping standard in the 
absence of an explicit congressional 
directive. “It is telling that OSHA, in 
its half century of existence, has never 
before adopted a broad public health 
regulation of this kind — addressing 
a threat that is untethered, in any 
casual sense, from the workplace.”50 

In articulating this narrow view 
of the permissible scope of OSHA’s 
authority to regulate workplace haz-
ards, the Court’s rhetoric and rea-
soning may be questioned. First, 
the opinion asserted that “[t]he Act 
empowers the Secretary to set work-
place safety standards, not broad 
public health measures.”51 The OSH 
Act not only empowers the Secretary 

to set “workplace safety standards,” 
it authorizes the Secretary to set 
workplace safety and health stan-
dards. After all, it is the Occupational 
Safety and Health Act, and the legis-
lative history of the OSH Act clearly 
indicates that occupational illness 
was a major concern of Congress in 
enacting the OSH Act.52 The statute 
also created the National Institute 
for Occupational Safety and Health 
in the Department of Health and 
Human Services to conduct research 
on occupational health hazards such 
as asbestosis, byssinosis, lead, and 
pesticides.53 

Second, the opinion used and 
repeated an oversimplified charac-
terization of the ETS as a “vaccine 
mandate.” Although vaccination was 
its most controversial element, the 
ETS contained many other measures 
designed to protect workers, such as 
personal protective equipment and 
testing. Vaccination was the pre-
ferred option of the ETS, but as an 
alternative to vaccination, employers 
could implement a policy of allow-
ing employees to have weekly testing 
and wear a face mask while at the 
workplace. 

Third, the opinion stated that 
OSHA is limited to regulating hazards 
unique to or at least especially prob-
lematic in the workplace. “Although 
COVID-19 is a risk that occurs in 
many workplaces, it is not an occu-
pational hazard in most. COVID-
19 can and does spread at home, in 
schools, during sporting events, and 
everywhere else that people gather.”54 
This assertion overlooks the fact that 
OSHA regulates many safety and 
health hazards that exist both in and 
beyond the workplace, including fire, 
noise, asbestos, lead, and toxic chem-
icals. Furthermore, in the “Rationale 
for the ETS” section of its Federal 
Register filing, OSHA described the 
particular workplace risks of trans-
mission. “Workplace factors that 
exacerbate the risk of transmission 
of SARS-CoV-2 include working in 
indoor settings, working in poorly-
ventilated areas, and spending hours 
in close proximity with others.”55 The 
background text of the ETS discussed 
several workplace-based COVD-19 
disease clusters documented in vari-
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ous industries and in multiple states, 
including the heightened risks posed 
by the Delta variant.56 

The opinion added that where the 
virus “poses a “special danger because 
of the particular features of an 
employee’s job or workplace, targeted 
regulations are plainly permissible.”57 
This statement aligns the OSHA case 
with the Court’s decision upholding 
the healthcare workplace regulation 
of COVID-19 issued by the Centers 
for Medicare and Medicaid Services 
and decided by the Supreme Court 
the same day.58 

Justice Gorsuch ( joined by Jus-
tices Thomas and Alito) wrote a con-
curring opinion that emphasized the 
role of the major questions doctrine 
in determining whether the ETS 
was beyond the scope of authority 
delegated by Congress. “The ques-
tion before us is not how to respond 
to the pandemic, but who holds the 
power to do so. The answer is clear: 
Under the law as it stands today, that 
power rests with the States and Con-
gress, not OSHA.”59 That conclusion 
is based on the major questions doc-
trine. “We expect Congress to speak 
clearly when authorizing an agency 
to exercise powers of vast economic 
and political significance.”60

Justice Breyer ( joined by Justices 
Sotomayor and Kagan) dissented, 
writing that OSHA demonstrated 
in “meticulous detail” that close 
contact between infected and unin-
fected individuals spreads disease 
and shared indoor workplaces pres-
ent “heightened dangers.”61 Respond-
ing to the majority’s assertion that 
OSHA lacked the authority to impose 
a broad standard regulating a health 
threat that exists widely beyond 
workplaces, Justice Breyer stated 
that “[t]he statute does not require 
that employees are exposed to those 
dangers only while on the workplace 
clock.”62 Finally, the dissent used 
the majority’s argument that OSHA 
acted beyond its authority to assert 
that it was the Supreme Court that 
was acting beyond its authority in 
striking down the ETS.63

Major Questions Doctrine 
Several of the judicial opinions hold-
ing or advocating for a narrow view 

of OSHA’s statutory authority rely 
on the major questions doctrine.64 
However, this is a relatively recent, 
ill-defined, and largely unexamined 
judicial canon with major implica-
tions. The origins of the doctrine go 
back to Chevron, U.S.A., Inc. v. Natu-
ral Resources Defense Council,65 in 
which the Supreme Court held that 
unless Congress has said otherwise, 
the courts should defer to adminis-
trative agencies if the agency’s inter-
pretation of the enabling legisla-
tion is not unreasonable. The major 
questions doctrine emerged as a way 
to limit deference to administrative 
agencies. Thus, in two subsequent 
cases the Court said that in extraor-
dinary cases agency interpretations 
carry little weight and are not enti-
tled to Chevron deference.66 Then, in 
King v. Burwell,67 in upholding the 
constitutionality of the Affordable 
Care Act, the Supreme Court relied 
on the major questions doctrine to 
hold that Chevron deference did not 
apply. Nevertheless, the Court did its 
own statutory analysis and reached 
the same result as the agency. 

In its two most recent applications 
of the major questions doctrine, both 
dealing with COVID-19, the Court 
extended the doctrine beyond the 
issue of whether deference should 
be afforded to the agency to ruling 
on whether the agency action was 
beyond the scope of its statutory 
authority. In Alabama Association 
of Realtors v. Department of Health 
and Human Services,68 the Supreme 
Court applied the major questions 
doctrine to invalidate a nationwide 
moratorium on evictions in coun-
ties with high levels of COVID-19 
transmission. The Court held that 
there was no evidence that Congress 
intended for a vague section of the 
Public Health Service Act to autho-
rize the Centers for Disease Control 
and Prevention to regulate landlord-
tenant relations, a traditional domain 
of state law. Then, in applying the 
doctrine to strike down the OSHA 
COVID-19 ETS, the Court expanded 
the doctrine to strike down a work-
place safety and health regulation 
imposed by an agency explicitly cre-
ated by Congress to regulate work-
place safety and health.69

There are two main problems 
with the expansive major ques-
tions doctrine. First, it is not clear 
what a major question is.70 As Judge 
Stranch wrote in her majority opin-
ion for the Sixth Circuit panel, “The 
doctrine itself is hardly a model 
of clarity, and its precise contours 
— specifically, what constitutes a 
question concerning deep economic 
and political significance — remain 
undefined.”71 Furthermore, using the 
number of public comments sub-
mitted as a metric for “political sig-
nificance” is an invitation to mass, 
fraudulent, and computer-generated 
comments.72

Second, the major questions doc-
trine represents an extraordinary 
level of judicial activism that under-
mines fundamental aspects of the 
separation of powers. “The doctrine 
has nothing to do with preserving 
self-government and everything to do 
with increasing the reach of the juris-
tocracy.”73 In the OSHA COVID-19 
Case, the Supreme Court attacked the 
fundamental principle that Congress 
establishes federal administrative 
agencies with the expertise to design 
and implement specific measures to 
complete a regulatory picture only 
sketched by Congress. There are vast 
implications for health policy of this 
unconstrained constitutional doc-
trine. “By limiting the federal gov-
ernment’s ability to flexibly protect 
public health, the justices gave them-
selves an outsize role in formulating 
health policy, with significant ramifi-
cations that will remain long after the 
pandemic ends.”74

Congressional Review Act
The Supreme Court’s per curiam 
opinion asserted that Congress never 
authorized OSHA to issue such a 
broad and far-ranging standard. “In 
fact, the most noteworthy action con-
cerning the vaccine mandate by either 
House of Congress has been a major-
ity vote of the Senate disapproving the 
regulation on December 8, 2021. S.J. 
Res. 29, 117th Cong., 1st Sess. 2021).”75 
The Court’s reference to a vote under 
the Congressional Review Act76 as 
evidence of congressional sentiment 
appears to vary from the legislative 
intent. 
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The Congressional Review Act of 
1996 provides a mechanism for Con-
gress to consider, and then approve 
or disapprove, major federal regula-
tions. The first use of the law was in 
2001 when President Bush signed 
a congressional resolution of dis-
approval of the OSHA ergonomics 
standard.77 In 2017, President Trump 
signed a joint resolution revoking the 
OSHA recordkeeping rule finalized 
in the last days of the Obama Admin-
istration.78 The language and legis-
lative history of the Congressional 
Review Act make it clear that “courts 
were not to intervene during the leg-
islative process or assume congres-
sional intent from failing to adopt a 
resolution of disapproval.”79 Accord-
ing to the Senate sponsors of the law: 
“Subsection 801(g) prohibits a court 
or agency from inferring any intent 
of the Congress only when ‘Congress 
does not enact a joint resolution of 
disapproval’ or by implication, when 
it has not yet done so.”80 Similarly, 
passage of a resolution by one cham-
ber of Congress does not support an 
inference of congressional sentiment.

Conclusion
The per curiam opinion in the OSHA 
COVID-19 Case stated that the 
COVID-19 ETS was unprecedented. 
“This ‘lack of historical precedent,’ 
coupled with the breadth of author-
ity that the Secretary now claims, is 
a ‘telling indication’ that the man-
date extends beyond the agency’s 
legitimate reach.”81 The Court did not 
mention that in the last century the 
United States has never faced such 
a dire threat to public health, one in 
which deaths directly attributable to 
COVID-19 in the United States could 
reach one million. Nor did the Court 
mention that many — if not most 
— of the fatalities could have been 
prevented if millions more Ameri-
cans were vaccinated, including with 
booster shots, at no cost to them 
and using vaccines with an unprec-
edented level of safety and efficacy.82 
The Court also was unpersuaded by 
evidence that the workplace played a 
significant role in the transmission of 
COVID-19.83

The essence of public health is 
balancing the interests of the public 

and the individual. With the extraor-
dinary severity of the pandemic self-
evident, judicial decisions oppos-
ing vaccination requirements have 
emphasized the supposed burdens of 
vaccination. A Sixth Circuit opinion 
characterized vaccination as “perma-
nent and physically intrusive” and 
asserted that a “vaccine may not be 
taken off when the workday ends.”84 
According to the Fifth Circuit, “the 
Mandate threatens to substantially 
burden the liberty interests of reluc-
tant individual recipients put to a 
choice between their job(s) and their 
jab(s).”85 

The reasonable liberty interests of 
individuals deserve protection in the 
workplace and beyond, but they do 
not trump the interests of the popula-
tion. As Justice John Marshall Harlan 
wrote, “There are manifold restraints 
to which every person is necessarily 
subject for the common good of its 
members. On any other basis, orga-
nized society could not exist with 
safety to its members.”86

The immediate implication of the 
OSHA COVID-19 Case is to prohibit 
OSHA from comprehensive regula-
tion of working conditions that con-
tribute to transmission of COVID-19. 
But the repercussions extend beyond 
this case. The Supreme Court has 
unabashedly entered the realm of 
politics and embraced a doctrine that 
ostensibly shifts power from federal 
agencies to Congress and the states. 
In reality, at least for the foreseeable 
future, instead of a shift in regulatory 
responsibility there will be a void in 
essential public health protections. 
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