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Abstract

Legislation emerging from Treaty of Waitangi settlements provide Maori, the Indigenous peo-
ple of Aotearoa New Zealand, with new opportunities to destabilize and decolonize the colo-
nial knowledge, processes and practices that contribute towards negative material and
metaphysical impacts on their robe [traditional lands and waters]. In this article we focus
our attention on the Nga Wai o Maniapoto (Waipa River) Act 2012 and the Deed of
Settlement signed between the Crown (the New Zealand government) and Ngati
Maniapoto (the tribal group with ancestral authority over the Waipa River) as an example
of how the law in Aotearoa New Zealand is increasingly stretched beyond settler-colonial con-
fines to embrace legal and ontological pluralism. We illustrate how this Act serves as the foun-
dation upon which Ngati Maniapoto are seeking to restore, manage, and enhance the health
of their river. Such legislation, we argue, provides a far higher degree of recognition of Maori
rights and interests both as an outcome of the settlement process and by strengthening provi-
sions under the Resource Management Act 1991 regarding the role of Maori in resource man-
agement. We conclude by suggesting that co-governance and co-management arrangements
hold great potential for transforming river management by recognizing and accommodating
ontological and epistemological pluralism, which moves Aotearoa New Zealand closer to
achieving sustainable and just river futures for all.
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1. INTRODUCTION

Indigenous peoples are increasingly seeking to assert their rights over and responsibil-
ities for water by challenging dominant ontologies and management approaches.’
Recent scholarship highlights how the relationships of Indigenous peoples with waters
are multifaceted, diverse, structured by values and protocols, and encompass practices
and knowledge about the relationships between humans and more-than-human worlds
that are the basis of Indigenous systems of law and governance.” Unlike settler-colonial
legal frameworks, including those of Aotearoa New Zealand, which focus on rights to
water, Indigenous governance and legal systems generally emphasize that people pos-
sess responsibilities towards water as a living (more-than-human) entity.® Indigenous
peoples around the world are expressing concern over the decline in the quality and
availability of water and freshwater biota, as well as their loss of access to socio-
culturally, spiritually, and economically important waterscapes.* Tied to these con-
cerns are understandings of rivers and freshwater systems as consisting of more than
material components that encompass the metaphysical and more-than-human.

In this article we explore how Maori, the Indigenous people of Aotearoa New
Zealand, are disrupting and decolonizing the dominant knowledge, governance, and
management practices in relation to freshwater to address the negative effects on
their robe [traditional lands and waters]. In particular, we examine how treaty settle-
ments — which involve the New Zealand government (NZ Crown) apologizing and pro-
viding reparations to the Maori iwi [tribe] for its breaches of the Tiriti o Waitangi/
Treaty of Waitangi (ToW) — result in innovative legislation that is changing how rivers
are conceptualized and managed. ‘Treaty settlements’, which began in the mid-1990s
with the Waikato-Tainui Rauputu Settlement and continue to the present day, seek
to address the historic and contemporary injustices experienced by Maori as a conse-
quence of the NZ Crown failing to honour the ToW (outlined in Section 4). We
focus our attention on the Nga Wai o Maniapoto (Waipa River) Act 2012 (NZ)

K.A. Berry et al., ‘Reconceptualising Water Quality Governance to Incorporate Knowledge and Values:
Case Studies from Australian and Brazilian Indigenous Communities’ (2018) 11(1) Water Alternatives,
pp. 40-60; S. Jackson, ‘Water and Indigenous Rights: Mechanisms and Pathways of Recognition,
Representation, and Redistribution’ (2018) 5(6) WIREs: Water online articles, e1314, pp. 1-15, avail-
able at: https://onlinelibrary.wiley.com/doi/abs/10.1002/wat2.1314; A. Sullivan, ‘Politics, Indigenous
Rights and Resource Ownership: Maori Customary Rights to the Foreshore, Seabed and Fresh Water
in New Zealand’ (2017) 3(2) Studies in Arts and Humanities, pp. 39-59.

N.J. Wilson, ““Seeing Water Like a State?”: Indigenous Water Governance through Yukon First Nation
Self-Government Agreements’ (2019) Geoforum, pp. 101-13; N.J. Wilson, ‘Querying Water
Co-governance: Yukon First Nations and Water Governance in the Context of Modern Land Claim
Agreements’ (2020) 13(1) Water Alternatives, pp. 93-118.

3 D. McGregor, ‘Traditional Knowledge and Water Governance: The Ethic of Responsibility’ (2014) 10(5)
AlterNative: An International Journal of Indigenous Peoples, pp. 493-507; J.D.K. Morris & J. Ruru,
‘Giving Voice to Rivers: Legal Personality as a Vehicle for Recognising Indigenous Peoples’ Relationships
to Water?’ (2010) 14(2) Australian Indigenous Law Review, pp. 49-62; D. Curran, ‘Indigenous Processes
of Consent: Repoliticizing Water Governance through Legal Pluralism’ (2019) 11(3) Water, article no.
571, pp. 1-16, available at: https://www.mdpi.com/2073-4441/11/3/571; Jackson, n. 1 above.

J. Budds & L. Hinojosa-Valencia, ‘Restructuring and Rescaling Water Governance in Mining Contexts:
The Co-production of Waterscapes in Peru’ (2012) 5(1) Water Alternatives, pp. 119-37; S. Jackson &
M. Barber, ‘Historical and Contemporary Waterscapes of North Australia: Indigenous Attitudes to
Dams and Water Diversions’ (2016) 8(4) Water History, pp. 385-404.

https://doi.org/10.1017/5204710252000028X Published online by Cambridge University Press


https://onlinelibrary.wiley.com/doi/abs/10.1002/wat2.1314
https://www.mdpi.com/2073-4441/11/3/571
https://doi.org/10.1017/S204710252000028X

Karen Fisher and Meg Parsons 457

(Waipa River Act)® and illustrate how this Act serves as the foundation upon which
Ngati Maniapoto seek to restore, manage, and enhance the health of their awa
[river]. We outline the co-governance and co-management arrangements established
for the Waipa River that provide for recognition of Ngati Maniapoto relationships
with and responsibilities for their awa. We argue that the legislation provides a far
greater degree of recognition of Ngati Maniapoto interests in the Waipa River than
did previous laws, and enhances their capacity to shape river management and restor-
ation while strengthening provisions under the Resource Management Act 1991
(RMA) regarding the role of M3ori in resource management. We emphasize, in particu-
lar, how the inclusion of matauranga Maori [Maori knowledge] and #ikanga [custom-
ary laws] highlights the ways in which the legal order of Aotearoa New Zealand is
increasingly being stretched to embrace truly legal pluralistic approaches. In acknow-
ledging the potential for transformative change, we also draw attention to the difficul-
ties associated with implementing legally and ontologically pluralistic legislation.

The article is structured as follows. Firstly, we provide a brief overview of legal plur-
alism and ontological pluralism scholarship. Secondly, we outline our case study loca-
tion (the Waipa River in Aotearoa New Zealand). Thirdly, we outline the methodology
we employed for this research project. Fourthly, we document how tikanga came to be
excluded, and outline recent efforts to recognize tikanga within the legal order of
Aotearoa New Zealand through new legislation and case law. Lastly, we analyze
how the Nga Wai o Maniapoto (Waipa River) Act 2012 (NZ) recognizes tikanga
and Te Ao Maori [Maori worldviews] as a cornerstone for governing and managing
the Waipa River, which is a distinctive departure from previous legislation.

2. LEGAL AND ONTOLOGICAL PLURALISM
WITHIN WATER GOVERNANCE

Recent critical legal pluralist research aims to radically de-centre settler-colonial state
law.® The work of Curran, for example, shows how First Nations in Canada are seeking
to repoliticize water governance regimes by situating their legal traditions and laws, and
their expectations about what constitutes free prior and informed consent in joint water
arrangements held with the provincial government.” Similarly, in the United States,

We acknowledge the inconsistency in the spelling of Waipa/Waipa, which is a reflection of inconsistencies
in the spelling of Maori words more generally. We use Waipa as it appears in documents and materials
produced by others. We use Waipa in work we have produced directly and documents produced more
recently by, and on behalf of Ngati Maniapoto in recognition that this spelling reflects the convention
of Ngati Maniapoto.

T. Bambridge, The Rabui: Legal Pluralism in Polynesian Traditional Management of Resources and
Territories (ANU Press, 2016); Curran, n. 3 above, p. 10; J. Hendry & M.L. Tatum, ‘Justice for
Native Nations: Insights from Legal Pluralism’ (2018) 60(91) Arizona Law Review, pp. 92-113;
C. Jones, New Treaty, New Tradition: Reconciling New Zealand and Maori Law (UBC Press, 2016).
Curran, n. 3 above, p. 3; R. Simms et al., ‘Navigating the Tensions in Collaborative Watershed
Governance: Water Governance and Indigenous Communities in British Columbia, Canada’ (2016) 73
Geoforum, pp. 6-16; S. von der Porten & R.C. de Loég, ‘Collaborative Approaches to Governance for
Water and Indigenous Peoples: A Case Study from British Columbia, Canada’ (2013) 50(1)
Geoforum, pp. 149-60.
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numerous Indigenous nations continue to challenge the settler-state’s legal order to
expand how ‘Indian reserved water rights’ are defined within state and federal laws.®
For instance, the decision in the case of Agua Calienta Band of Cabuilla Indians
v. Coachella Valley District found that the Cahuilla tribe holds the rights to federal
reserved groundwater and the tribe’s right to use the water took precedence over the
water allocation regime of the state government of California.” Similarly, the Standing
Rock protest movement started by Standing Rock Sioux to resist the Dakota Access
Pipeline is a declaration that Indigenous peoples (and their legal orders) remain despite
ongoing colonial intrusions and dispossessions.'” Such scholarship highlights the poten-
tialities of pushing past the boundaries of property-based colonial structures and new
ways of establishing meaningful shared partnerships between Indigenous and state actors.
Research focused on the ontological politics of governance demonstrates multiple
injustices that are a product of the ongoing imposition of colonial understandings of
water (as a material resource or commodity to be exploited, used, owned, and managed
by humans). The exclusion of Indigenous ways of knowing water (as a living entity, as a
relative, and an ancestor) and being (based on intergenerational responsibilities both to
care for and sustainably use water) is equated with ontological and epistemological vio-
lence (an eco-violence).'! Ontological and epistemological exclusions extend to the dis-
missal of Indigenous knowledge, social values, governance, and legal systems.'?
Addressing these injustices requires giving attention to avenues that allow for the inclu-
sion of Indigenous ontologies and epistemologies; one way to do this is through legal
reforms that embrace pluralism (legal and ontological) and the establishment of
Indigenous-state co-governance arrangements that similarly are pluralistic.

3. CASE STUDY: WAIPA RIVER

In Aotearoa New Zealand, the state of rivers and freshwater systems, including the
Waipa River, is an area of considerable scientific, political, and public debate.'?

Curran, n. 3 above, p. 5.

 Ibid.

A. Baum, ‘Mni Wiconi (Water is Life): Knowledge, Power and Resistance at Standing Rock’ (2019) Ideas
from IDS: Graduate Papers from 2017/18, p. 9; D. Gilio-Whitaker, As Long as Grass Grows: The
Indigenous Fight for Environmental Justice from Colonization to Standing Rock (Beacon Press, 2019);
T. LeQuesne, ‘Petro-hegemony and the Matrix of Resistance: What Can Standing Rock’s Water
Protectors Teach Us about Organizing for Climate Justice in the United States?” (2019) 5(2)
Environmental Sociology, pp. 188-206; K.P. Whyte, ‘The Dakota Access Pipeline, Environmental
Injustice, and U.S. Colonialism> (2017) 19(1) Red Ink: An International Jowrnal of Indigenous
Literature, Arts, & Humanities, pp. 154-69.

McGregor, n. 3 above, p. 495; N.J. Wilson & J. Inkster, ‘Respecting Water: Indigenous Water
Governance, Ontologies, and the Politics of Kinship on the Ground’ (2018) 1(4) Environment and
Planning E: Nature and Space, pp. 516-38; H. Castleden et al., ‘Reconciliation and Relationality in
Water Research and Management in Canada: Implementing Indigenous Ontologies, Epistemologies,
and Methodologies’, in S. Renzetti & D.P. Dupont (eds), Water Policy and Governance in Canada
(Springer, 2017), pp. 69-95.

12 Wilson (2019), n. 2 above, p. 102.

M. Bargh, ‘Submission on Water Issues in Aotearoa New Zealand’, Submission to Office of the High
Commissioner for Human Rights, 2007, available at: https:/www2.ohchr.org/english/issues/water/con-
tributions/civilsociety/WatersubmissionIndigenousTrust.pdf; C. Bollen, ‘Managing the Adverse Effects
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Despite claims that water quality in Aotearoa New Zealand is generally good by inter-
national standards, it is widely accepted that urbanization and intensive agriculture
have led to persistent degradation and modification of rivers.'* Moreover, the efficacy
of established management approaches, and the extent to which current land-use prac-
tices are to blame, are increasingly controversial, as expectations about freshwater uses
and aspirations for river futures are articulated by diverse elements of the public."

The Waipa River, located in the North Island of Aotearoa New Zealand, is the main
tributary of the Waikato River and has a catchment of 306,569 hectares. The Waipa
flows through land that was once native bush, wetlands and peat bogs, but is now
mostly farmland and steep hill country. Approximately 78 % of the catchment area is
in pasture; 21% is native vegetation, scrub and other land uses; and 1% is production
forestry. The habitat quality of streams in the catchment is below average nationally,
while ecological health is around the regional average.'®

Present environmental degradation of the Waipa River is a result of complex socio-
economic and political processes and practices, including the legacy and ongoing reality
of colonization. The intensification of agricultural production within the Waipa catch-
ment is traceable to the introduction of European technologies and biota (wheat and
corn, fruit trees, as well as livestock) from the 1830s, first by missionaries, later by
Maori hapi [sub-tribes], and European settlers.'” Pressure on land and a management
approach premised on increasing agricultural production also saw the drainage of
wetlands so that now only pockets of wetlands and shallow peat lakes remain (less
than 10%)."*

of Intensive Farming on Waterways in New Zealand: Regional Approaches to the Management of

Non-point Source Pollution’ (2015) 19 New Zealand Journal of Environmental Law, pp. 207-39;

C. Knight, New Zealand’s Rivers: An Environmental History (Canterbury University Press, 2016);

V. Strang, ‘The Taniwha and the Crown: Defending Water Rights in Aotearoa/New Zealand’ (2014)

1(1) WIREs: Water online articles, pp. 121-31, available at: https:/onlinelibrary.wiley.com/doi/abs/

10.1002/wat2.1002.

Ministry for the Environment & Statistics New Zealand, ‘Environment Aotearoa 2019°, Apr. 2019,

available at: https:/www.mfe.govt.nz/environment-aotearoa-2019; L. Te Aho, “Te Mana o Te Wai: An

Indigenous Perspective on Rivers and River Management’ (2018) 12(10) River Research Application,

pp. 1615-21.

A. McCormick, K. Fisher & G. Brierley, ‘Quantitative Assessment of the Relationships among Ecological,

Morphological and Aesthetic Values in a River Rehabilitation Initiative’ (2015) 153(1) Journal of

Environmental Management, pp. 60-7; A. Salmond, M. Tadaki & T. Gregory, ‘Enacting New

Freshwater Geographies: Te Awaroa and the Transformative Imagination.” (2014) 70(1) New Zealand

Geographer, pp. 47-55; M. Tadaki & ]. Sinner, ‘Measure, Model, Optimise: Understanding

Reductionist Concepts of Value in Freshwater Governance’ (2014) 51 Geoforum, pp. 140-51.

S. Barns, J. Henry & E. Reed, ‘Community Held Values of Rivers, Lakes and Streams in the Waikato and

Waipa River Catchments’, Waikato Regional Council Technical Report 2013/31, 2013; N. Preston,

‘Waikato and Waipa Rivers Fail First Health Test’, NZ Herald, 22 Mar. 2016, available at:

https:/www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=11609970.

17" K.R. Howe, ‘Missionaries, Maoris, and “Civilisation” in the Upper-Waikato, 1833-1863: A Study in
Culture Contact, with Special Reference to the Attitudes and Activities of the Reverend John Morgan
of Otawhao’ (ML.A. thesis, University of Auckland, 1970); J. Morgan, ‘Reverend John Morgan to
Browne, 29 December 1864, Gore Browne 1/2d, Archives New Zealand, Wellington® (1864).

18 K. Denyer & H. Robertson, ‘Wetlands of New Zealand’, in C.M. Finlayson et al. (eds), The Wetland
Book (Springer Netherlands, 2016), pp. 1-15.
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Ngati Maniapoto are the iwi with mana [authority and sovereignty] in relation to the
Waipa River, based on a long-standing relationship premised on kaitiakitanga [guard-
ianship of environmental resources| and whakapapa [genealogy], which pre-dates
European settlement in the early 19 century.'” Ngati Maniapoto recognize the
river, and its material and metaphysical constituents, as an indivisible entity which
includes water, banks, bed, streams, waterways, tributaries, lakes, fisheries, vegetation,
floodplains, wetlands, islands, springs, geothermal springs, water column, airspace,
and substratum.?® Ngati Maniapoto are concerned about the health of the Waipa
River as it is considered a taonga [treasure| and the mauri [life force] of the jwi.

The Waikato Regional Council (WRC) is the local government authority responsible
under the RMA for management of water resources in the Waikato region, which
includes the Waikato and Waipa Rivers.?! In addition to their responsibilities and obli-
gations under the RMA, the WRC is one of five local authorities that is party to a joint
management agreement with Ngati Maniapoto under the Waipa River co-governance
and co-management framework, established following treaty settlement (outlined in
Section 5).**

4. METHODOLOGY

Our research project methodology involved the collection and analysis of primary and
secondary data related to the historical and present-day governance and management
of the Waipa River. We conducted 21 semi-structured interviews with representatives
of iwi, and regional and local councils involved in the co-governance and
co-management of the Waipa River (Table 1). In addition, we undertook archival-
based research (following the method outlined by Parsons and Nalau) which involved
the identification and analysis of historical government documents, policies, maps, and
newspaper reports to provide background information about the drivers of environ-
mental degradation, treaty settlements, and co-governance arrangements.”> We also
identified and analyzed a wide range of policy documents (including policies, external
and internal reviews, plans, and legislation) related to the co-governance and
co-management of the Waipa River (Table 2). Thematic analysis of all our collected
data (interviews, archival sources, and policy documents) was conducted. We followed
the six-step thematic analysis process outlined by Braun and Clarke, which involved

19 M. Tauriki et al., Ngati Maniapoto Mana Motubake Report for Ngati Maniapoto Claimants and the

Waitangi Tribunal (Crown Forestry Rental Trust, 2012).
20 Nga Wai o Maniapoto (Waipa River) Act 2012 (NZ), preamble, para.10.
21 R. Hill, ‘Sediment Management in the Waikato Region, New Zealand’ (2011) 50(1) Journal of
Hydrology, pp. 227-40.
Waikato Regional Council, Waipa Catchment Plan (Waikato Regional Council, 2014), available
at: https:/www.waikatoregion.govt.nz/council/policy-and-plans/waipa-catchment-plan.
M. Parsons & J. Nalau, ‘Historical Analogies as Tools in Understanding Transformation’ (2016) 38
Global Environmental Change, pp. 82-96.

22

23
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Table 1 List of Interviewees

Designation Date of Interview
1 Local Government Rep. 1 4 October 2018
2 Local Government Rep. 2 25 March 2019
3 Local Government Rep. 3 29 September 2017
4 Scientist 1 4 September 2017
5 Scientist 2 7 November 2019
6 Iwi Rep. 1 29 September 2017
7 Iwi Rep. 2 13 February 2020
8 Iwi Rep. 3 13 February 2020
9 Iwi Rep. 4 14 February 2020
10 Iwi Rep. § 25 March 2019
11 Iwi Rep. 6 14 February 2020
12 Iwi Rep. 7 16 May 2019; 13 June 2019
13 Iwi Rep. 8 9 October 2019
14 NGO Rep. 1 28 September 2017
15 Maori Business Owner 1 29 August 2019
16 Maori Business Operator 2 10 April 2019
17 Kaitiaki 1 4 February 2020
18 Kaitiaki 2 4 February 2020
19 Kaitiaki 3 5 February 2020
20 Kaitiaki 4 S February 2020
21 Kaitiaki 5 5 February 2020

Table 2 List of Policy Documents Analyzed

Deeds of Settlement

MIE, ‘Review of the Waikato and Waipa Rivers Arrangements 2016-17: Crown Report for Collective
Review’ (2017)

Brough Resource Management Ltd, ‘Effectiveness Review of the Waikato and Waipa Rivers Co-governance
and Co-management Framework’ (2017)

Maniapoto Maori Trust Board, ‘Review of the Deed in relation to the Co-governance and Co-management of
the Waipa River’ (2017); Maniapoto Internal Review

Maniapoto Maori Trust Board, ‘Maniapoto Environmental Management Plan’ (2016)

NIWA, ‘Maniapoto Priorities for the Restoration of the Waipa River Catchment’ (2014)

Nga Wai o Maniapoto (Waipa River) Act 2012

Ngati Tuwharetoa, Raukawa, and Te Arawa River Iwi Waikato River Act 2010

Waikato River Authority, ‘Vision and Strategy for the Waikato River/Te Ture Whaimana o te Awa’ (2011)

NIWA, ‘Waikato River Independent Scoping Study’ (2010)

Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010

Waikato Regional Council, “Waipa Catchment Plan: Waikato Regional Council Technical Report 2014/33’
(2014)

K. Neilson et al., “Waikato and Waipa River Restoration Strategy’, Waikato Regional Council Technical
Report 2018/08 (2018)

Waikato River Co-governance Forum Meeting Minutes

Waipa Catchment Committee Meeting Minutes

Review of the Joint Management Agreement (2017)
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deductive (theoretically informed) and inductive (data-driven) approaches to identify
themes within the primary and secondary data.**

5. FINDINGS AND DISCUSSION
5.1. Tikanga and Rohe Potae (1800s to 1880s)

Maiori and legal scholars increasingly acknowledge #ikanga as the legal order that oper-
ated throughout Aotearoa New Zealand until the imposition of settler-colonial rule,
including within the Ngati Maniapoto robe.”> Justice Eddie Durie contrasts British
(and then settler-colonial) legal order and tikanga and explains how western law is rule-
based whereas tikanga is governed by values.”® While Euro-western cultures generally
ascribe to a clear distinction between law and morality, within Maori societies (as there
are a number different tribal groups) under tikanga there is no separation between laws
or rules and practices on the one hand, and one’s values and ethics on the other.
Morality and law are interwoven.?” Tikanga, then, refers to laws that regulate the
behaviour of people guided by the key principles of Te Ao Maori (the Maori world
or worldview), which contrasts with Te Ao Pakeha (the Pakeha worldview — i.e., of
non-Indigenous peoples in Aotearoa New Zealand in particular). As Mulgan observes:

All law, Pakeha as well as Maori, arises out of social norms and the need to enforce these
norms within society. The ultimate source of Pakeha law is not the courts or statutes but the
social values reflected by Parliament by statutes and by judges in their decisions.”®

Indeed, all societies have laws that represent certain socio-cultural values and fulfil par-
ticular functions within that particular society, most notably the preservation of social
order and maintenance of collective security.

In 1840, Te Tiriti o Waitangi/the Treaty of Waitangi (ToW) was signed by represen-
tatives of the British Crown and more than 500 Maori rangatira [hereditary Maori lead-
ers of hapi] including members of Ngati Maniapoto.”” The Maiori and English
language versions of the treaty differed substantively. The English version (signed by
Crown officials) stated that Maori ceded their sovereignty to the British Crown
(Article One), while retaining their property rights (Article Two) and giving Maori
the rights and privileges afforded to British subjects (Article Three). The Maori version
(of which multiple copies were signed by Maori throughout the country) recorded that

2* V. Braun & V. Clarke, Successful Qualitative Research: A Practical Guide for Beginners (SAGE, 2013);
V. Clarke & V. Braun, ‘Thematic Analysis’, in Encyclopedia of Quality of Life and Well-Being Research,
(Springer, 2014), pp. 6626-28.

25 H.M. Mead, Tikanga Maori (Revd Edn): Living by Maori Values (Huia Publishers, 2016); J. Ruru, ‘First
Laws: Tikanga Maori in/and the Law’ (2018) 49 Victoria University of Wellington Law Review, pp. 211-
28; Jones, n. 6 above.

26 E.T. Durie, ‘Custom Law: Address to the New Zealand Society for Legal and Social Philosophy’ (1994)
24 Victoria University of Wellington Law Review, pp. 325-31.

27 Ibid., p. 327.

28 R. Mulgan, ‘Commentary on Chief Judge Durie’s Custom Law Paper from the Perspective of a Pakeha

Political Scientist (unpublished paper, Law Commission)’ (1997), p. 2.
2% C. Orange, The Treaty of Waitangi (Bridget Williams Books, 2015).
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Maori gave the British the right of kawanatanga [governorship] to oversee the country,
while Maori continued to retain their rangatiratanga [chiefly authority which was
inseparable from their sovereignty| over their lands. In both versions the British recog-
nized some form of Maori customary tenure and resource rights, and promised that
Maiori would be able to retain possession of their lands, forests, and other resources.
However, the nature of Maori modes of governance and understanding of land rights
differed substantively from British notions of owning land and transferable property
rights.*°

Maori tenure systems prior to European settlement were governed by Maori custom-
ary law and resembled common property relations and usufruct rights where rights to
land and resources were held by an iwi or hapn. The concept of abi ka — ‘keeping the
fires burning’ or continued occupation or use — established claims to resources.
According to tikanga, rivers were viewed as a faonga, and there was no separation
made between water in a river, the riverbed, and surrounding land.*" These Maori cus-
tomary ownership and management rights to water were recognized in the ToW. The
idea of ‘ownership’ or private property relations, as understood by British settlers, was
a foreign concept to Maori.

British officials and later the settler-led colonial government quickly disregarded the
ToW. Successive colonial justices and governors declared it as nothing more than a
piece of paper that was immaterial to the newly establish colony of New Zealand.?*
Maiori were dispossessed of their lands and lost access to resources through acts of
war, the imposition of discriminatory legislation, the activities of the Native Land
Court, and inequitable land purchase practices.®*

With the importation and implementation of British common law to Aotearoa New
Zealand following the ToW, which accompanied the establishment of a parliament and
the court system (seeking to replicate those of Britain), the role of tikanga gradually
reduced. Dorsett’s study of Miaori interactions with the colonial courts in Aotearoa
during the initial years of British colonization (1840-52) shows there was some recog-
nition and tolerance of tikanga by British colonial officials on the basis that it was only
temporary. The assumption was that tikanga would (in the words of Governor Grey)
simply ‘wither away’ as Maori were forced to assimilate culturally into the
settler-colonial culture and legal order.>* War, infectious diseases, the breakdown of
governance structures, the loss by Maori of the majority of their whenua [land] and

30 Thid.

31 M. Parsons et al., ‘Disrupting Path Dependency: Making Room for Indigenous Knowledge in River

Management’ (2019) 56 Global Environmental Change, pp. 95-113.

J- Belich, Making Peoples: A History of the New Zealanders, from Polynesian Settlement to the End of the
Nineteenth Century (Penguin Press, 1996); Orange, n. 29 above; Waitangi Tribunal, He Whakaputanga
me te Tiriti: The Declaration and the Treaty. The Report on Stage 1 of the Te Paparahi o Te Raki Inquiry
(Legislation Direct, 2014).

R. Boast, Buying the Land, Selling the Land: Governments and Maori Land in the North Island 1865-
1921 (Victoria University Press, 2008); V. O’Malley, The Great War for New Zealand: Waikato 1800~
2000 (Bridget Williams Books, 2016).

S. Dorsett, Juridical Encounters: Maori and the Colonial Courts, 1840-1852 (Auckland University Press,
2017), p. 273.
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degradation of their awa (both sources of their mana) resulted in severe impacts on
Maori health and wellbeing, and contributed to a decline in the usage of tikanga.>

5.2. Ngati Maniapoto Tikanga

While British colonization of Aotearoa New Zealand commenced formally after the
signing of the ToW in 1840, Ngati Maniapoto maintained tino rangatiratanga
[chiefly authority and self-determination] of their rohe (known as Te Rohe Potae
or the King Country from 1864) until the mid-1880s, which was much longer
than experienced by iwi in other parts of the country.*® During the period 1840
to 18835, tikanga was the legal order for Ngati Maniapoto and for other Maori
groups living in Te Rohe Potde. It was not until the late 1880s, after Ngati
Maniapoto and the NZ Crown reached an agreement which allowed the govern-
ment to build a railway line through Te Rohe Potae, that colonial legal order
began to supplant tikanga. The decline of tikanga and the ascent of colonial laws
and governance structures in Te Rohe Potiae occurred because of the imposition
of colonial Acts of Parliament, the arrival of large numbers of Pakeha settlers,
and land loss as a result of the operations of the Native Land Court and NZ
Crown purchasing practices (see Table 3).

In addition to physical dispossession, Maori understandings, values, and socio-
cultural and environmental practices were excluded from the governance and manage-
ment of freshwater.®” This exclusion was notable particularly in the efforts of
individuals and government agencies, reflective of settler colonializing and modernizing
processes, to transform the landscapes and waterscapes to create a so-called ‘Britain of
the South Seas’.*® This involved ongoing intervention to clear Indigenous forests (by
logging and fire), drain wetlands, re-engineer rivers, and supplant Indigenous biota
with exotic species. The cumulative impacts of these changes on Maori were the loss
of access to places and things of cultural significance, the diminishing of social, spirit-
ual, and economic resources, and lasting distress for iwi and bapi.>’

35 A.Ballara, Iwi: The Dynamics of Maori Tribal Organisation from C.1769 to C.1945 (Victoria University
Press, 1998); Boast, n. 33 above; D.V. Williams, ‘Te Kooti Tango Whenua’: The Native Land Court
1864-1909 (Huia Publishers, 1999).

3¢ M. Belgrave, Dancing with the King: The Rise and Fall of the King Country, 1864-1885 (Auckland

University Press, 2017); Waitangi Tribunal, Te Mana Whatu Aburu: Report on Te Robhe Potae Claims

Pre-Publication Version Parts I and II (unpublished, 2018).

G. Park, ‘Effective Exclusion? An Exploratory Overview of Crown Actions and Maiori Responses

Concerning the Indigenous Flora and Fauna, 1912-1983’, Waitangi Tribunal, Wai 262#K4, 2001;

J. Ruru & N. Wheen, ‘Providing for Rahui in the Law of Aotearoa New Zealand’, in T. Tamatoa

(ed.), Legal Pluralism in Polynesian Traditional Management of Resources and Territories, 1 edn,

(ANU Press, 2016), pp. 195-210; Strang, n. 13 above.

38 C.F. Hursthouse, New Zealand: The ‘Britain of the South’ (Stanford, 1861).

3% E.J. Best, ‘E. J. Best to Mr Jennings, MP, 7 April 1909’, Te Kawa Swamp, Protest against Drainage (Effects
of Eel Weirs), MA1 973, National Archives, Wellington (NZ); M. Fisher, ‘Handwritten Note Fisher to
Grace’, 14 Jan. 1909, Te Kawa Swamp, Protest against Drainage (Effects of Eel Weirs), MA1 973,
National Archives, Wellington (NZ).
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Table 3 Percentage of Land Held by Maori in Rohe Potae
(King Country) between 1865 and 1975

Year Percentage of Land Area Held by Maori
1865 93.1

1889 93

1910 49

1931 24

1966 18

1975 15

Note:

? L. Boulton, Land Alienation in the Rohe Potae Inquiry
District, 1866-1908: An Overview (Waitangi Tribunal,
2011).

5.3. Legal Challenges to the Destruction of Taonga: Te Kawa Wetlands

Despite the catalogue of adversity which settler colonization inflicted upon Maori,
including Ngati Maniapoto, iwi around Aotearoa New Zealand continued to call
the NZ Crown to account for its failure to honour the articles of the ToW.*® From
the inception of the settler-state, Maori, as individuals and groups, have resisted the
confines of the settler-state legal order and sought to reassert their tikanga. This
included numerous protests and legal cases mounted by Maori, including members
of Ngati Maniapoto, which sought to ensure the recognition of their interests in water-
ways and aquatic biota, as well as their tikanga. For instance, between 1908 and 1914,
Maiori landowners within Te Rohe Potae launched a legal case against the Kawa
Drainage Board challenging the Board’s ongoing efforts to drain the entirety of the
Te Kawa wetlands (deemed by Pakeha to be unproductive wastelands).*' The Kawa
Drainage Board, one of 13 operating within the Waipa River catchment during the
first half of the 20 century, comprised elected local government officials charged
with wetland drainage, dredging river channels, and the construction of flood struc-
tures.** Drainage boards possessed wide-ranging powers and could undertake drainage
works on land if the landowners objected, with the costs of drainage works paid by all
landowners through the levy of local rates. Thus, Maori in the Waipa were often forced
indirectly to pay for the destruction of their repo [wetlands], which they considered to
be taonga. Wetlands were treasured places not only because they were a plentiful source
of food but also for socio-cultural reasons. For instance, wetlands were often home to
taonga, metaphysical beings — which included taniwha [supernatural beings that live in
waterways| and atua [deities].

40" Dorsett, n. 34 above.

*!' Hone Te Anga v. Kawa Drainage Board (1914) 33 New Zealand Law Reports, p. 1139.

*2 Best, n. 39 above; Fisher, n. 39 above; G. Park, ‘Swamps which Might Doubtless Easily Be Drained:
Swamp Drainage and Its Impact on the Indigenous’, in E. Pawson & T. Brooking (eds),
Environmental Histories of New Zealand (Oxford University Press, 2002), pp. 176-85; Waikato
Valley Authority, ‘Borough Works and Estimates, c. 1960, BAAS 5113 A362 21a, Archives New
Zealand, Auckland’ (1960).
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In 1908, 12 Maori wrote a letter to the Minister of Native Affairs about the Kawa
Drainage Board’s planned drainage works, raising concerns that this would destroy
their pa tuna [eel weirs] and affect their ‘main source of food supply’, namely tuna
[freshwater eels].*> The letter to the Minister cited the ToW and the protection of
resource rights (Article Two) and requested that drainage works be halted until they
reached agreement. After only limited inquiries by government and court officials,
the Minister of Native Affairs declared that the Department of Native Affairs would
not intervene in a local government matter and suggested the Maori seek legal advice
to pursue the matter further.

Over the next few years, with legal advice and representation, Maori landowners
within Te Kawa wetlands continued to plead their case against the planned drainage
works. Arguments emphasized the interconnectedness of landscapes and waterscapes
and the mutual benefits derived from it whereby the ‘piece of land [was] an eel pa
[pa tuna]’ which they held ‘for their own benefit and for the benefit of thefir] ...
tribe’ and it was of ‘great value ... and importance to them’.** The proposed drainage
canal would ‘destroy the character of the said piece of land as an eel pa’, and the owners
could not ‘be adequately compensated for such destruction’. Indeed, money would be
insufficient to compensate for the lack of eels. The drainage works were both ‘inequit-
able’ and would ‘infringe the just legal equitable rights of the objectors to maintain the
said piece of land as an eel pa’.*’ The parties could not reach an out-of-court settlement
and, in May 1910, the New Zealand Supreme Court heard the case. The Court sided
with the Kawa Drainage Board and declared that, although Maori landowners could
be compensated financially for the loss of the eel weirs, the rights of Maori ‘should
not be allowed to stand in the way of draining a large area of country’.*®

Following the Supreme Court decision, the plaintiffs sought compensation as
allowed under the Land Drainage Act 1908 (NZ).*” By the time the Supreme Court
heard the case again in 1914, most of the drainage works were complete and the pa
tuna removed.*® Accordingly, the case focused solely on the matter of compensation.
The approach to compensation taken by the Maori claimants rested on western mod-
ernist framings of ownership and private property rights to support their argument,
rather than on Te Ao Maori understandings of non-materialistic conceptualizations
of tuna and the intergenerational usage of resources. The adoption of a modernist fram-
ing was a strategic approach taken by Maori to receive financial compensation for the

43 N. Te Koro, ‘Letter from Ngawere Te Koro and Others to Thomas Fisher’, 23 Oct. 1908, Te Kawa
Swamp, Protest against Drainage (Effects of Eel Weirs), MA1 973, Archives New Zealand, Wellington
(NZ).

** Bamford & Brown, ‘Letter: Bamford & Brown to Kawa Drainage Board Clerk, 4 December 1909, BCDG
A1492 Box 1, A16, Archives New Zealand, Auckland’ (1909).

+ 1Ibid.

4 H.D. Bamford, ‘Sworn Statement of Harry Dean Bamford, 13 May 1910, para 5. BCDG A1492 Box 1,
A16, Archives New Zealand, Auckland’ (1910); ‘Kawa Drainage Board: 11 May 1910’ (1910) King
Country Chronicle, p. 3.

47 Land Drainage Act (1908).
48 <Eel Swamp or Dairy Farm: 6 June 1914’ (1914) Waikato Times, p. 2.
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loss of wetlands and the decreased (or destroyed) capacities to harvest funa and other
freshwater biota used for food, medicine, art, and cultural activities.

The Supreme Court determined in this matter that compensation applied only to
damage to pa tuna but not to the reduction in the number of funa in the stream. The
Drainage Board, the Supreme Court declared, possessed exclusive authority to alter
waterways and drain wetlands; thus the rights of Maori (and corresponding financial
claims) were highly constrained.*” The Supreme Court’s decision reflected European
understandings of land and water, with Judge Cooper declaring that the removal of
the wetlands (formerly useful only as a ‘fattening place for eels’) was of benefit to all
residents within the district, so the plaintiffs should be grateful that the Drainage
Board was transforming their unproductive wastelands into ‘the most valuable dairy-
farm land’.*°

The case of Te Kawa wetlands, as well as later challenges by Ngati Maniapoto and
other jwi regarding other water bodies, demonstrate that Maori sought to retain their
rangatiratanga, practise kaitiakitanga, and maintain their tzikanga despite the advent of
the settler-state and its new legal order. In their different engagements with a variety of
local government authorities and central government agencies as well as the courts,
Maiori discussed, negotiated and sought new ways to reconcile their tikanga with
that of Te Ao Pakeha.’' It is therefore inappropriate to think of this conflict as a
straightforward ‘clash of civilizations’. The Te Kawa wetlands case also illustrates
the different ways in which Maori sought to challenge the dominant settler-colonial
assumptions about wetlands and to articulate relational connections with their whenua,
awa, and repo. This differs fundamentally from western liberal ontologies centred on
binary divisions between nature/culture and land/water.

Within Te Ao Maori, whanau [extended family], hapit, and iwi are linked through
whakapapa to each other as well as their robe and all beings living within it, including
plants, animals, and the supernatural. Maori thus continued to advocate the impor-
tance of activities that were not part of the market economy or those of Te Ao
Pakeba. While land, rivers, wetlands, and biota were fundamental for Maori subsis-
tence activities, they were never reducible to exploitable resources. Instead, there were
always social, ethical and spiritual dimensions that bound Maori as tangata whenua
[people of the land] to their landscapes and waterscapes. Yet, not all Maori articulated
these views, with some advocating the adoption of Te Ao Pakeha, at least where it con-
cerned economic development and financial compensation.

In 1914, iwi members rejected the Court’s judgment (although the landowners
accepted compensation) and maintained that tuna were taonga which needed to be

*° Ibid.; “The Eel Pa Case: 12 June 1914’ (1914) Waikato Argus, p. 2.

30 Hone Te Anga v. Kawa Drainage Board, n. 41 above.

51 7. Ruru, ‘Property Rights and Maori: A Right to Own a River?’, paper presented at the New Zealand
Centre of Environmental Law Conference ‘Property Rights and Sustainability: The Evolution of
Property Rights to Meet Ecological Challenges’, Auckland (NZ), 16-18 Apr. 2009; A. Salmond, Tears
of Rangi: Experiments Across Worlds (Auckland University Press, 2017); G. Tipa et al., ‘Policy
Responses to the Identification by Maori of Flows Necessary to Maintain Their Cultural Values’, in
Proceedings of the 37th Hydrology & Water Resources Symposium 2016 “Water, Infrastructure and
the Environment’, Queenstown (NZ), 28 Nov.—2 Dec. 2016 (Engineers Australia, 2016), p. 552.
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protected and preserved for both current and future generations. Throughout the
remainder of the 20 century, individuals and groups within Ngati Maniapoto cam-
paigned against the ongoing destruction of their mabinga kai [food-gathering sites]
and wahi tapu [sacred sites] from drainage and flood control works, protested against
local government’s continued discharge of pollutants (most notably human waste) into
waterways, and drew attention to declining aquatic biodiversity, including tuna.>* In
the first decade of the 21st century, the Maniapoto Maori Trust Board (MMTB),
which represents the wider Ngati Maniapoto iwi, articulated its concerns about the

degradation of the Waipa River as the consequence of more than a century of colonial

intervention:>>

Looking at the Waipa River todays, it is hard to believe that our tupuna [ancestors] spoke of
a time not so long ago when the waters of the Waipa were clear, deep and blue. Within the
clear, clean waters of the Waipa were fat eels, large crayfish, and a variety of fish, a plentiful
source of food. ... The waters of the Waipa now run muddy brown, polluted with farm
run-off, industry discharges, sewerage spills and stormwater drainage. Many food species
have disappeared from the river, and the remaining tuna/eels within the river may not be
safe for eating.>*

Ngati Maniapoto highlight how the degradation of the Waipa River and its tributaries
is an indicator of the state of not only the hau ora [health and wellbeing] and mauri [life
force] of the river, but also the interconnections of awa, whenua, taiao [environment],
and mana whenua [tribal group with authority over the territory]:

The streams and rivers are the lifeblood of our environment, and they tell us about the state
of our environment ... As with the human body, if the blood of the environment is poi-
soned, the rest of the body will also suffer ... There are many activities within the
Maniapoto territory that give cause for concern about the welfare of the environment.*’

The above quote indicates the continuation of Ngati Maniapoto understandings of
their awa and themselves as centred on their reciprocal relations based on whaka-
papa.’® When articulating these relationships and engagement with the Waipa River,
Ngati Maniapoto speak of the essence of life or ‘the life blood of the people. Waipa
she is the life blood of the land, verily she is! Indeed she is the unfailing spring of the
earth!.>” Accordingly, as anthropologist Anne Salmond observes, an ‘attack on the

52 Raukete te Hara, ‘Received: 4th September 1915 — From: Native Affairs Committee, House of

Representatives. Subject: Petition No. 237/15 Raukete te Hara and 27 others. For Return of Land
Taken into Rangitaiki Drainage Area’ (1916); AJHR, ‘G-06f Native Land Amendment and Native
Land Claims Adjustment Act, 1922. Report on Petition No. 187/1922. Appendices of the Journal of
the House of Representatives’, in New Zealand Parliament, 1923; M. Davis, ‘Orahiri No. 4 Traces of
Minutes from Otorohanga Minute Block, Attached to Letter Whaanga to Henry, 11 September 1970,
86(37), C 579 315, Archives New Zealand, Wellington® (1963).

Kowhai Consulting Ltd, He Mabhere Taiao: The Maniapoto Iwi Environmental Management Plan
(Kowhai Consulting Ltd, 2007).

Kowhai Consulting Ltd & Ministry for the Environment, Te Purongo: Ngati Maniapoto State of the
Environment Report: A Tribal Perspective, 2002 (Kowhai Consulting Ltd, 2002), p. 7.

>3 1Ibid., pp. 7, 11.
56 Ibid.
57" Nga Wai o Maniapoto (Waipa River) Act (2012) (NZ).
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hau [vital essence] of a river is an attack on the life force of its people, since they share
ancestral hau [vital essence] together’.’®

Ngati Maniapoto iwi representatives we interviewed described rivers as inextricably
connected to streams, lagoons, wetlands and springs, and encompassing both meta-
physical and material aspects.”” One Ngati Maniapoto interviewee draws on Maori
cosmology of ‘Papatinanuku [the earth or Earth Mother, and] Ranginui [the sky or
Sky Father]’ to explain the Ngati Maniapoto ‘worldview’ centred on kaitiakitanga
and understandings of good river governance and management: ‘It’s about caring for
everything that exists ... You can’t take a Pakeha process and put them [Papatianuku
and Ranginui into it] —you can’t ... it wouldn’t work. It ... [is] our mana, our sovereignty
and our space’.®® For Ngati Maniapoto, the interweaving of human and more-than-
human beings along with the biophysical, social, and spiritual retains its importance
for understanding and managing the Waipa.®' Such thinking emphasizes the inter-
relationships between individuals and collectives (human, ecological, and metaphysical
communities) and the responsibility of mana whenua to maintain the mauri of their
rohe.®* Rather than a singular Maori worldview, this reflects a Maori world from the
inside out wherein the creation of the cosmos is at the centre of all relationships.®?
Such an ontological perspective — centred on place-based, reciprocal, and intergenera-
tional relations — has been undermined by policies and interventions that degraded water-
ways and contributed to substantive losses that extend beyond the material and
encompass the metaphysical.

5.4. (Re)assertion of Tikanga: The Waitangi Tribunal and Treaty Seitlements
(1970s to 1990s)

For more than 150 years, Maori throughout Aotearoa New Zealand actively sought to
resist challenges to their rangatiratanga and mana through armed and peaceful pro-
tests.®* Ongoing protests during the 1970s directed at the protection of Maori cata-
pulted Maori concerns about their land into the mainstream public (Pakeha-centred)
and political consciousness.®” The Treaty of Waitangi Act, in 1975, established a per-
manent commission of inquiry — the Waitangi Tribunal — to investigate claims made by
any Maori individual or group that the Crown had breached the guarantees of the

38 Salmond, n. 51 above, p. 300.

3% Ibid.; G. Tipa, ‘Exploring Indigenous Understandings of River Dynamics and River Flows: A Case from

New Zealand” (2009) 3(1) Environmental Communication, pp. 95-120; G. Tipa & L.D. Teirney,
A Cultural Health Index for Streams and Waterways: Indicators for Recognising and Expressing
Maori Values (Ministry for the Environment, 2003).

Iwi Rep. 8, Interview with Iwi Representative 8, 9 Oct. 2019.

G. Harmsworth, S. Awatere & M. Robb, ‘Indigenous Maori Values and Perspectives to Inform
Freshwater Management in Aotearoa-New Zealand’ (2016) 21(4) Ecology and Society online articles,
article 9, available at: https:/www.ecologyandsociety.org/vol21/iss4/art9.

R. Panelli & G. Tipa, ‘Placing Well-being: A Maori Case Study of Cultural and Environmental Specificity’
(2007) 4(4) EcoHealth, pp. 445-60.

3 Salmond, n. 51 above, p. 299.
4 A. Harris, Hikoi: Forty Years of Maori Protest (Huia Publishers, 2004).
65 Th:

Ibid.

60
61

62

https://doi.org/10.1017/5204710252000028X Published online by Cambridge University Press


https://www.ecologyandsociety.org/vol21/iss4/art9
https://www.ecologyandsociety.org/vol21/iss4/art9
https://doi.org/10.1017/S204710252000028X

470 Transnational Environmental Law, 9:3 (2020), pp. 455-480

ToW. These initially concerned contemporary claims only but expanded from 1985 to
include historic inquiries.®®

Following the setting up of this Tribunal, the NZ Crown established the Office of
Treaty Settlements (OTS) in 1994 as a separate institution, located within the
Ministry of Justice and entirely distinct from the Waitangi Tribunal, to negotiate
with individual iwi, and sometimes larger pan-iwi groupings, legal-financial repara-
tions packages that acknowledged and sought to address the Crown’s failures to hon-
our the ToW. These treaty settlements include a formal apology from the Crown for
historic and contemporary injustices against a particular iwi, financial reparations to
the iwi (in the form of monetary payments and return of Crown landholdings), and
the introduction of new legislation.®” In the case of the Waikato/Tainui iwi, whose
robe includes the lower reaches of the Waipa River, the choice was made to forgo
the Tribunal and the iwi reached treaty settlement agreements with the Crown regard-
ing its land claims in 1995, and about co-management of the Waikato River in 2010.%®
Similarly, Ngati Maniapoto, whose robe includes the middle and upper reaches of the
Waipa River, engaged in direct negotiations with the OTS regarding co-governance and
co-management of the Waipa River. The 7wi chose to take its other treaty claims to the
Waitangi Tribunal. The Te Rohe Potae Inquiry of the Tribunal is still ongoing (as of
2019), with the first pre-publication chapters of the inquiry report released in late
2018.%

6. WAIPARIVER DEED OF SETTLEMENT AND
NGA WAI O MANIAPOTO (WAIPA RIVER) ACT 2012

The Waipa River Deed of Settlement between Ngati Maniapoto and the Crown was
signed on 27 September 2010.”° The Nga Wai o Maniapoto (Waipa River) Act
2012 (NZ) (Waipa River Act) gives effect to the 2010 Deed of Settlement.”' The
main purpose of the Waipa River Settlement is to achieve:

the restoration and maintenance of the quality and integrity of the waters that flow into and
form part of the Waipa River for present and future generations and the care and

66 Treaty of Waitangi Act 1975 No. 114 (NZ).

7 Jones, n. 6 above; EXK. Williams, E.M. Watene-Rawiri & G.T. Tipa, ‘Empowering Indigenous

Community Engagement and Approaches in Lake Restoration: An Aotearoa-New Zealand

Perspective’, in D.P. Hamilton et al. (eds), Lake Restoration Handbook (Springer, 2018), pp. 495-531.
%8 N.R. Wheen & J. Hayward, Treaty of Waitangi Settlements (Bridget Williams Books, 2012); S. Ellison
etal., Wai 898 A99 Tainui Oral and Traditional Historical Report (Crown Forestry Rental Trust, 2012).
J. Luiten, Local Government in Te Robe Potae (Waitangi Tribunal, 2011); C. Marr, Te Robhe Potae
Political Engagement 1864-1886: A Report Commissioned by the Waitangi Tribunal for the Te Rohe
Potae District Inquiry (Waitangi Tribunal, 2011).
Her Majesty the Queen in right of New Zealand & Waikato-Tainui, Deed of Settlement in relation to the
Waikato River, 17 Dec. 2009, available at: https:/www.waikatoregion.govt.nz/assets/PageFiles/14763/
WaikatoRiverDOSDec09.pdf; Ngati Tuwharetoa, Raukawa, and Te Arawa River Iwi Waikato River
Act 2010 (NZ); Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010 (NZ).

71 Nga Wai o Maniapoto (Waipa River) Act (2012) (NZ).
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protection of the mana tuku ibo o Waiwaia [cl 3.6.1]; and the restoration and protection of
the health and wellbeing of the Waikato River for future generations [cl 3.6.2].7*

Waiwaia is a taniwha that often assumes an eel-like form and dwells in the waters of the
Waipa. The Deed recognizes Waiwaia as a kaitiaki [guardian] of both the Waipa River
and the Ngati Maniapoto people, as well as the essence and wellbeing of the Waipa
River and the personification of the waters of the river. The Deed also recognizes the
importance of the Waipa River as a taonga to Ngati Maniapoto; the obligation and
desire to restore, maintain and protect all the waters that flow into or fall within the
Ngati Maniapoto robe; and the mana of Ngati Maniapoto in respect of the Upper
Waipa River. While signing the Deed of Settlement, [Ngati] Maniapoto and the
Crown entered into the Waiwaia Accord to enhance and sustain the relationship
between Ngati Maniapoto and the Crown.”® The Waiwaia Accord affirms the commit-
ment of Ngati Maniapoto and the Crown to partner in co-governance and
co-management of the Waipa and oversees and protects the integrity of the agreements
set out in the Deed and the Ngati Maniapoto legislation; a further nine accords fol-
lowed from the Waiwaia Accord.

The Ngati Maniapoto Deed of Settlement built on treaty settlements and resulting
legislation between other iwi (Waikato-Tainui, Ngati Tawharetoa, Ruakawa, and Te
Arawa) and the Crown regarding the Waikato River. It also contributes to the body
of settlement legislation that challenges settler-colonial legal systems and sources. For
example, earlier treaty settlements with Te Arawa and Ngai Tahu included recognition
of tikanga within their Deeds of Settlement and resulting legislation. The Ngai Tahu
Claims Settlement Act 1998 (NZ) includes patrakau [traditions and stories] of the whe-
nua, such as the origin story of Aoraki/Mount Cook and the naming of the South
Island. More recent treaty settlements and statutes grant legal personhood to non-
human entities (the Te Urewera forest and the Whanganui River), which represents
another innovative attempt to incorporate Maori understandings of their taiao [envir-
onment] and to recognize the agency of more-than-human entities.”* The inclusion of
tikanga within deeds and resulting legislation provides an important catalyst for trans-
forming legal education and public understandings of law.”

The Ngati Maniapoto Deed of Settlement serves to formalize co-governance and
co-management arrangements in respect of the Waikato River and Lower Waipa
River as established in Deeds of Settlement signed between the Crown and
Waikato-Tainui, and Ngati Tawharetoa, Raukawa and Te Arawa, as well as legislation

72 Maniapoto & The Maniapoto Maori Trust Board & The Sovereign in right of New Zealand, Deed in

relation to Co-governance and Co-management of the Waipa River, 27 Sept. 2010, available at:

https:/www.maniapoto.iwi.nz/wp-content/uploads/2016/05/maniapoto_deed_final_270910.pdf.

Maniapoto & The Maniapoto Maori Trust Board & The Sovereign in right of New Zealand, Waiwaia

Accord, 27 Sept. 2010, available at: https:/www.govt.nz/assets/Documents/OTS/Ngati-Maniapoto-

Waipa-River/Ngati-Maniapoto-Waiwaia-Accord-27-Sep-2010.pdf.

7% Te Urewera Act 2014 (NZ); Te Awa Tupua (Whanganui River Claims Settlement) Act 2017 (NZ).

75" Ruru, n. 25 above; J. Ruru, ‘Listening to Papatianuku: A Call to Reform Water Law’ (2018) 48(2-3)
Journal of the Royal Society of New Zealand, pp. 215-24; Morris & Ruru, n. 3 above.
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enacted in relation to the Waikato River.”® Collectively, these three Deeds and resulting
legislation determine the architecture and mechanisms to enable co-governance and
co-management across the extent of the two catchments. Separately, each Deed
acknowledges the significance of the Waikato and Waipa Rivers to each of the iwi
and elucidates a set of principles to guide the interpretation of the Deed and legislation
enacted as part of each settlement. The significance of the Waipa River as an important
tributary of the Lower Waikato River, and the recognition of the need to take a holistic
and integrated approach to ensure a healthy Waikato River, which includes the Waipa
River, provided the impetus for aligning and coordinating co-governance and
co-management arrangements.’’

The Waipa River Act rearticulates the central purpose of the Deed to ‘restore and
maintain’ the Upper Catchment of ‘the Waipa River for present and future generations
and the care and protection of the mana tuku iho o Waiwaia’.”® Within the Act,
Waiwaia is a central figure, with the mana tuku iho o Waiwaia meaning the ancestral
authority and prestige handed down from generation to generation of Ngati
Maniapoto in respect of Waiwaia.”? The recognition given to Waiwaia highlights the
ways in which the elements of #ikanga as well as Te Ao Maori and matauranga are
being incorporated into the legal order of Aotearoa New Zealand as it explicitly
acknowledges that freshwater systems comprise physical and metaphysical elements.
In particular, the legislation and accords mention the mauri of the river, which all
Maiori who connect via whakapapa to the Waipa River are required to maintain
through correct behaviour and practices (through #ikanga and matauranga). In these
dynamic, fluid, and interrelational landscapes-waterscapes, the Waipa River is not
simply a physical feature; it is recognized as an agent that shapes and connects the phys-
ical and metaphysical worlds together, carrying with it the histories, stories, and
whakapapa of specific iwi and hapi.®°

Though similar to the legislation passed for the Waikato River, there are differences
in the Waipa River Act (in addition to the purpose of the enactment) whereby the
co-governance framework is distinguished from co-management arrangements
(whereas the Waikato River Acts refer only to ‘co-management’). Within the Waipa
River Act, four mechanisms form the co-governance framework:

76 Nga Wai o Maniapoto (Waipa River) Act 2010 (NZ); Waikato-Tainui Raupatu Claims (Waikato River)
Settlement Act 2010; Ngati Tuwharetoa, Raukawa, and Te Arawa River Iwi Waikato River Act 2010.
Deed in Relation to Co-governance and Co-management of the Waipa River, n. 72 above.

78 Nga Wai o Maniapoto (Waipa River) Act 2012 (NZ), s. 3.

72 Salmond, n. 51 above; M. Dodd, “Effects of Industry on Maori Cultural Values: The Case of the Tarawera
River’ (2010) Indigenous Voices, Indigenous Research, pp. 53-63; E. Kolig, ‘Freedom, Identity
Construction and Cultural Closure: The Taniwha, the Hijab and the Wiener Schnitzel as Boundary
Markers’, in E. Rata, R. Openshaw & ]. Friedman (eds), Public Policy and Ethnicity: The Politics of
Ethnic Boundary Making (Springer, 2007), pp. 25-39.

80 1. Te Aho, ‘Indigenous Laws and Aspirations for a Sustainable World’, in L. Westra & M. Vilela (eds),
The Earth Charter, Ecological Integrity and Social Movements (Routledge, 2014), pp. 169-80;
M. Parsons, J. Nalau & K. Fisher, ‘Alternative Perspectives on Sustainability: Indigenous Knowledge
and Methodologies’ (2017) 5(1) Challenges in Sustainability, pp. 7-14.
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® the Waikato River Authority as the co-governance entity;

e Te Ture Whaimana o Te Awa Waikato / Vision and Strategy for the Waikato River
(V&S);

e the Waikato River Clean-up Trust (WRCuT); and

e the integrated river management plans (summarized in Table 4).

Table 4 Co-governance Framework for the Waikato and Waipa Rivers

Waikato River Authority (WRA) Established in 2010, the WRA oversees the Te Ture Whaimana
o Te Awa o Waikato/Vision and Strategy for the Waikato
River (V&S), which applies to 11,000 km? of the Waikato
catchment including the length of the Waipa River. The WRA
is the sole trustee of the Waikato River Clean-up Trust.

Te Ture Whaimana o Te Awa o The V&S is the primary direction-setting document for the
Waikato — Vision and Strategy Waikato River and activities within its catchment affecting
(V&S) the river. The V&S in its entirety is deemed to be part of the

Waikato Regional Policy Statement.

Waikato River Clean-up Trust The WRCuT is a charitable trust which provides access to

(WRCuT) funding for projects and initiatives that contribute towards

the restoration and protection of the Waikato and Waipa
Rivers. The WRA is the sole trustee of the WRCuT.

Integrated river management plans Each Deed has clauses that enable the development of integrated
river management plans in collaboration with Crown
agencies (including the WRC). No plans have yet been
developed. However, in late 2018 Ngati Maniapoto notified
the WRC of their desire to commence development of the
Upper Waipa River Integrated Management Plan.

The Act also outlines six mechanisms which comprise the co-management arrange-
ments: (i) river objectives; (ii) regulations; (iii) izvi environmental management plans;
(iv) co-management funding; (v) Crown—iwi accords; and (vi) joint management agree-
ments (summarized in Table 5).

6.1. Vision and Strategy

The V&S is the primary direction-setting document for the Waikato River and activities
within its catchment that affect the Waikato River, and is included in the form of sched-
ules attached to each of the Waikato River Acts and the Waipa River Act. The V&S
applies to the entirety of the Waikato and, since 2012, Waipa catchments and tribu-
taries; it is deemed part of the Waikato Regional Policy Statement, a mandatory plan-
ning document prepared under the RMA. The provisions of the V&S prevail over any
inconsistency in policy or planning documents, which include the RMA and ensuing
national policy statements. In undertaking duties or exercising powers, decision makers
‘must have particular regard to the vision and strategy’ insofar as their actions relate to
the Waikato River (and its catchment) or activities that may affect the Waikato River
Catchment.®!

81 Waikato-Tainui Raupatu (Waikato River) Settlement Act 2012, s. 17.
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Table 5 Co-management Arrangements for the Waipa River

River objectives Clause 4.3 of the Deed stipulates that Ngati Maniapoto identify their
objectives for the Waipa River and that these objectives must be
consistent with the overarching purpose of the Deed. The River
objectives are: (i) inclusive and valued relationships between all
key stakeholders; (ii) the Maniapoto ancestral relationship is
revitalized and recognized; and (iii) partner/river relationships are
clear, maintained and focused.

In addition to the objectives stipulated in the V&S, Maniapoto
co-funded the production of the Maniapoto Priorities for the
Restoration of the Waipa River Report with the Ministry for the
Environment. This report identifies and prioritizes actions
required for the restoration of the Waipa River. The report is to be
read in conjunction with the Waikato River Independent Scoping
Study.?

Regulations The Waipa River Act provides opportunities to make regulations
consistent with the overarching purpose of the Act for the
management of species and habitats of the Upper Waipa River.
Maniapoto developed the Fisheries Plan for the Upper Waipa
River, which was co-funded by Maniapoto and the WRA.

The Fisheries Plan provides for the protection, restoration and
enhancement of the fisheries resources of the Waipa River
catchment. In developing the Fisheries Plan, the Fisheries
Reference Group adopted a matauranga framework to convey the
ontological and epistemological commitment by the group to
acknowledge the multiple dimensions that constitute the Waipa
River and to foreground the importance of Waiwaia to
Maniapoto. The Fisheries Plan was launched in 2016 in
anticipation of the development of regulations with the Ministry
of Primary Industries, which have not eventuated.

Twi environmental management Twi management plans (IMPs) are planning documents developed by

plans recognized swi authorities and which outline their aspirations and
objectives for their robe. Under the RMA, local authorities must
keep and maintain IMPs, and local authorities shall take into
account IMPs in their various planning efforts. In 2014,
Maniapoto began a review of the ‘He Mahere Taiao Maniapoto
Iwi Environment Management Plan 2007°, with co-funding from
the WRA. The revised iwi plan, ‘Ko Ta Maniapoto Mahere
Taiao’, was launched in 2016. It provides high-level direction
setting, and describes issues, objectives, policies, and actions to
protect, restore, and enhance the relationship of Maniapoto with
the environment, including their economic, social, cultural, and
spiritual relationships.®

Co-management funding Co-management) funding is provided annually on an equal basis to
all to enable Ngati Maniapoto (and each of the other River iwi) to
participate in the co-governance and co-management
arrangements under their respective Deeds.?

Crown-iwi accords The Waiwaia Accord is the overarching accord under the Maniapoto
Deed of Settlement, with nine other accords added as schedules.
Between September 2010 and 2014, 10 Maniapoto—Crown
Accords were developed and signed by both parties. In 2015-16,
Ngati Maniapoto developed and proposed eight Accord
Implementation Plans to the Crown agencies for adoption and
sign-off.®
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Joint management agreements On 3 April 2013, the MMTB entered into one collective JMA with
(JMAs) the five local authorities that have jurisdiction in relation to the

Waipa River — namely, Waikato Regional Council, Waikato
District Council, Waipa District Council, Otorohanga District
Council, and Waitomo District Council. The Nga Wai o Waipa
Co-governance Forum was formed to keep the JMA under review
to determine whether it is being implemented to the satisfaction of
all parties and in accordance with the principles set out in the
JMA. The Forum comprises equal numbers of representatives
from the local authorities and the MMTB and meets at least
annually or more frequently if necessary.f

Notes:

? MMTB, ‘Review of the Deed in relation to the Co-Governance and Co-Management of the Waipa River’
(2017); National Institute of Water & Atmosphere Research Ltd, n. 89 below.

> MMTB, ibid.; Watene-Rawiri, Kukutai & MMTB, n. 87 below.

¢ MMTB, n. 88 below.

4 Ministry for the Environment & Te Puni Kokiri, ‘Review of the Waikato and Waipa Rivers Arrangements
2016-17: Crown Report for Collective Review’ (2017); Nga Wai o0 Maniapoto (Waipa River) Act (2012).
¢ MMTB, ‘Review of the Deed in relation to the Co-Governance and Co-Management of the Waipa River’
(2017).

f MMTB, Otorohanga District Council, Waikato District Council, Waikato Regional Council, Waipa District
Council & Waitomo District Council, Joint Management Agreement (2013); Nga Wai o Maniapoto (Waipa
River) Act 2012.

The drafting of the V&S by the Guardians Establishment Committee in 2008 posi-
tioned Maori as co-developers in the process of determining what should be included.
The Committee comprised 16 members, half of whom were Maori, and signalled a
watershed moment for environmental decision making on the Waikato, from which
Maori had been excluded since the military invasion in 1864. A key point is that,
because of the treaty settlement process, Waikato-Tainui were able to participate in
the drafting of the V&S as well as its later revisions and approval. The V&S emphasized
Waikato-Tainui szi desires for a ‘healthy Waikato’ which can sustain an ‘abundant life
and prosperous communities’ who are all ‘responsible for restoring and protecting the
health and wellbeing of the Waikato River, and all its embraces, for generations to
come’. The objectives not only reflect the aspirations of Waikato-Tainui as mana whe-
nua but also the widespread views of Maori swi about the need for action to protect and
restore their ancestral rivers and ensure intergenerational health and wellbeing through
the enactment of kaitiakitanga.

6.2. Waikato River Authority and Waikato River Clean-up Trust

The Waikato River Authority (WRA) is the co-governance entity established for the
Waikato River following the passing of the Waikato-Tainui Raupatu Claims
(Waikato River) Settlement Act 2010, with szoi membership expanding with the passing
of subsequent legislation. The WRA consists of ten members, half of whom are
appointed by the five mandated iwi authorities (including the MMTB), and five by
the NZ Crown. The equal representation of the Crown and Maori on the WRA reflects
the ToW principle of partnership.
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The power given to the WRA strengthens the position of Maori with regard to coun-
cil duties and functions under the RMA by requiring council authorities to engage with
the WRA to amend planning documents to give effect to the V&S, and by requiring
notification by councils of resource consent applications related to the Waikato or
Waipa Rivers.®” If a consent application proceeds to a public hearing, the hearing com-
mittee must consist of an equal number of members appointed by the council and the
WRA (along with an independent chairperson). The WRA also has the power to
request call-ins under sections 23 to 31 of the RMA. The WRA, thus, in giving effect
to the V&S, seeks to ensure increased Maori participation and decision-making
power within the environmental management processes beyond those provided
under the RMA.

The WRA is also the sole trustee of the WRCuT, a charitable trust that provides
funding for restoration within the Waikato and Waipa River catchments to achieve
the V&S. As trustee, the WRA oversees the contestable funding rounds. Ngati
Maniapoto and other iwi have criticized the WRA for lacking transparency in its
decision-making processes, for not providing adequate communication to people at
the grassroots (local) level, and for adopting a western mode of governance (rather
than Maiori deliberative decision-making processes centred on extended discussions
on marae, which is a courtyard or open area in front of a meeting house where formal
greetings and discussions take place). Some Ngati Maniapoto iwi representatives con-
sider that the WRA, and co-governance initiatives connected with it, are failing to reach
their ‘full potential’.®? In particular, the WRA is criticized for its management of the
WRCuT competitive funding process and for favouring political and industrial bodies
over iwi groups when allocating funding. The contestable nature of the WRCuT, and
the associated application processes, can present significant capacity and resource chal-
lenges for iwi, hapu or whanau who wish to apply, which limits the extent to which
grassroots restoration works using matauranga and governed by tikanga can be
undertaken.

6.3. Integrated River Management Plans

In addition to these mechanisms, each of the River Acts contains provisions for the
development of integrated river management plans in collaboration with Crown agen-
cies (identified as a co-governance mechanism in the Waipa River Act). The purpose of
these plans is to adopt an approach that integrates a range of different agencies and
authorities to manage the aquatic life, habitats, and natural resources of the Waipa
River. The scope of the integrated plans is more expansive than plans developed
under the RMA. While these plans hold great potential for enabling 7i to have greater
control over their awa in the exercise of mana whenua and kaitiakitanga, as of 2020 no
iwi has yet developed an integrated river plan.

82 Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010 (NZ).
8 Iwi Rep. 5, Interview with Iwi Representative 5, 25 Mar. 2019.
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6.4. Co-management Arrangements

The co-management and co-governance arrangements for the Waikato and Waipa
River Acts are notable as ‘[t]hese are the first statutes in New Zealand to elevate
Miori to co-management roles with the Crown in regard to fresh water’.®* The
co-management arrangements specified in the Waipa River Act are: (i) river objectives,
(i) regulations, (iii) izvi environmental management plans, (iv) co-management fund-
ing, (v) Crown—iwi accords, and (vi) joint management agreements (JMAs). Ngati
Maniapoto have enacted each of these mechanisms, which has culminated in a number
of planning documents that set out iwi aspirations and provide guidance for them and
their partners, enhanced working relationships with local authorities, improved com-
munication with Crown agencies, and prompted new workstreams to pursue work
that directly benefits the Waipa and Ngati Maniapoto.

Some of the plans and outcomes associated with co-management are summarized in
Table 5; here, we focus on the JMA as an exemplar of using the treaty settlement pro-
cess to enhance freshwater management in a way that addresses Maori knowledge,
values, and tikanga. JMAs are intended to improve collaborative planning for the
Waipa River between local authorities and the MMTB, and adhere to the overarching
principles in the Deed. JMAs are required under the Waipa River Act. Their scope is
wide, with some parts mandatory (for example, monitoring and enforcement, prepar-
ation and amendments to RMA planning documents), while other parts are by agree-
ment. As with the provisions under the RMA, local authorities remain reluctant to
share powers with 7wi through JMAs under the Waipa River Act, although they have
deepened their relationships with the MMTB. Rather than entering into multiple
JMAs, the MMTB, in 2013, entered into one collective JMA with the five local author-
ities with jurisdiction in relation to the Waipa River — namely, Waikato Regional
Council, Waikato District Council, Waipa District Council, Otorohanga District
Council, and Waitomo District Council.

The Ngati Maniapoto JMA provides a framework for local authorities and the
MMTB to work together to carry out the functions, duties, and powers provided for,
and to give effect to the Waipa River Act. The Nga Wai o Waipa Co-governance
Forum was formed to determine whether the JMA is being implemented to the satisfac-
tion of all parties and in accordance with the JMA principles. The Forum comprises equal
numbers of representatives from the local authorities and the MMTB and meets at least
once annually, with secretariat support provided by Waikato Regional Council.

A review conducted in 2017 to assess the effectiveness of the JMA and to identify
areas of potential improvement found widespread iwi and local government support.
Similarly, our interviewees expressed strong support for the JMA and cited the strong
legal foundation from which to give effect to treaty partnerships.®’ Iwi representatives

84 J. Ruru, ‘Indigenous Restitution in Settling Water Claims: The Developing Cultural and Commercial
Redress Opportunities in Aotearoa, New Zealand’ (2013) 22(2) Pacific Rim Law & Policy Journal,
pp- 311-52, at 334.

Iwi Rep. 8, Interview with Iwi Representative 8, 9 Oct. 2019; Iwi Rep. 1, Interview with Iwi
Representative 1, 29 Sept. 2017; Iwi Rep. 2, Interview with Iwi Representative 2, 13 Feb. 2020; Iwi
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also cited the need to strengthen opportunities to expand the working relationships
between the MMTB and local authorities to include those i2vi members who are not
employed by the MMTB yet work at the grassroots level to restore and protect the
awa. Iwi members also wanted broader consideration of how the JMA could facilitate
opportunities for iwi-led community, economic, and environmental projects that align
with iwi aspirations for the Waipa catchment.®®

The co-management arrangements exemplify the challenges of accommodating onto-
logical pluralism within formal institutional arrangements and in the implementation of
management actions by government agencies. The Waipa River Act states that only Ngati
Maniapoto can represent their interests in the Upper Waipa River. Perhaps unsurpris-
ingly, plans and documents produced by Ngati Maniapoto achieve this easily, while it
appears more challenging for local government to incorporate Ngati Maniapoto inter-
ests, especially the use of matauranga and tikanga. The Ngati Maniapoto JMA allows
for greater participation by the MMTB in decision making related to the Waipa than
is available under the RMA; however, planning documents produced under the RMA
and guidance documents for local authorities continue to be rooted in western legal
and ontological frameworks. These documents differ markedly from those developed
by Ngati Maniapoto, which affirm foundational principles based in Te Ao Maori,
matuaranga and tikanga. For example, in developing the Upper Waipa Fisheries Plan
(a regulation mechanism as noted in Table 5, which was produced entirely by and for
Ngati Maniapoto), the Fisheries Reference Group used a matauranga framework to
enable the expression of the multiple dimensions constituting the Waipa River.®”
Waiwaia is explicitly identified as a kaitiaki of Ngati Maniapoto and acknowledged
within the Fisheries Plan. Ensuring the continuation of the reciprocal relationship
between Waiwaia and Ngati Maniapoto is at the forefront of the Fisheries Plan.
Similarly, Waiwaia features as an important non-human actor in Ko Ta Maniapoto
Mabhere Taiao (the Ngati Maniapoto Iwi Management Plan), which has as one of its
aims giving effect to the overarching purpose of the Waipa River Act and identifies the
need to draw on matauranga as well as scientific knowledge to achieve its objectives.®®

In comparison, the Waipa Catchment Plan (developed by the WRC to guide manage-
ment actions within the catchment) acknowledges the special relationship between Ngati
Maniapoto, Waiwaia and the Waipa, but does not provide guidance on how to navigate
this relationship. While the WRC developed the Plan in collaboration with Ngati
Maniapoto, at MMTB level as well as with iwi and hapit, and drew upon the priorities
identified by Ngati Maniapoto, a science-based approach to management is privileged
over matuaranga and use of tikanga. Rather than the WRC exhibiting a lack of care

Rep. 3, Interview with Iwi Representative 3, 13 Feb. 2020; Iwi Rep. 4, Interview with Iwi Representative
4, 14 Feb. 2020.
86 Nga Wai o Maniapoto (Waipa River) Act (2012).
87 E. Watene-Rawiri, ]. Kukutai & MMTB, ‘He Mahere Ika: Maniapoto Upper Waipa River Fisheries Plan
2015°, 30 Mar. 2016.
MMTB, ‘Ko Ta Maniapoto Mahere Taiao: Maniapoto Environmental Management Plan’, 29 Mar.
2016, available at: https:/www.waitomo.govt.nz/media/wjkfidgm/appendix-p-maniapoto-iwi-manage-
ment-plan.pdf.
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or disregard for Waiwaia and matauranga, determining actions to care for and protect a
supernatural creature and the spiritual dimensions of the river remain beyond the trad-
itional purview of a management organization utilizing western science.®’

7. CONCLUDING REMARKS ON THE
WAIPA RIVER SETTLEMENT AND ACT

Compared with previous treaty settlements centred on water bodies, such as Te Arawa
and Ngai Tahu, the treaty settlements for the Waikato and Waipa Rivers ‘broke new
ground in relation to the participation of Maori in the management of water
resources’.”” Indeed, the Waipa River Act went some way towards addressing the defi-
ciencies of the RMA identified by Maori and allowed the incorporation of Ngati
Maniapoto tikanga, values, and aspirations into governance and management arrange-
ments for the first time.

The language used within the Maniapoto Deed and Waipa legislation marks a sig-
nificant shift away from viewing rivers as purely physical entities divisible into geo-
morphic, hydrologic, and ecological components. Indeed, the inclusion of Maori
principles and values in the legislation destabilizes the authority of western liberal mod-
ernist assumptions and ways of thinking about water as a resource and commodity to
be owned, exploited, and controlled.

The legislation recognizes and seeks to enable Ngati Maniapoto to exercise their
relational and reciprocal connections as kaitiaki with their awa. While there is
potential for the new co-governance and co-management arrangements to enable
transformative changes to river management and the knowledge used to inform
decisions, there is also the possibility that the dual system may reinforce the status
quo. At the institutional level, the WRA plays a role in advocating on behalf of
Ngati Maniapoto and the Waipa River, while the WRCuT is a source of potential
funding for restoration projects undertaken by the MMTB and for hapiz and marae
kaitiaki. The V&S and the obligations and responsibilities it places on local govern-
ment authorities provide a strong basis for the inclusion of matauranga and tikanga
in formal planning processes. This represents an enormous shift in the positioning
of Maori within the Waikato region. Weaknesses of these institutional arrangements
relate to concerns about transparency, authority, and legitimacy of the WRA to act
on behalf of all iwi, and the perceived distance between the WRA and those at the
grassroots level.

At the operational level, the co-management arrangements, and especially the JMAs,
place the MMTB firmly in the sightlines of the local authorities whose jurisdictions
overlap with the robe of Ngati Maniapoto. These arrangements strengthen provisions

89 National Institute of Water & Atmospheric Research Ltd, ‘Maniapoto Priorities for the Restoration of the
Waipa River Catchment’, Dec. 2014, available at: https:/www.waikatoregion.govt.nz/assets/ WRC/
Community/Iwi/Maniapoto-Priorities-for-the-Waipa-River.pdf; Waikato Regional Council, n. 22 above.
K. O’Bryan, Indigenous Rights and Water Resource Management: Not Just Another Stakebolder
(Routledge, 2018), p. 195.
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under the RMA and enhance the role of iwi in management and planning processes.
However, the complex nature of the co-governance framework and co-management
arrangements places an increased burden on the MMTB, which is compounded by
the continued dominance of western bureaucratic processes. Ongoing success may
require that local authorities give up some of their decision-making authority to
Ngati Maniapoto regarding resource use and allocation at both policy and implemen-
tation levels, and adopt new practices which conform more closely to tikanga and
Maori modes of governing and practice. While there is no guarantee that the new
co-management and co-governance arrangements will lead to the radical transforma-
tions desired by many Maori, there are clear signs that Aotearoa New Zealand is mov-
ing closer towards more sustainable and just river futures for all.
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