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Abstract

The use of criminal law in border control has gained increasing and warranted scholarly attention.
International criminal law is no exception, although the orientation of the debates in international law is
different from that at the national level. While scholarship on domestic border control is characterized
by a deep scepticism of the use of criminal sanction, the focus in international criminal law has been on
the exclusion of individuals suspected of involvement in an international crime from the protective sphere
of refugee law. The divergence of this scholarship does not fully account for how responses to allegations of
involvement in an international crime are often embedded within domestic immigration laws, making
concerns regarding domestic border control relevant for discussions in international criminal law. To exam-
ine these domestic entanglements, this article analyses an independently generated dataset of 122 cases in
20 countries concerning 102 individuals alleged to have participated in the 1994 genocide in Rwanda. This
dataset enables an empirical analysis of the role that international criminal law is playing in their extradition,
deportation or domestic prosecution. It argues that these cases are underpinned by plural types of expressive
work. They communicate not only an ongoing commitment to recognizing the universal wrong of genocide,
but also more ambiguous messaging about what constitutes a fair trial in Rwanda, who constitutes a ‘criminal
migrant’ and, to a Rwandan audience, the transnational penal reach of the Rwandan state.
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1. Introduction

On 4 May 2019, Jean Leonard Teganya was found guilty of two counts of immigration fraud and
three counts of perjury by the District Court of Massachusetts in Boston, based on his failure
to disclosure his alleged involvement in the 1994 genocide against the Tutsi in Rwanda.!

*I am very grateful for the excellent research assistance and academic insights offered by Mattia Pinto, Inés Schapira, Leonie
Rakaj, and Adrian Kilercioglu. In addition, I am indebted to a range of people for their comments and input including Mark
Drumbl, Miles Jackson, Phil Clark, Felix Ndahinda, Thijs Bouwknegt, Nick Huls, Tom de Boer, Timothy Longman, Alan Norrie,
Ana Aliverti, and Solange Mouthaan and the invitation and opportunity to present aspects of this work at Boston University,
Yale, the University of Warwick, the University of Oxford and at the British International Studies Association annual conference.

“The 1994 Genocide against the Tutsi in Rwanda’ is the descriptive phrase used in all official commemorative events and
currently supported and advocated for by the Rwandan government and a number of genocide survivor groups. In line with
this approach, in 2018 the United Nations General Assembly adopted resolution A/72/L.31, amending Resolution A/RES/58/
234, to designate 7 April as the International Day of Reflection on the 1994 Genocide against the Tutsi in Rwanda. For a
nuanced discussion of the violence in the 1990’s, particularly against Hutu and Twa civilians that is excluded, in part, through
this designation see S. Strauss, ‘The Limits of a Genocide Lens: Violence Against Rwandans in the 1990s’, (2019) 21 Journal of
Genocide Research 504.

© Foundation of the Leiden Journal of International Law 2020

https://doi.org/10.1017/50922156520000187 Published online by Cambridge University Press


mailto:nicola.palmer@kcl.ac.uk
https://doi.org/10.1017/S0922156520000187
https://doi.org/10.1017/S0922156520000187

790 Nicola Palmer

In immediate response to the judgment, Special Agent in Charge, Peter C. Fitzhugh from
Homeland Security Investigations, described the verdict as a victory in preventing the exploitation
of ‘America’s historic hospitality for immigrants’.? This use of domestic prosecutions for immigra-
tion offences based on allegations of involvement in an international crime fits into an emerging
global practice. In the United States of America (USA), the Teganya decision was preceded by three
similar decisions concerning Prudence Kantengwa, Beatrice Munyenyezi, and Gervais Ngombwa.
Following these verdicts, USA Attorney Carmen M. Ortiz said:

These cases should send a strong message to all those who would seek to cheat the immi-
gration system by lying about their background or otherwise deceiving U.S. immigration
authorities. The United States will not be a safe haven for those who conceal their past in
order to gain the privilege of living in this country.’

All three individuals will face deportation to Rwanda after serving their sentences, joining four
other Rwandans deported from the USA on suspicion of their involvement in the 1994 genocide.*

In the USA, border control is at the forefront of the justifications for these criminal convictions.
In Rwanda, these cases fit into a much wider set of activities pursued by the Rwandan Genocide
Fugitives Tracking Unit (GFTU), a specialist unit of the National Public Prosecution Authority
(NPPA). As of 2018, the GFTU had issued 911 indictments for individuals suspected of involve-
ment in international crimes.” To date, these proceedings have seen 19 individuals deported or
extradited to Rwanda to face genocide charges before the Rwandan national courts. Inside
Rwanda, these cases are ascribed a very different public meaning to the USA’s explicit focus
on border control. They are explained in terms of the latest victories in the ongoing global fight
against impunity for international crimes. This is echoed in the international press, which has
provided supportive commentary on the high-profile deportation of Rwandan genocide suspects
Léon Mugesera and Jean-Claude Henri Seyoboka from Canada and, among others, the extradi-
tions of Charles Bandora from Norway and Jean-Baptiste Mugimba and Jean Claude Iyamuremye
from the Netherlands.®

Read together these accounts of domestic legal proceedings concerning an international crime
express both a universal condemnation of genocide that extends beyond the nation state and
simultaneously are being drawn on to reinforce a state’s control of its borders. This article
examines this close relationship between national interests in border control and the universal
claims of international criminal law. It draws on an independently generated dataset of 122 cases
in 20 countries concerning the immigration status, extradition, deportation or trial of individuals
suspected of involvement in the Rwandan genocide. In addition to the 19 individuals returned to
Rwanda, in these proceedings 31 individuals have had their extradition to Rwanda denied, 36 have
faced domestic criminal trials outside of Rwanda and 29 people have had their refugee protection,
residency permits or citizenship revoked or have been prosecuted for immigration offences on the
basis of an allegation of their involvement in an international crime.” This article looks across these

“Rwandan man convicted for Immigration Fraud and Perjury in Connection with the 1994 Genocide’, United States
Attorney’s Office, District of Massachusetts, 5 April 2019, available at www justice.gov/usao-ma/pr/rwandan-man-convicted-
immigration-fraud-and-perjury-connection-1994-genocide.

3Rwandan sentenced to 21 months for immigration fraud’, US Immigration and Customs Enforcement: News Release,
11 October 2012, available at www.ice.gov/news/releases/rwandan-national-sentenced-21-months-immigration-fraud.

“The database discussed in detail in this article records the following individuals being deported to Rwanda from the USA:
Enos Irgaba Kagaba, Jean-Marie Vianney Mudahinyuka, Marie Claire Mukeshima, and Leopold Munyakazi.

5Genocide Fugitive Tracking Unit Report, April 2018, on file with author.

%See, for example, G. Holliday, ‘Rwanda genocide suspect deported from Canada’, Reuters, 24 January 2012, available at www.
reuters.com/article/us-rwanda-genocide-canada/rwanda-genocide-suspect-deported-from-canada-idUSTRESON1PF20120124.

"To reach the total of 122 cases it is necessary to note that six individuals did not have their refugee protection revoked in
the proceedings against them and one suspect’s extradition was upheld but he fled the country prior to being extradited.

https://doi.org/10.1017/50922156520000187 Published online by Cambridge University Press


https://www.justice.gov/usao-ma/pr/rwandan-man-convicted-immigration-fraud-and-perjury-connection-1994-genocide
https://www.justice.gov/usao-ma/pr/rwandan-man-convicted-immigration-fraud-and-perjury-connection-1994-genocide
https://www.ice.gov/news/releases/rwandan-national-sentenced-21-months-immigration-fraud
https://www.reuters.com/article/us-rwanda-genocide-canada/rwanda-genocide-suspect-deported-from-canada-idUSTRE80N1PF20120124
https://www.reuters.com/article/us-rwanda-genocide-canada/rwanda-genocide-suspect-deported-from-canada-idUSTRE80N1PF20120124
https://doi.org/10.1017/S0922156520000187

Leiden Journal of International Law 791

cases to describe the relationship between extradition and immigration related proceedings and then
engages in a close reading of cases in France, the United Kingdom (UK), the Netherlands, the USA,
Canada, and South Africa to offer a detailed analysis of the expressive work of these judgments, illu-
minating the role of international criminal law in domestic border control.

The article argues that these cases communicate not only an ongoing and important international
commitment to recognizing the wrong of genocide, but also more ambiguously what constitutes a
fair trial in Rwanda, who constitutes a ‘criminal migrant” and, to a Rwandan audience, the transna-
tional penal reach of the Rwandan state. In doing so, the article uses expressivism as a regulatory
principle in international criminal law. It is in disaggregating the public meanings of these cases that
we are then able to ask the difficult question; are these legal proceedings the right way to pursue the
laudable goals of deterrence, retribution or restoration following international crimes?

The argument of the article is structured around three points: first, it places the Rwandan cases
within the wider literature on the intersection of international criminal law and international refugee
law, showing a strong focus in this scholarship on ensuring the compatibility of these bodies of inter-
national law which are understood to uphold shared values. Drawing on insights from discussions in
domestic criminology and transnational criminal law, which adopt a more cautious approach to the
use of criminal law when dealing with the mobility of people, this section argues for the need to make
visible the entanglements of this international law within domestic immigration regimes. In doing so, it
questions the comfortable assumption that the major expressive function of international criminal law
at the domestic level is to reinforce the universal condemnation of international crimes.

The second section of the article focuses on the Rwandan cases, allowing us to look across
jurisdictions to see the domestic legal entanglements of international criminal law. A close reading
of a selection of jurisdictions where the majority of cases have been decided show how immigra-
tion proceedings regularly foreshadow extraditions, deportations, and criminal proceedings
against the same individuals. In these immigration proceedings, the domestic orientation of
the law is very apparent, with international law drawn on to differing extents and given domestic
interpretive content. This section argues that recognizing this domestic orientation of the law is
the first step to examining the potential for plurality in the expressive functions of these cases.

The third section pursues an expressivist assessment of these cases, examining what they com-
municate about the criminal justice system in Rwanda, about notions of who is an acceptable
immigrant and about how the Rwandan state engages with its diaspora. In doing so it shows
the plural expressions of these cases both in terms of the audiences they address and the norms
they communicate. The article demonstrates how proceedings relating to immigration law either
offer more favourable readings of fair trial rights in Rwanda than those described in extradition
proceedings or bypass an assessment of fair trial altogether. In addition, this expressivist review
highlights how the intentions underpinning the use of international criminal law in immigration-
related litigation centre on communicating ideas around criminal migrants, in addition to the
more established expressions regarding the legal norm criminalizing genocide. The article argues
that it is in acknowledging these plural expressions that scholars will be best placed to assess in a
more circumspect and critical fashion the ways in which the future of international criminal law
may lie in its domestic application.

2. International criminal law, refugee law and the use of exclusion, deportation,
and extradition

The use of criminal law in border control has gained increasing and warranted scholarly attention.®
International criminal law is no exception, although the orientation of the debates in international
law is different from that at the national level. While the scholarship on domestic border control is

8There is a growing body of scholarship in this domain concerning both domestic and international law. For a valuable
overview see K. F. Aas and M. Bosworth, The Borders of Punishment: Migration, Citizenship, and Social Exclusion (2013).
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characterized by a deep scepticism of the expansion of immigration related offences’ and the use of
deportation as a means of sanction,'? the focus in international criminal law has been on the exclu-
sion of individuals suspected of international crimes from the protective sphere of international ref-
ugee law. This exclusion is generally seen as justified, legitimate, and important for the integrity of
both of these bodies of international law as it reinforces the condemnation of international crimes.!!
The outcome is that in domestic discussions of border control, the examination of criminal law is
from a position of caution, while in international criminal law, it is more expansive, with attention
on the harmonization of two bodies of international law. Yet the domestic and the international legal
regimes are not hermetically sealed. As laid out below, what is often neglected in the scholarship on
refugee exclusion, is that the law being applied at the national level forms part of a state’s wider
immigration regime. In focusing on the Rwandan cases pursued around the globe, this article illu-
minates these domestic legal entanglements.

To some extent it is unsurprising that international criminal law and refugee law have historically
and currently been widely considered to reinforce shared values regarding the moral wrong of inter-
national crimes. In the aftermath of the Second World War, the Refugee Convention'? and the
Charter of the International Military Tribunal'® created the foundational agreements upon which
much of the subsequent international legal apparatus of both international criminal law and inter-
national refugee law has been built. These two bodies of law were co-constitutive and understood to
support one another. The first criminal charges at Nuremberg were brought just as the Refugee
Convention was being drafted. The exclusion of suspected war criminals was seen as a way of pro-
tecting the integrity of the asylum system while simultaneously reinforcing the international con-
demnation and universal sanction of the crimes themselves.'* At this early juncture, the key
expressive work credited to international criminal law, discussed at length in this article, already
extended beyond the simple communicative function of a particular punitive sanction handed down
in a specific case, to wider claims about its role in signalling shared moral outrage.'®

It was as a result of this assumed compatibility of these newly developing areas of international
law that there was very little debate or disagreement over the drafting of Article 1F(a) of the
Refugee Convention, which excludes individuals from the scope of the Convention where there
are ‘serious reasons for considering’ that they have ‘committed a crime against peace, a war crime,
or a crime against humanity, as defined in the international instruments drawn up to make pro-
vision in respect of such crimes’.!® The exclusion of individuals from refugee protection supported
the emerging legal norms regarding appropriate conduct both during war and towards civilians

°A. Aliverti, “The Wrongs of Unlawful Immigration’, (2017) 11 Criminal Law and Philosophy 375.

1OM. Bosworth, ‘Border control and the limits of the sovereign state’, (2008) 17 Social and Legal Studies 199.

117, C. Hathaway and C. J. Harvey, ‘Framing Refugee Protection in the New World Order’, (2001) 34 Cornell International
Law Journal 257; J. Bond, ‘Principled Exclusion: A Revised Approach to Article 1(F)(a) of the Refugee Convention’, (2013) 35
Michigan Journal of International Law 15.

121951 Convention Relating to the Status of Refugees, 189 UNTS 150. The subsequent 1967 Refugee Protocol removed the
original temporal and geographical restrictions that limited the Convention’s applicability to the aftermath of the Second
World War, 1967 Protocol Relating to the Status of Refugees, 606 UNTS 267. The term ‘Refugee Convention’ will be used
to refer to the 1951 Convention as modified by the Protocol.

13 Agreement for the prosecution and punishment of the major war criminals of the European Axis, signed at London, on
8 August 1945, UN Doc. 251.

MFor a discussion of debates supporting this reading at the time of drafting see G. Goodwin Gill and J. McAdam, The Refugee in
International Law (2007), 165. It should, however, be noted that the creation of refugee as a category of exception legitimated state
control of the movement of people. In this way, national security interests are built into the historical foundations of refugee law.

5As discussed in detail in Section 4, these claims about the expressive function of international criminal law (ICL) are
increasingly prevalent in the literature.

16This subsection forms part of the wider exclusion clause of Art. 1F which states that: “The provisions of this Convention shall
not apply to any person with respect to whom there are serious reasons for considering that: (a) he has committed a crime against
peace, a war crime, or a crime against humanity, as defined in the international instruments drawn up to make provision in
respect of such crimes; (b) he has committed a serious non-political crime outside the country of refuge prior to his admission to
that country as a refugee; (c) he has been guilty of acts contrary to the purposes and principles of the United Nations.’
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and protected groups as envisaged in international humanitarian law and the nascent field of
international criminal law. These mutually reinforcing dimensions are further visible in the expan-
sion of international criminal law in the 1990s. The establishment of the ad hoc Tribunals for
Rwanda and for the former Yugoslavia, the hybrid courts in Sierra Leone and Cambodia, and
the International Criminal Court (ICC) were contemporaneous with the Office of the United
Nations High Commissioner for Refugees’ (UNHCR) first set of public guidelines on Article 1(F).!”

These concurrent developments of international criminal law and international refugee law is
not to say that critiques of this area of law have been neglected but rather to draw attention to the
fact that these critiques have predominantly focused on enhancing the compatibility of these two
areas of international law. In particular, important concerns have been raised around the consis-
tency across jurisdictions of the standard of proof set by the benchmark of ‘serious reasons for
considering™'® and debates around the use of international criminal law to determine what con-
stitutes ‘committed” within Article 1F(a)."”” Much of the work in this area has offered suggestions
as to how international criminal law could help with the harmonization of the interpretations of
Article 1F(a) across domestic jurisdictions. Generally, the punitive impulse is very apparent, with
studies on individual refugee-receiving states focusing on examining the possibilities for domestic
prosecution of international crimes if return to the home country is denied?® and the difficulties
that arise when refugee status has been revoked but return is prohibited.?!

Within the more critically-oriented literature there is an important acknowledgment that dif-
ferent objectives underpin these bodies of law,?? with scholars such as Catherine Dauvergne rais-
ing concerns that, if imported wholesale into refugee law, international criminal law could
exponentially expand the area of refugee exclusion.” It is notable that Dauvergne’s critique is
published as part of an edited collection that is focused on domestic concerns about the use
of criminal law in border control where the turn to criminal law has been greeted with much more
scepticism. Within this literature, Mary Bosworth coined the phrase ‘penal humanitarianism’,
describing how calls to humanitarianism in areas of criminal law and migration allow penal power
to traverse national boundaries and travel globally.** Building on this work, Kjersti Lohne exam-
ines international criminal law as an instance of penal humanitarianism ‘disembedded from the
nation state altogether’.”> Looking at the refugee exclusion, trial, extradition or deportation of
Rwandan nationals builds on this work, providing an example of how this notion of international
penal humanitarianism is then ‘re-nationalized’ and enmeshed in domestic practices of immigra-
tion, extradition, and criminal law. Bringing these criminological insights to bear on the debates in

7UN High Commissioner for Refugees (UNHCR), ‘The Exclusion Clauses: Guidelines on their Application’, 2 December
1996, available at www.refworld.org/docid/3ae6b31d9f.html; for a discussion on this concurrent development see Bond, supra
note 11, at 21-5.

M. Holvoet, ‘Harmonizing Exclusion under the Refugee Convention by Reference to the Evidentiary Standards of
International Criminal Law’, (2014) 12 Journal of International Criminal Justice 1039.

19S. S. Juss, “The Notion of Complicity in UK Refugee Law’, (2014) 12 Journal of International Criminal Justice 1201.

20]. Rikhof, ‘Prosecuting Asylum Seekers Who cannot be Removed: A Feasible Solution?, (2017) 15 Journal of International
Criminal Justice 97.

217, Reijven and J. van Wijk, ‘Caught in Limbo: How Alleged Perpetrators of International Crimes who Applied for Asylum
in the Netherlands are affected by a Fundamental System Error in International Law’, (2014) 26 International Journal of
Refugee Law 1.

22]. Bond and M. Krech, ‘Excluding the most vulnerable: Application of Article 1F(a) of the Refugee Convention to child
soldiers’, (2016) 20 International Journal of Human Rights 567.

2C. Dauvergne, ‘The Troublesome Intersections of Refugee Law and Criminal Law’, in K. Aas and M. Bosworth (eds.), The
Borders of Punishment: Migration, Citizenship, and Social Exclusion (2013), 78, at 79.

24M. Bosworth, ‘Penal humanitarianism? Sovereign power in an era of mass migration’, (2017) 16 New Criminal Law
Review 39, at 40.

%K. Lohne, ‘Penal humanitarianism beyond the nation state: An analysis of international criminal justice’, (2020) 24(2)
Theoretical Criminology 145, at 146.
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international criminal law asks us to turn our attention to the domestic entanglements of inter-
national criminal law within the wider set of immigration practices.

International criminal law is somewhat of a late-comer to these legal realist interests in the
background rules, in this instance immigration laws, that are at work in any legal regime.?®
For some time debates in transnational criminal law, particularly those around the criminalization
of human trafficking, have prompted scholars to acknowledge that treaty development that
requires states to criminalize trafficking, smuggling, and modern slavery simultaneously restrict
the capacity to claim asylum?” and have actively reinforced immigration control measures.”®

Yet within discussions of Article 1F, the domestic immigration law dimensions are often explic-
itly separated from the analysis undertaken by international lawyers?® and, where they are
included, they are examined in terms of the compatibility between refugee exclusion and extradi-
tion law. Here the bodies of law are once again assumed to reinforce shared values with, for exam-
ple, Geoff Gilbert noting that ‘denying the status of refugee ... makes transfer to stand trial [for
international crimes] more viable’.** Extradition is then framed as a way of upholding the funda-
mental guarantee of non-refoulement while ensuring ‘non-impunity’. In this vein, the Rwandan
extradition cases in the Netherlands following the revocation of refugee status have been examined
as a preferred outcome.’! In short, the combination of refugee exclusion and extradition law are
understood to work together to both fight impunity and protect the integrity of the refugee sys-
tem.>> However, this international criminal law literature fails to take sufficient account of how
refugee exclusion is embedded in wider domestic immigration regimes. Insights from debates in
criminology on crime and border control and in legal realist discussion in transnational law on the
use of criminal law to constrain global mobility prompt a closer examination of the domestic work
of international criminal law in controlling borders. In doing so, this empirical enquiry is set
within a wider trajectory of scholarship raising critique of the use of criminal law as a means
of realizing and protecting human rights.*’

A broader examination of the cases relating to Rwandan nationals, all of which concern the
allegation of involvement in international crimes, provides an opportunity to look across juris-
dictions to describe the domestic immigration and extradition laws. The domestic orientation
of these laws has been largely neglected due to the focus in the literature on the harmonization
of international law and the strength of the moral impulse of ‘fighting impunity’ so deeply embed-
ded in international criminal law. The focus on the Rwandan cases enables an analysis of the role
of international criminal law in domestic immigration regimes, including, but not limited to, the
incorporation of Article 1F of the Refugee Convention. In doing so, it draws attention to how, in
the Rwandan cases, immigration proceedings regularly foreshadow extraditions, deportations, and

26R. Hale, ‘Bargaining, Duress, and Economic Liberty’, (1943) 43 Columbia Law Review 603. It is important to note that
there is increasing interest among international criminal lawyers in legal realism and empirical research; see J. Powderly,
‘International criminal justice in an age of perpetual crisis’, (2019) 32 Leiden Journal of International Law 1, building on
editorial insights in E. Van Sliedregt, ‘International Criminal Law: Over-studied and Underachieving?, (2016) 29 Leiden
Journal of International Law 1.

%7]. C. Hathaway, ‘The Human Rights Quagmire of “Human Trafficking”, (2008) 49 Virginia Journal of International Law 1.

ZImmigration control is a highly significant factor influencing human trafficking and modern-day slavery, see J. Halley,
‘Anti-trafficking and the New Indenture’, in P. Kotiswaran (ed.), Revisiting the Law and Governance of Trafficking, Forced
Labor and Modern Slavery (2017), 179.

Bond, supra note 11, at 19.

39G. Gilbert, ‘Undesirable but Unreturnable: Extradition and Other Forms of Rendition’, (2017) 15 Journal of International
Criminal Justice 55, at 58.

3IM. P. Bolhuis, L. P. Middelkoop and J. van Wijk, ‘Refugee Exclusion and Extradition in the Netherlands: Rwanda as
Precedent?’, (2014) 12 Journal of International Criminal Justice 1115.

32Gilbert, supra note 30, at 56.

33For a crucial collection of writings in this vein see K. Engle, Z. Miller and D. M. Davis, Anti-Impunity and the Human
Rights Agenda (2016).
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criminal proceedings against the same individuals and asks for a closer interrogation of the dif-
ferent types of expressive work that these proceedings are doing.

3. Cases concerning the immigration status, deportation, extradition, and trial of
individuals suspected of involvement in the 1994 Rwandan genocide

The importance of expressing the ongoing condemnation of the Rwandan genocide and establish-
ing the individual responsibility of those involved, has been a central driver in the extensive efforts
to locate and arrest Rwandan genocide suspects around the world.** To understand the reach and
extent of this transnational phase of post-genocide accountability-seeking, that has run concur-
rently with, and now extends beyond, the operation of the United National International Criminal
Tribunal for Rwanda (ICTR) and the localized gacaca courts,” it is necessary to start with the
formation and work of the GFTU. Since 2007, the GFTU has endeavoured to investigate allega-
tions against genocide suspects living outside of Rwanda and to co-operate with national prose-
cution services and international judicial bodies to either prosecute the accused in the host state or
extradite or deport them to Rwanda. The establishment of the GFTU was preceded by an initial
partnership formed in 2004 among Interpol, the ICTR, and the NPPA. This led to the issuing of
300 Interpol Red Notices against Rwandan nationals,*® including the then nine remaining ICTR
fugitives.’”” While these Interpol warrants have been a centrepiece of the work of the GFTU, the
number of indictments issued by the Rwandan government goes well beyond this, with the official
GFTU report from April 2018 stating that 911 indictments have been issued.

The number of completed and ongoing cases is more difficult to determine and as a result this
article draws on an independently generated dataset that maps, as comprehensively as possible, all
of the jurisdictions in which cases concerning Rwandan genocide suspects have been or are
currently being heard. Within this dataset a case constitutes a set of legal proceedings, including
an initial decision and any subsequent appeals. These cases have been heard in 20 different juris-
dictions, with completed or ongoing litigation in Sweden, Denmark, the Netherlands, France, Italy,
the UK, Switzerland, Finland, Belgium, Germany, Norway, the USA, Canada, the Democratic
Republic of Congo, Uganda, Zambia, Malawi, Kenya, South Africa, and New Zealand. From the
total of 122 cases, 60 judgments were publicly available. These cases were heard in 12 of the
20 countries in which proceedings have been undertaken.’® Where the judgments were not publicly
available, cases were only included where information could be triangulated through three separate
sources, including media reports and key informant interviews. What is crucial is that across the
different jurisdictions these cases have been decided under three possible legal regimes: extradition
proceedings, immigration proceedings, and domestic criminal trials.

341t is important to note that some of these proceedings have been strongly driven by genocide survivor groups and their
supporters in the diaspora; F. Ndahinda, ‘Survivors of the Rwandan Genocide under Domestic and International Legal
Procedures’, in R. Letschert et al. (eds.), Victimological Approaches to International Crimes: Africa (2011). I am grateful to
Felix Ndahinda for highlighting how, in the recent trial of Fabien Neretse in Belgium, Martine Beckers played a key role
in pushing for prosecutions and the Gauthier family in France have been another key domestic actor in triggering proceedings
in France.

35The United Nations Mechanism for International Criminal Tribunals (UN MICT) is still in operation and has retained
jurisdiction over three Rwandan suspects who are still at large. While the literature on the ICTR and gacaca is wide-ranging
and well established, the cases conducted outside of Rwanda are yet to be looked at in their entirety. There is some schol-
arship on individual cases; see, for example, L. Reydams, ‘Niyonteze v. Public Prosecutor’, (2002) 96 American Journal of
International Law 231.

3°E. Gasana, ‘Inspector General of Police addressing the g4th Interpol General Assembly in November 2015’, available at
www.interpol.int/en/News-and-Events/Events/2015/84th-INTERPOL-General- Assembly.

%7Six cases of individuals still at large were transferred from the ICTR to Rwanda. One of these men, Ladislas Ntaganzwa,
was arrested and extradited from the DRC.

3These countries are Sweden, Denmark, the Netherlands, France, Italy, the UK, Finland, Norway, the USA, Canada, Kenya,
and South Africa.
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In the analysis below, the dataset as a whole is drawn on to identify overarching trends regard-
ing the outcomes of the decisions and the relationship between immigration, extraditions deci-
sions, and domestic trials. The jurisdictions in which written judgments were available are focused
on building the arguments regarding the domestic orientation of the applicable laws and the
expressive roles of these decisions regarding fair trial in Rwanda and the suspect’s immigration
status. Overall, the disaggregation of cases concerning immigration, extradition or domestic trial
makes it possible to identify the differences in legal reasoning, across jurisdictions and across dif-
ferent areas of law. It is this comparative undertaking that illuminates the mutually reinforcing
relationship between national interests in border control and universal claims regarding the wrong
of international crimes.

3.1 Domestic entanglements

To make sense of the role of international law in the diverse jurisdictional settings in which
Rwandan genocide suspects have been pursued, it is important to acknowledge the domestic ori-
entation of the relevant law that is being applied. These domestic entanglements challenge the
current scholarship’s general focus on international criminal law’s compatibility with interna-
tional refugee law, showing the varied roles that international law plays in what is fundamentally
legislation relating to the immigration law of the state concerned. Within the dataset all of the
refugee-related decisions are based on domestic immigration law, only some of which include
the wording reflected in the 1951 Refugee Convention. The extent of this domestic orientation
is immediately evident when looking at one of the questions that has featured heavily in the lit-
erature on international criminal law and Article 1F generally, that of the standard of proof
required to support the allegation of involvement in an international crime. Looking across
the cases, domestic immigration law is hard at work. It is this initial observation that suggests
the need to look at the expressive work of these decisions beyond their role in singularly support-
ing the moral condemnation of international crimes.

The majority of the cases in the dataset have occurred in France (31), the Netherlands (14), and
the USA (12) and 33 of these decisions were available and reviewed. A brief discussion of the law
as it has been applied in these jurisdictions shows the differing level of influence of international
law in these domestic legal immigration regimes. In addition, the Canadian cases have been
included as they highlight how judicial interpretation contributes to the domestic orientation
of the laws. Together, describing these domestic entanglements suggests that these cases may
be oriented towards different audiences and may be doing different types of expressive work.

In the Netherlands, the key piece of domestic legislation is the Aliens Act 2000 within which
Article 33(a) provides the administrative means through which a residency permit can be can-
celled if information that could lead to the rejection of a refugee application was withheld or incor-
rectly represented.39 It is this administrative measure that, in the cases reviewed, then enables
consideration of Article 1(F)(a) of the Refugee Convention and whether information grounding
exclusion was withheld or misrepresented. Showing the importance of domestic interpretations of
the relevant law, the Convention is then given very specific content, placing the burden on the
state to demonstrate that there are ‘serious grounds for believing’ that a foreign national is subject
to the criteria and explicitly addressing the threshold of what constitutes ‘committed’, establishing
a ‘personal and knowing participation test’.*’

¥ Aliens Act 2000 (Wet van 23 november 2000 tot algehele herziening van de Vreemdelingenwet), Staatsblad 2000, 495.

“0This requires that D knew or ought to have known that his actions were crimes (‘knowing participation’) and that he
states he participated or if there is information that establishes (a) his active participation or (b) that his actions or neglect
facilitated or directly contributed to Article 1F crimes. For an example of its application in Sector of Administrative Law, of the
Hague District Court 19 March 2009 Case numbers AWB 07/47035, 07/47037 see uitspraken.rechtspraak.nl/inziendocument?
id=ECLI:NL:RBSGR:2009:BH9344.
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In France, the court similarly directly applies the standard of ‘serious reasons for considering’
as found in the Refugee Convention. However, in addition, Article L. 712-2 of the Code of Entry
and Residence of Foreigners and of the Right of Asylum provides that asylum seekers shall not
benefit from subsidiary protection if there are serious reasons to believe that they have committed
a crime against the peace, a war crime or a crime against humanity.*! The cases in the dataset do
not provide details on what is required to meet this standard, although in cases such as those
brought against the former Rwandan first lady Agathe Kanziga Habyarimana, it was held that
it is sufficient in meeting this legal threshold to rely on secondary sources such as non-
governmental organizations (NGO) reports and anonymous testimony before other jurisdictions’
courts, including the ICTR.*?

In the USA, the cases concerning Rwandan nationals have been decided exclusively under
domestic immigration law. The Immigration and Nationality Act 1952, Section 208, establishes
that an individual can be excluded from asylum protection if they ‘ordered, incited, assisted, or
otherwise participated in the persecution of any person on account of race, religion, nationality,
membership in a particular social group, or political opinion’.** The standard of proof required to
meet this ‘persecutor’s bar’, is that there is sufficient evidence if it ‘raises the inference™* of par-
ticipation in persecution and this is then coupled with litigation relating to domestic criminal
offences for immigration fraud.

In Canada, the case against Mugesera directs us towards Section 19(1)(j) of the Immigration
Act 1985 which, at the time it was in force, established that a person shall not be granted admission
to Canada if there are ‘reasonable grounds to believe’ that they have committed a crime against
humanity outside Canada. In this case, the Supreme Court established that the standard of ‘rea-
sonable grounds to believe’ that the defendant was involved in an international crime requires
something more than mere suspicion, but less than the standard applicable in civil matters of
proof on the balance of probabilities. The Court goes on to state that ‘reasonable grounds will
exist where there is an objective basis for the belief which is based on compelling and credible
information’*> This standard is a domestic one and at this juncture the law did not refer to
the ‘serious reasons for considering’ articulated in international law. This Immigration Act has
now been replaced by the Immigration and Refugee Protection Act (IRPA)* which directly incor-
porates Article 1F of the Refugee Convention in Section 98 of the Act. The IRPA was already in
force by the time Mugesera’s case came before the Supreme Court in 2005. However, the Court
referred to the law as it was at the time of his initial exclusion decision. One of the outcomes of this
appears to have been that this domestically generated standard of proof has now been generally
applied as the standard of proof set by the wording ‘serious reasons for considering’.*’

There is a lot that could be unpacked here and, at this juncture, this analysis offers a basic
sketch. Nonetheless, what is clear is that the applicable law is embedded in legislation that is fun-
damentally oriented towards domestic immigration control and it makes use of the standard set
through the Refugee Convention to differing degrees. It is not simply a question of drawing on
international criminal law as a tool to harmonize the domestic implementation of international
refugee law. The intentions underpinning these laws are domestically as well as internationally

4ICode of Entry and Residence of Foreigners and of the Right of Asylum (Code de I'entrée et du séjour des étrangers et du
droit d’asile, CESEDA), 24 November 2004, available at perma.cc/943H-E4]D.

42Agathe Kazinga Habyarimana, Council of State, N° 311793, available at www.asser.nl/upload/documents/DomCLIC/
Docs/NLP/France/Agathe_Habyarimana_Conseil_d_Etat_16-10-2009.pdf.

431952 Immigration and Nationality Act, Section 208(b)(2)(A)(i), 8 U.S.C. § 1158(b)(2)(A)(i).

] eopold Munyakazi v. Loretta E. Lynch, Attorney General, United States Court of Appeals for the Fourth Circuit, No. 15-
1735, at 15, referencing Alvarado v. Gonzales, 449 F.3d 915, 930 (9th Cir. 2006), available at www.ca4.uscourts.gov/Opinions/
Published/151735.P.pdf.

BMinister of Citizenship and Immigration v. Léon Mugesera [2005], 2 SCR, para. 114.

462001 Immigration and Refugee Protection Act.

“’See Bond, supra note 11, at 39.
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oriented. An expressivist examination of these cases enables a disaggregation of the potential audi-
ences that are being addressed and opens up the potential to make visible the different normative
expressions that are at play. This, however, requires a careful account as to what is meant by
expressivism and why it may be analytically valuable for cases drawing on international criminal
law that are being decided under a range of domestic laws.

4. Examining the expressive work of the cases concerning participation in the
Rwandan genocide

Within the literature on international criminal law, expressivism has been drawn on as a justifi-
cation not only for the punishment of those convicted of international crimes,*® but also for the
selection of suspects,*® the specific charges,” the trials themselves,”! and as a way of assessing the
value of dissenting opinions.”* The focus on the capacity of international criminal law to generate
and legitimate new legal norms has led scholars to describe expressivism ‘as the best justification
for the ICC’s work’.>®

At first glance, this turn to expressivism may seem to relieve international criminal law of some
of its anxieties around establishing a deterrent effect in situations of collective violence or offering
proportionate punishment to such severe harms. However, as Elizabeth Anderson and Richard
Pildes suggest, expressivist justifications for particular legal practices do not stand as goals in
and of themselves, the aim is not to ‘maximise the proper amount of expression in the world’.>*
In their view, an expressivist examination offers a way of interrogating the connection between the
use of particular legal processes and the efforts to achieve specific goals. An expressivist approach
allows us to ask: are these legal proceedings the right way to pursue the goals of deterrence, retri-
bution or restoration? In this way, an expressivist examination of these legal proceedings functions
as a regulative principle for intentions, not as a goal of action.>

Examining these intentions requires accounting for what those undertaking these trials are
intending to express and what they think their actions do express alongside, and in addition
to, an external evaluation of the ‘public meaning of their actions’.*® How are these trials being
interpreted by others? In Anderson and Pildes’ view this should be coupled with an ‘external nor-
mative judgement™ that sets external criteria as to whether these attitudes that are being
expressed are appropriate. This approach to expressivist analysis means that it can be usefully
drawn on to look at legal proceedings decided under different branches of law. It also asks us
to disaggregate the ‘public’ that may be addressed by trials concerning allegations of involvement
in international crimes. This disaggregation is particularly pertinent when, as discussed in the
previous section, these trials are being conducted in courts applying domestically oriented immi-
gration related laws alongside extradition and criminal law.

#Mark Drumbl explores the expressive value of both the trial and the resultant punishment as a ‘moral educator’ in
M. A. Drumbl, Atrocity, Punishment, and International Law (2007), 173-6.

“M. M. de Guzman, ‘Choosing to Prosecute: Expressive Selection at the International Criminal Court’, (2012) 33 Michigan
Journal of International Law 265.

D. M. Amann, ‘Group Mentality, Expressivism, and Genocide’, (2002) 2 International Criminal Law Review 93.

SID. Luban, ‘Fairness to Rightness: Jurisdiction, Legality and the Legitimacy of International Criminal Law’, in S. Besson
and J. Tasioulas (eds.), The Philosophy of International Law (2012), 569.

52N. Jain, ‘Radical Dissents in International Criminal Trials’, (2018) 28 European Journal of International Law 1163.

3de Guzman, supra note 49, at 270; this expressivist turn has recently been described and elaborated on in B. Sanders, “The
expressive turn of international criminal justice: A field in search of meaning’, (2019) 32 Leiden Journal of International Law 851.

4E. S. Anderson and R. H. Pildes, ‘Expressive Theories of Law: A General Restatement’, (2000) 148 University of
Pennsylvania Law Review 1503.

>Tbid.

*Ibid., at 1513.

Ibid., at 1518.
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In the established scholarship on expressivism in international criminal law, the potential
diversities of the communities are, to some extent, acknowledged. De Guzman describes these
communities as ‘states, nongovernmental organizations (NGOs), affected communities, and
the global community’,”® while other scholars are more circumspect, acknowledging the notion
of the international community as ‘figurative™ or more critically as ‘illusory’.®* However, as the
domestic orientation of the law discussed in the previous section suggests, in these transnational
cases the ‘affected community” includes an immediate domestic audience, alongside and in addi-
tion to the affected Rwandan community. As argued in the next section, this requires that the
decisions relating to extraditions be looked at alongside those relating to immigration, where
the orientation to the host state’s domestic audience is particularly pertinent. In addition, while
the existing writings do acknowledge the need to disaggregate the communities to which the
expressive value of trials are communicated, less attention is given to the possibility that the norms
themselves may be plural and contradictory.®! It is only in exploring the potential plurality of the
norms expressed that the heterarchical operation of international criminal law starts to become
visible.®?

To engage with this heterarchical structure and the potential plurality of normative expres-
sions, to a variety of communities, it is necessary to disaggregate the expressive functions of these
proceedings to examine which courts are signalling what, to whom. As discussed in the next sec-
tion, disaggregating the expressive functions of these cases goes some of the way in helping to
explain the stark divisions in the dataset that has seen five countries refusing to send individuals
back to Rwanda and ten countries supporting their extradition or deportation. The legal standards
and expressive role of immigration law, rather than extradition law alone, needs to be accounted
for when explaining these differences. The next section separates out these different expressive
functions, showing what these cases say about the criminal justice system in Rwanda and about
the role of international criminal law in domestic immigration law. It is then possible to ask
whether these different expressive roles illuminate appropriate intentions underpinning these par-
ticular actions. In this way expressivism, as a regulatory principle, offers an analytical tool to assess
the use and work of international criminal law in immigration and extradition proceedings, rather
than simply falling back on comfortable assumptions about the value of ‘fighting impunity’. As
demonstrated below, it helps to explain how and why international criminal law can be drawn on
to re-enforce national borders while continuing to make universal claims.

4.1 The criminal justice system in Rwanda

One of the most striking issues across all of the cases in the dataset is that, although decided
according to very different laws, they all offer an assessment of the criminal justice system in
Rwanda. In doing so, they offer judicial expressions on fair trial rights in Rwanda today. Here
the picture is complex as the dataset shows marked differences in appraisals of the Rwandan crim-
inal justice system both across and within different jurisdictions. Within jurisdictions, immigra-
tion proceedings offer a more positive reading of fair trial than articulated in the extradition
proceedings or they provide a route through which an assessment of fair trial is bypassed alto-
gether. To explore this complexity, it is helpful to break these cases into five categories:

8de Guzman, supra note 49, at 268.

*R. D. Sloane, “The Expressive Capacity of International Punishment: The Limints of the National Law Analogy and the
Potential of International Criminal Law’, (2007) 43 Stanford Journal of International Law 39, at 41.

0P, Roberts and N. McMillan, ‘For Criminology in International Criminal Justice’, (2003) 1 Journal of International
Criminal Justice 315, at 330.

SIFor a notable exception that does acknowledge plural expressions see M. A. Drumbl, ‘Victims who Victimise’, (2016)
4 London Review of International Law 217.

S2Writings on constitutional pluralism have similarly engaged with heterarchical patterns of normative authority; see
N. Walker, ‘The Idea of Constitutional Pluralism’, (2002) 65(3) Modern Law Review 317.
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1. Cases where extradition to Rwanda is currently refused
Relevant jurisdictions: France, the UK, Italy, Switzerland, Finland
2. Cases where extradition to Rwanda has been allowed
Relevant jurisdictions: Sweden, Denmark, the Netherlands, Norway, Germany, the DRC;

3. Cases where the immigration decisions alone have resulted in deportation to Rwanda
Relevant jurisdictions: Uganda, Canada, the USA;

4. Cases where only domestic criminal trials have been undertaken
Relevant jurisdiction: Belgium;

5. On-going proceedings
Relevant jurisdictions: Zambia, New Zealand, Malawi, Kenya, South Africa.

With ten states sending individuals back to Rwanda and only five states refusing to do so, an
initial assessment would suggest that there has been a shift from the ‘judge-spun web of scepti-
cism’® on fair trial rights in Rwanda, correctly identified by Mark Drumbl in 2007, towards one of
increasing confidence in the Rwandan criminal justice system. This change was seemingly ushered
in by the ICTR’s second wave of decisions to transfer some of its remaining caseload to Rwanda.®*
Yet, a closer look at the timing of cases refusing extradition challenges this linear account, most
notably with France and the UK refusing extradition in 2016 and 2017, respectively, despite extra-
ditions being upheld in Norway, Sweden and subsequently by the European Court of Human
Rights (ECtHR) in 2011, by Denmark in 2013, the Netherlands in 2016, and Germany in 2017.

In the European cases, the legal standard of assessment centres on whether, under Article 6 of
the European Convention for the Protection of Human Rights and Fundamental Freedoms
(ECHR), there is a ‘real risk of a flagrant denial of justice’. The interpretative approach across
the European cases has been broadly uniform regardless of whether the country is deciding to
extradite or not, with, for example, the UK cases supporting Lord Phillips’ assessment in RB
(Algeria)®® that in determining what constitutes a flagrant denial, the Court should consider
the outcome of a breach, if it eventuates, such as whether there is ‘a significant adverse outcome,
in terms of the nature of conviction and sentence’.%® As a result, the importance of these cases has
often been framed in terms ‘of a very particularized risk’®” facing Rwandan nationals without any
immediately visible wider implications of the decisions. However, focusing exclusively on the legal
norms expressed through the ECHR obscures the differences in what is being expressed about
criminal justice in Rwanda, which is being determined both as being fair and as being unfair
and crucially the role that immigration law is playing in the processes overall. As argued above,
to take account of this pluralism, it is necessary to disaggregate our expressionist appraisals.

4.1.1 Category 1 - Cases where extradition to Rwanda is currently refused
For states that continue to deny extradition to Rwanda, the court decisions communicate two
central concerns regarding fair trial in Rwanda. The first focuses on the domestic legal framework

%M. A. Drumbl, ‘Prosecution of Genocide v. the Fair Trial Principle: Comments on Brown and others v. the Government of
Rwanda and the UK Secretary of State for the Home Department’, (2010) 8 Journal of International Criminal Justice 289, at 300.

%4Prosecutor v. Jean Uwinkindi, Decision on the Prosecutor’s Request for Referral to the Republic of Rwanda, Case No.
ICTR-2001-75-R11bis, T. Ch., 28 June 2011; Prosecutor v. Bernard Munyagishari, Decision on the Prosecutor’s Request
for Referral to the Republic of Rwanda, Case No. ICTR-05-89-R11bis, T. Ch., 6 June 2012; in addition, six cases concerning
ICTR fugitives have been transferred with five suspects still at large.

RB (Algeria) v. Secretary of State [2010] 2 AC 110.

6Tbid.

See Gilbert, supra note 30, who contrasts the implications of this decision with NA v. United Kingdom, ECtHR (2008),
Section 4, No. 25904, in which it was held that a general situation of violence (in this case in Sri Lanka) might expose the
claimant to a real risk of ill-treatment contrary to Art. 3 of the ECHR.
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and the second on the capacity to raise an effective defence. Immigration courts, however,
have offered a different reading, looking more favourably on Rwanda’s capacity to provide a
fair trial.

The domestic legal framework has been a long-standing point of assessment in all of the cases
concerning the transfer,® extradition, and deportation to Rwanda of individuals suspected of
involvement in the 1994 genocide. In 2007, the Rwandan parliament passed a bespoke
‘Transfer Law’® to facilitate the reception of cases from both the ICTR and from third country
jurisdictions. However, the initial refusal by the ICTR to transfer cases to Rwanda highlighted
concerns over the resultant law which established a life-sentence with solitary confinement as
the maximum penalty, coupled with issues regarding the willingness of witnesses to testify for
the defence. The Rwandan parliament responded to these criticisms through extensive legislative
change, removing the solitary confinement condition for cases that fell under the Transfer Law
and reforming their witness protection programme. This resulted in the ICTR’s Uwinkindi deci-
sion, which granted transfer to Rwanda, stating that, ‘the relevant Rwandan laws must be given a
chance to operate before being held to be defective’.”? Yet the domestic legal framework remains
one of the two reasons that extraditions continue to be refused.

The most recent UK High Court decision denying extradition turned in part on a question of
Rwanda’s domestic legal framework. The issue concerned the wording adopted in very recent leg-
islation concerning the completion of the gacaca proceedings in Rwanda. Under Article 8 of
Organic Law No 04/2012/OL:

a person extradited to be tried in Rwanda and who has been sentenced by Gacaca Courts
should be tried by a competent courthouse provided by this organic law. However, the deci-
sion of the Gacaca Courts shall first be nullified by that Court.

One of the respondents in this case, Emmanuel Nteziryayo, had been acquitted by a gacaca court
and the UK High Court went on to find that Article 8 only referred to someone who had been
sentenced, which the Court took to mean ‘and thus convicted’, leaving Nteziryayo’s acquittal in
place and his extradition unlawful on the basis of double jeopardy.”!

In France, since 2014, the Cour de cassation (Criminal Chamber) has consistently held that
there was an insufficiently precise and accessible definition of what constituted genocide and a
crime against humanity under Rwandan law, at the time that the incriminating facts were com-
mitted.”> This position is held despite the acknowledgment of the enactment of the 1948
Convention on the Prevention and Punishment of the Crime of Genocide and the 1968
Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against
Humanity, which the Cour de cassation has found to have insufficient indication of the penalty
prescribed for these offences.”® This reasoning has been criticized but nonetheless appears to be
well established within France. Unlike the UK concerns regarding the domestic legal framework,
this does not leave any scope for the Rwandan government to amend the applicable law in order to
facilitate extradition and these decisions have now been followed by domestic criminal trials for

%81t is important to note the legal standard applied in the cases transferred from the ICTR are specific to Rule 11bis of its
Rules of Evidence and Procedure.

%Organic Law No. 11/2007 of 16 March 2007 Concerning the Transfer of Cases to the Republic of Rwanda from the
International Criminal Tribunal for Rwanda and From Other States (Official Gazette of the Republic of Rwanda. Year
46, no. special, 19 March 2007).

"Prosecutor v. Jean Uwinkindi, Decision on Prosecutor’s Request for Referral to the Republic of Rwanda, Case No. ICTR-
2001-75-R11bis, Referral Chamber, 28 June 2011, para. 103.

"'Rwanda v. Nteziryayo and Others [2017] EWHC 1912 (Admin), paras. 431-45.

72Cour de cassation (Criminal Chamber) n° 13-87.888.

73Cour de cassation (Criminal Chamber) n°® 13-86.631.
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genocide in France against Pascal Simbikangwa, Octavien Ngenzi, and Tito Barahira.”* In these
extradition cases, the expressive content is not only about an on-going commitment to the uni-
versal wrong of international crimes, it is also an expression regarding fair trial in Rwanda. This
expressive content differs in the cases concerning suspects’ immigration status.

The French courts have heard the most cases relating to Rwandan genocide suspects, with 20
cases concerning extradition, all of which have been denied, six cases relating to the suspects’
immigration status, and five domestic trials. In contrast to the extradition decisions, all six
immigration-related cases have resulted in the revocation of refugee protection or the removal
of residency permits. In addition, these immigration proceedings have moved towards offering
a more positive reading of fair trial. In the cases before the National Court on the Right of
Asylum (CNDA), the Court has stated that the Rwandan judicial system will provide a fair trial.”
This is in contrast to a number of the initial investigative chamber decisions, denying extradition
on fair trial concerns, including the standard and length of imprisonment and treatment of
defence counsel. The concerns regarding defence counsel are mirrored in the UK extradition deci-
sion where the courts’ assessment of the standard and capacity of Rwandan defence counsel pro-
vided the central pillar for justifying the refusal to extradite.”

Looking at these critical expressions on fair trial rights highlights the importance of taking
simultaneous account of proceedings adjudicating extradition and immigration status.
Immigration and refugee status proceedings cannot be neatly separated from the extradition pro-
ceedings, nor do they necessarily reinforce shared values. An expressivist analysis suggests that
these proceedings are underpinned by different intentions, one oriented towards the types of peo-
ple who ‘should’ be granted the right to stay in a country and the other towards an assessment of a
foreign state’s criminal justice system. Those focusing on assessing a foreign jurisdiction are more
comfortably critical than those focused on determining when a foreign national should legally
‘belong’ to the host state. As a result, the decisions are doing different types of communicative
work. These differences in extradition and immigration proceedings are similarly apparent in
cases where extradition to Rwanda has been granted.

4.1.2 Category 2 - Cases where extradition to Rwanda has been granted

Where extraditions have been granted the expressions of fair trial rights in Rwanda are more
favourable; however, immigration and refugee-related proceedings have also simultaneously
enabled an avoidance of any fair trial assessment altogether. In the dataset, immigration-
related deportations to Rwanda started in 2005 but it was only in 2011 that the first extradition
was granted, following Uwinkindi’s transfer from the ICTR. The Norwegian courts led on this
issue, with the extradition of Charles Bandora. The Oslo District Court, relying heavily on the
transfer decisions of the ICTR, found that ‘given the changes that Rwanda has made to its laws
and legal system, and the guarantee that Rwanda has provided that Mr Bandora will be given a
fair trial ... there are no longer any grounds for rejecting the application’.”” This was followed
by a favourable decision handed down by the European Court of Human Rights (ECtHR).”® In
these decisions and the cases that followed in Denmark and Germany, the legislative frame-
work in Rwanda was read favourably by the courts. Similarly, in the most recent decisions in

7For a detailed discussed of the Simbikangwa case see H. L. Trouille, ‘France, Universal Jurisdiction and Rwandan
génocidaires: The Simbikangwa Trial’, (2016) 14 Journal of International Criminal Justice 195.

>Cour Nationale du Droit D’Asile (National Court on the Right of Asylum) Mme N. épouse G. N°14005451, 16 October
2015. The Court articulated explicitly that the Rwandan judicial system had evolved and that, in the event the applicant is
prosecuted and judged by the Rwandan authorities, she will be given a fair trial.

" Rwanda v. Nteziryayo and Others [2017] EWHC 1912 (Admin), para. 377.

7’NCIS Norway v. Charles Bandora, Oslo District Court, 11-050224ENE-OTRI/01 (7 November 2011).

8Ahorugeze v. Sweden, Decision of 27 October 2011 [2011] ECHR.
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the Netherlands the capacity of Rwandan defence council to offer sufficient expertise was
deemed sulfficient.””

However, there remain some worrying inconsistencies regarding the decisions made under
extradition law and those decided in the immigration courts. This is seen most strikingly in
the Netherlands when comparing the deportation of Jean de Dieu Munyaneza with those of
the more high-profile extraditions of Jean-Baptiste Mugimba and Jean Claude Iyamuremye.
The differences between these three cases suggest that in the Dutch context, Rwandans whose
extradition has not been requested but who have immigration proceedings initiated against them
on the basis of allegations of involvement in the genocide are left the most legally vulnerable. A
more detailed discussion of this case is also illustrative of the extensive and multi-faceted nature of
these domestic legal proceedings.

Munyaneza’s residency permit was revoked on the basis of an allegation of his involvement in
the genocide, noting his specific mention in an African Rights report. On 21 December 2012, the
Court of The Hague upheld his appeal against this decision and his residency permit was rein-
stated. The case was then appealed to the Supreme Court and overturned, resulting in the final
removal of his residency permit.** On 19 January 2015, the Rwandan NPPA sent an arrest warrant
and indictment for international crimes to the Dutch Embassy in Kigali. On 13 February 2015,
Interpol headquarters sent an international arrest warrant to Interpol in The Hague. The warrant
reached the Ministry of Security and Justice on 17 March 2015, four days before Munyaneza’s
scheduled deportation. The Ministry did not inform Munyaneza of the arrest warrant or indict-
ment. He was deported on the basis of the immigration decision to Rwanda on 21 March 2015 and
was arrested on arrival at Kigali International Airport. He then made an application from Rwanda
to the Court of The Hague for a summary proceeding that would require his return transfer to the
Netherlands. It was argued that his case should have involved a separate extradition proceeding.
His application was rejected on the basis that at the time of deportation, despite the arrest war-
rants, there was no extradition order and that the state was acting in accordance with its original
intention of removing Munyaneza from its territory following the revocation of his residency per-
mit granting him the right to remain.®! The intentions underpinning the Dutch immigration laws
are made explicit in this decisions, the law is concerned with and prioritizes the removal of indi-
viduals from the country. It is this intention and how it differs from cases involving extradition or
domestic trial that further supports the central claim of this article that plural expressions are at
play in these decisions and must be made explicit.

In contrast to Munyaneza’s deportation, in the cases of Mugimba and Iyamuremye, where
extradition orders had been issued, we see an initial extensive set of immigration proceedings
resulting in the revocation of residency permits followed by extradition proceedings. In the immi-
gration hearings for these two suspects, the assessment of the Rwandan domestic justice system is
immediately and strongly favourable. The extradition proceedings show some of the disagree-
ments on the legal framework and the availability of robust defence more starkly but ultimately
allow extradition. In the Iyamuremye case, The Hague Court draws strongly on the decision by the
ECtHR upholding the Swedish decision to extradite Sylvére Ahorugeze, finding that since 2009,
Rwandan laws have changed, legal practice has improved, and Rwandan courts will act in accor-
dance with the ECHR. However, on 27 November 2015, The Hague District Court reversed the
decision, finding that the right to legal aid in genocide cases is insufficiently ensured in practice.
This refusal to extradite was overturned on 5 July 2016 and finally a combined appeal from both

"’Hoge Raad der Nederlanden (Supreme Court of the Netherlands) 17 June 2014 ECLI:NL:PRH:2014:1441.

80Raad van State (Council of State) 23 June 2014 ECLI:NL:RVS:2014:2382.

811t is worth noting that this decision was appealed to the (civil) Court of Appeal which declared the case inadmissible. The
case then went back before the administrative court, in first instance, to the judge who initially adjudicated on Munyaneza’s
residency status. Gerechtshof Den Haag, 25 July 2017.

82Gerechtshof Den Haag 5 July 2016 ECLI:NL: GHDHA: 2016: 1924.
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Iyamuremye and Mugimba was rejected on 12 November 2016.8> The two accused arrived in
Rwanda on 13 November 2016 and are currently held in pre-trial detention. These two cases con-
tinue to be monitored by the Kenyan branch of the International Commission of Jurists who
report to the Dutch Embassy in Kigali and are tried under the specialized “Transfer Law’, but
the same cannot be said of the proceedings against Munyaneza. Once looked at alongside one
another, it becomes increasingly clear that the immigration and extradition decision are doing
different types of expressive work, both in terms of the audience they address, and the norms
they are communicating.

4.1.3 Category 3 - Cases decided under immigration law

In countries where all of the proceedings happen through immigration law alone, without a sepa-
rate extradition proceeding, fair trial assessments have either been favourable or bypassed alto-
gether. In Canada, within the immigration proceedings themselves, there is an assessment of risks
to the deportee. In the Seyoboka case, reviewing the decision by the Immigration and Refugee
Board, the Federal Court offered the following account of fair trial in Rwanda:

there is no doubt that for many years, his life and human rights could not be guaranteed in
Rwanda. But that is no longer the case. In the past few years, Rwanda has brought its justice
system up to international standards, as acknowledged by the Appeals Chamber of the ICTR,
and can safeguard Mr. Seyoboka’s right to a fair trial in his country of origin should he be
prosecuted. It is now time for him to face his past actions, and let justice run its course.®*

In the USA, the domestic prosecutions for immigration fraud, followed by deportation, discussed
at the outset this article, have enabled a bypassing of any discussion of fair trial. While three of the
suspects applied for the withholding of removal and protection under the Convention Against
Torture (CAT) on the grounds that, should they be deported to Rwanda, they would be subject
to persecution and torture, in all instances these claims were rejected by the Board of Immigration.®®

What does this tell us? First, the contradictory positioning in the general scholarship on Rwanda,
where the dominant concerns regarding the authoritarian trajectory of governance are coupled with
an acknowledgement of the country’s significant investment in infrastructure, social welfare and
governance institutions,®® are reflected in the jarringly different legal decisions within and between
different jurisdictions. Second, at least in part, immigration law is driving some of the expressive
work here. The effort, not only to protect the authenticity of the refugee system, as generally recog-
nized in the literature, but also to align with the wider immigration practices of excluding the ‘crimi-
nal immigrant’,%” means that fair trial in Rwanda is read more favourably or simply bypassed in the
immigration system. Bringing immigration and extradition decisions into the same frame shows
that they are doing different types of expressive work. The assumption in the general international
law literature that refugee law and international criminal law are generating shared values is less
easily sustained when the former is enmeshed in domestic immigration regimes.

83Rechtbank Den Haag (Court of the Hague) 11 November 2011 ECLI:NL: RBDHA:2016: 14405.

84Seyoboka v. Can. (M.C.1.), [2016] E.T.R. Uned. 180 (FC), 55.

85Mudahinyuka v. United States, No. 10 C 5812. United States District Court, N.D. Illinois, Eastern Division, 7 February
2011, referring to Mudahinyuka v. Holder, No. 09-3255 (7th Cir.) (Dkt. No. 36) at 4; Mukeshimana v. Holder, No. 11-4334.
United States Court of Appeals of the Sixth Circuit, 2012, referring to a previous decision of the Board of Immigration
Appeals; Munyakazi v. Lynch, No. 15-1735. United States Court of Appeals of the Fourth Circuit, 16 July 2016.

86Contrast the positions of F. Reyntjens, Political Governance in Post-Genocide Rwanda (2013) and D. Booth and F.
Golooba-Mutebi, ‘Developmental Patrimonialisam? The Case of Rwanda’, (2012) 111 African Affairs 378.

87B. Bowling and S. Westenra, ““A really hostile environment™ Adiaphorization, global policing and the crimmigration
control system’, (2020) 24(2) Theoretical Criminology 163.
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4.2 Immigration law and criminal migrants

Once immigration and extradition decisions are looked at together, the second major trend
across the dataset is that challenges to an individual’s immigration status are generally being
upheld, regardless of a country’s decision regarding extradition. Across the dataset, 35 cases address
a suspect’s immigration status, 29 of these cases have found against the suspect,® resulting in
the removal of residency permits, withdrawal of citizenships, denial of asylum applications or crim-
inal prosecutions for immigration offenses. For cases where extradition has been denied, this leaves
individuals in a legal limbo that has concerned a number of scholars writing on Article 1F(a)
generally® or it enables deportation without extradition proceedings as seen in the cases in the
Netherlands.

What helps to explain these stark differences in the immigration-related cases? Drawing on
expressivist insights and their potential to act as a regulatory principle of intentions, different driv-
ers underpin the extradition and immigration-related decisions. Extradition law focuses on a
state’s assessment of another state’s criminal justice system: the norms being generated and
asserted in these Rwandan cases relate to a state looking outwards towards another state’s practice,
often in the Global South. In contrast, immigration law expresses a state’s views on the types of
people considered deserving of citizenship or refugee protection - in other words, looking
inwards, asserting who does and does not belong. These types of refugee exclusions and depor-
tations constitute only a very small fraction of the total rejections of refugee applications and
deportations on the basis of criminal conduct; yet, as so explicit in the wider international criminal
law scholarship, the expressive work matters. These cases provide legal expressions, amplified
because of the focus on an international crime, about the types of ‘criminal migrants’ that different
countries’ immigration systems seek and are able to keep out.

4.3 Post-genocide justice and political opposition

Finally, it is important to return our focus to Rwanda. The Rwandan survivor communities and
their supporters living in the diaspora have played an important role in the sustained focus on
genocide suspects living abroad.”® However, the global reach of these proceedings has been largely
driven by Rwandan government indictments that, as shown above, have fit into the immigration
agendas of numerous states. It is important to ask why, from the Rwandan government’s perspec-
tive, this policy has been pursued. There is no doubt that one of these drivers is the need to keep
the experience of the Rwandan genocide alive in the international sphere while signalling the
importance of trying those accused of involvement in violence that was undertaken to destroy
in whole or in part the Tutsi ethnic group. The importance of this must be given significant weight
and is strongly evidenced through the involvement of diaspora survivor groups.

However, the use of expressivism as a means of regulating the use of international criminal law
in immigration, extradition, and domestic criminal law, prompts some wider observations.
Through a complex web of transnational co-operation, made up of policing, prosecution, and
immigration services, the Rwandan government is successfully extending the punitive reach of
the state well beyond its national borders. All of the cases in the dataset deal with members of
the Rwandan diaspora and enable the expression of this transnational reach of Rwandan penal
power. The potential impact of this penal power on the capacity of the diaspora to politically orga-
nize is particularly visible in the cases addressing immigration and refugee status undertaken in

8Where an individual’s refugee or immigration status was upheld, the decision most often turned on a concern that insuf-
ficient supporting evidence had been provided.

8Reijven and van Wijk, supra note 21.

“Ndahinda, supra note 34.
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South Africa. These cases have focused on individuals connected with the predominantly Tutsi
diaspora opposition group, the Rwandan National Congress (RNC).”!

All of Rwanda’s post-genocide justice processes have been criticized for being strategically used
by the government to repress political opposition, particularly within Hutu communities.”” In my
own work, while acknowledging these critiques, I have emphasized that we must still engage with
the wider set of objectives that these accountability processes have been understood to pursue.
These include the clear need within Rwandan communities for information about the names
of individuals who were killed during the genocide and those responsible for their deaths, coupled
with the practical need to respond to the large-scale incarceration of suspected génocidaires that
immediately followed the conflict.”® However, as the immigration cases show, universal condem-
nation of genocide is not the only expressive work that this litigation achieves. As argued above, in
a period where there is a general crisis narrative around border control, immigration, and refugees,
these cases are doing domestic work in countries around the world. They are signalling who is
being kept out by immigration and asylum processes while at the same time expressing the reach
and penal power of the Rwandan state. With these cases occurring around the world, this final
form of legal expression directed to the Rwandan diaspora must remain part of the discussion.

5. Conclusion

An analysis of the extradition, deportation, and domestic trials of individuals accused of involve-
ment in the Rwandan genocide brings attention to the plural expressive work of international
criminal law when it is incorporated into diverse domestic laws, including those concerned with
individuals’ immigration and refugee status. While the focus in the international law literature has
been on ensuring the interpretive compatibility between international criminal law and refugee
law, concerns in domestic and transnational legal studies about the role of criminal law in immi-
gration prompt a more cautious analysis.

A focus on cases concerning participation in the Rwandan genocide decided around the world
illuminate some of the domestic legal entanglements and the national agendas at play. Drawing on
an independently generated dataset of 122 cases concerning 102 individuals decided in 20 coun-
tries around the world, this article has argued that we need to make explicit the different types of
expressive work that these cases perform. A close reading of the judgments decided through extra-
dition proceedings, immigration proceedings or domestic criminal trials, shows that the decisions
express a range of things to different audiences. In addition to the continued statement of the
universal condemnation of the wrong of international crimes, they express a verdict on the crim-
inal justice system in Rwanda. In this expressive domain immigration proceedings often precede
extradition or domestic criminal trials, offering a more positive reading of fair trial rights in
Rwanda or enabling the avoidance of an examination of fair trial altogether. In addition, across
the dataset as a whole, immigration-related decisions are most commonly being decided against
the individuals concerned. In doing so, these decisions do some expressive work within the coun-
try in which they are decided, signalling a nationally-oriented message that these are the types of
‘criminal migrants’ to be kept out. Finally, for Rwandan communities, these cases express both the
crucial continued condemnation of the Rwandan genocide against the Tutsi and at the same time,
they offer an expression of the penal reach of the Rwandan state into its diaspora communities,
inhibiting their capacity to politically organize.

9 The Minister of Home Affairs v. Ruta (30/2017) [2017]; Consortium For Refugees and Migrants in South Africa v. President
of the Republic of South Africa and Others (30123/2011) [2014]. It is important to note that there may be a legitimate dis-
tinction between diaspora groups that are organizing to enable political opposition and those that are organizing to enable a
military offensive to achieve regime change in Rwanda and that drawing this distinction is difficult to do.

2A. Chakravarty, Investing in Authoritarian Rule: Punishment and Patronage in Rwanda’s Gacaca Courts for Genocide
Crimes (2016); B. Ingelaere, Inside Rwanda’s Gacaca Courts: Seeking Justice after Genocide (2016).

9N. Palmer, Courts in Conflict: Interpreting the layers of justice in post-genocide Rwanda (2015).
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Opverall, recognizing this expressive pluralism offers a means to interrogate the intentions
underpinning the use of international criminal law in border control. This is particularly impor-
tant with the future of international criminal law increasingly explained in terms of its domestic
application and the value of trials and punishments at the international level repeatedly justified in
terms of their expressivist role in generating and establishing new legal norms. Opening up inter-
national criminal law to its entanglements with immigration law, offers the possibility of being
more circumspect and cautious about the domestic work international criminal law can do.
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