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CURRENT LEGAL DEVELOPMENTS

Self-Defence in Response to Attacks by
Non-state Actors in the Light of Recent
State Practice: A Step Forward?
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Abstract
This article analyses the recent state practice in which the right of self-defence has been invoked
in order to justify the use of force in response to attacks by non-state actors. The main purpose of
this analysis is to determine whether the law of self-defence has evolved through this practice.
It is submitted that the latter confirms the tendency, evidenced by the US operation ‘Enduring
Freedom’ in Afghanistan in 2001, towards allowing states to respond in self-defence to private
armed attacks, that is, attacks which are committed by non-state actors only. The article also
aims to shed some light on other fundamental conditions of the law of self-defence which
played a significant role in the legal assessment of the recent state practice. It is argued in this
respect that this practice confirms that any armed attack must reach some level of gravity –
which may be assessed by accumulating minor uses of force – in order to trigger the right of
self-defence, and that proportionality of the action taken in self-defence may be assessed in
quantitative terms, but only as a means of making a prima facie judgement about the necessity
of this action.
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The issue of whether a state is entitled to respond in self-defence to attacks com-
mitted by non-state actors, even if the state on whose territory force is used is not
substantially involved in these attacks, has been the object of a large controversy
in the legal scholarship in the aftermath of the US military operation (‘Enduring
Freedom’) in Afghanistan in reaction to the 11 September 2001 attacks on the United
States.1 It is no doubt too early to draw any firm conclusion from this practice.
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1 See, e.g., on this subject, Y. Dinstein, War, Aggression and Self-Defense (2001), 206–8; C. Gray, International
Law and the Use of Force (2008), 198–207; N. Schrijver, ‘Responding to International Terrorism: Moving the
Frontiers of International Law for “Enduring Freedom”’, (2001) Netherlands International Law Review 271; M.
Byers, ‘Terrorism, the Use of Force and International Law after 11 September’, (2002) ICLQ 401; J. I. Charney,
‘The Use of Force against Terrorism and International Law’, (2001) AJIL 835; T. M. Franck, ‘Editorial Comments:
Terrorism and the Right of Self-Defence’, (2001) AJIL 839; S. D. Murphy, ‘Terrorism and the Concept of “Armed
Attack” in Article 51 of the UN Charter’, (2002) Harvard International Law Journal 41; M. E. O’Connell, ‘Lawful
Self-Defense to Terrorism’, (2001–2) University of Pittsburgh Law Review 889; S. R. Ratner, ‘Jus ad Bellum and
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Future practice will be decisive. In this respect, it is of the utmost importance to
note that recent years have seen the launching of significant military actions in
response to attacks by non-state actors in which no state could be considered as
being substantially involved: in July 2006 Israel invaded parts of Lebanon to put
an end to the firing of rockets by Hezbollah; in February 2008 Turkey launched a
major operation into Iraq in order to stop attacks being carried out from there by the
Kurdistan Workers’ Party (PKK); in December 2008 and until January 2009, Israeli
military forces invaded Gaza with the aim of destroying the Palestinians’ capacity
to fire missiles and rockets into southern Israeli territory.

This article seeks to determine the lessons that can be learned from this state prac-
tice about the evolution of the law of self-defence. The main and most significant
conclusion that will be asserted in this respect is that recent state practice confirms
the tendency evidenced by the operation Enduring Freedom towards allowing states
to respond in self-defence to private armed attacks – that is, attacks which are com-
mitted by non-state actors only. It will be submitted that this practice, as considered
together with the wide support given to the US operation in Afghanistan, strongly
suggests that private armed attacks may nowadays be regarded as amounting to
an armed attack under Article 51 of the UN Charter. Besides this critical conclu-
sion concerning the nature of the authors whose attack may trigger the right of
self-defence, other conclusions will also be put forward with regard to some other
particular conditions of the law of self-defence, since they played a significant role
in the assessment of the legality of the recent state practice. It will be argued in this
respect that this practice confirms that any armed attack must reach some level of
gravity – which may be evaluated by accumulating minor uses of force – in order
to trigger the right of self-defence, and that proportionality of the action taken in
self-defence must be assessed in quantitative terms as a means of making a prima
facie judgement about the necessity of this action.

The article is divided into four main sections. Section 1 is devoted to a preliminary
analysis, whose purpose is to establish the framework of the debate. It will consist
in analysing the sources of the law of self-defence in order to identify the general
conditions under which this law may evolve through state practice. The results of
this preliminary analysis will lead us to address two core issues: first, whether the
three aforementioned cases constitute proper applications of the law of self-defence
and, second, whether the reaction of the international community to these cases
may be interpreted as leading to an evolution of this law. These questions will be
discussed in sections 2 and 3, respectively, the second question receiving particular
attention as it constitutes the crucial part of the paper. The answers given to these
questions will eventually allow the formulation of concluding remarks in section 4.

Jus in Bello after September 11’, (2002) AJIL 905; C. Stahn, ‘Terrorist Acts as “Armed Attack”: The Right to Self-
Defense, Article 51(1/2) of the UN Charter, and International Terrorism’, (2002) Fletcher Forum of World Affairs
35; K. N. Trapp, ‘Back to Basics: Necessity, Proportionality, and the Right of Self-Defense against Non-state
Terrorist Actors’, (2007) ICLQ 141; L. Condorelli, ‘Les attentats du 11 septembre et leurs suites: où va le droit
international?’, (2001) Revue générale de droit international public 829; O. Corten and F. Dubuisson, ‘Opération
“Liberté immuable”: une extension abusive du concept de légitime défense’, (2002) Revue générale de droit
international public 51; P. M. Eisemann, ‘Attaque du 11 septembre et exercice d’un droit naturel de légitime
défense’, in K. Bannalier et al. (eds.), Le droit international face au terrorisme. Après le 11 septembre 2001 (2002),
239; J. Verhoeven, ‘Les “étirements” de la légitime défense’, (2002) Annuaire français de droit international 49.
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1. PRELIMINARY ANALYSIS: THE SOURCES AND EVOLUTION
OF THE LAW OF SELF-DEFENCE

Before analysing the three aforementioned cases, one must identify the conditions
under which the law of self-defence may evolve through state practice, which implies
an analysis of the sources of this law. It is generally upheld in this respect that
the right to act in self-defence is regulated by both customary and conventional
norms.2 Would that mean that parts of the law of self-defence may evolve differently
according to the source on which these parts rest, since the evolution of customary
and conventional law is regulated by different rules? It is submitted here that the
evolutions of customary and of conventional aspects of the law of self-defence merge
in some ways.

First, it is difficult to identify which of these two sources, customary or conven-
tional law, are invoked by states when they refer to the right of self-defence and,
therefore, to differentiate between the evolution of each of these sources in practice.
Indeed, states frequently do not indicate whether the right of self-defence to which
they refer is based on customary and/or conventional law. Moreover, when Article
51 of the UN Charter is expressly invoked, as usually happens in practice, this does
not necessarily mean that only conventional law is concerned, since Article 51 itself
refers to customary law.3 By invoking this article, states may only have intended
to refer to the customary right of self-defence as recognized by Article 51.4 In the
same way, customary law and, more particularly, state practice pre-dating the UN
Charter, is sometimes used by states merely as a means of interpreting Article 51
of the Charter.5 Finally, it is interesting to note that the conditions of necessity and
proportionality, being normally of a customary nature since they are not expressly

2 See Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Judgment of 27 June 1986, [1986] ICJ Rep. 94, para. 176.

3 That Art. 51 of the UN Charter refers itself to the customary right of self-defence may be clearly inferred from
the words with which Art. 51 begins – ‘Nothing in the present Charter shall impair. . .’. These words logically
imply that the right of self-defence existed prior to the UN Charter and, as a result, is of a customary nature.
It is, however, less certain that such an implicit reference may also be inferred from the adjective ‘inherent’
qualifying the right of self-defence under Art. 51, although the ICJ expressly interpreted this adjective as
referring to the customary law of self-defence (Nicaragua, supra note 2). Indeed, the adjective ‘inherent’ could
be given other possible meanings, such as referring to the imperative nature of the right of self-defence, as
it is sustained by some authors (see infra note 8), or, as seems more plausible, emphasizing that states could
never be dispossessed of their right of self-defence against their will. The – controversial – interpretation that
the Court gave to the adjective ‘inherent’ may perhaps be explained by the fact that it did as much as possible
to find customary rules to judge the case since the US multilateral treaty reservation to its competence
constrained it to apply only customary law.

4 See more particularly, for instance, statements from Israel (UN Doc. S/PV.2280, at 8 (Israeli intervention in Iraq,
1981)); Tajikistan, Kazakhstan, Kirghizstan, and Russia (UN Doc. S/26290, at 2 (conflict between Tajikistan
and Afghanistan, 1993)); the United States (UN Doc. S/1998/780, at 1 (US intervention in Afghanistan and
Sudan, 1998); UN Doc. A/C.6/35/SR.51, 1980, para. 4 (declaration at the Sixth Committee of the UN General
Assembly concerning the ILC Works on State Responsibility).

5 See, for a very clear example of an interpreting role played by a reference to the state practice pre-dating
the UN Charter (and, more particularly, the Caroline Case), the statement pronounced by S. E. M. Mohamed
Bennouna, Permanent Representative of Morocco, in New York (31 January 2005) in relation to the High-Level
Panel report on the Threats, Challenges and Change, UN Doc. A/59/565: ‘[Le Maroc est] reconnaissant au
groupe de personnalités de haut niveau pour la clarté de son analyse de l’article 51 de la charte, en rappelant
la seule interprétation de la légitime défense admise en droit international, dans la lignée de l’affaire du
Caroline . . . et qui consiste à réagir en cas d’agression armée ou lorsque celle-ci est “imminente”.’
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provided by Article 51 of the UN Charter, are sometimes presented as imposed by this
article.6 In fact, state practice evidences that Article 51 tends to attract all the aspects
of the right of self-defence without formally giving to these aspects a conventional
nature. It is actually the provision with which the entire law of self-defence is gener-
ally associated. In brief, although this law is legally composed of customary as well
as conventional aspects, the distinction between these aspects and the respective
evolutions thereof are nearly impossible to establish in practice.

Moreover, the conditions under which customary and conventional law may
evolve through state practice are not so dissimilar. State practice may lead to the
creation, interpretation, or modification of a customary rule only if this practice is
associated with a state’s belief of creating or interpreting or modifying such a rule
and if the practice is general and constant. Similarly, according to Article 31 of the
Vienna Convention on the Law of Treaties, interpretation of a treaty can be based on
subsequent state practice if this practice is an application of the treaty and establishes
the agreement of the parties regarding this interpretation as to what actually implies,
for such an agreement to be clearly identifiable, that state practice be repeated over
time and approved by the other parties.

Yet it could be objected that interpretation may not formally be considered as
amounting to a true evolution of the rule interpreted, since it presumably reveals
the original meaning of this rule and has no retroactive effect. It could also be
objected that the Vienna Convention on the Law of Treaties provides that subsequent
state practice has only an interpreting and not a modifying effect on treaties. These
objections may, however, be easily countered. Indeed, on the one hand, interpretation
can be considered a means by which a rule may evolve to the extent that it reveals
the meaning of a text that was originally not foreseen. On the other hand, as has been
correctly underlined in the legal literature,7 treaty modification based on subsequent
state practice is generally admitted in jurisprudence, scholarship, and state practice.
The general condition agreed on is that the practice of states parties to a treaty must
clearly evidence an agreement between these states to modify the treaty.

One may therefore conclude from a general point of view that the evolution of
the law of self-defence through state practice merely requires that this practice be
followed in application of this law and be constant and general.8 As a result, this article

6 See, e.g., statements from Iran (UN Doc. S/23786, at 1 (Iranian intervention in Iraq, 1992); UN Doc. S/1994/1273,
at 1 (Iranian intervention in Iraq, 1994); UN Doc. S/1997/768, at 1 (Iranian intervention in Iraq, 1997));
Tajikistan, Kazakhstan, Kirghizstan, and Russia (UN Doc. S/26290, at 2 (conflict between Tajikistan and
Afghanistan, 1993)); see also the dissenting opinion of Judge Koroma, annexed to the Advisory Opinion
rendered by the ICJ in Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996, [1996]
ICJ Rep. 562.

7 See on this subject G. Distefano, ‘La pratique subséquente des Etats parties à un traité’, (1994) Annuaire français
de droit international 55; J. M. Sorel, ‘Article 31 de la Convention de Vienne de 1969’, in O. Corten and P. Klein
(eds.), Les Conventions de Vienne sur le droit des traités. Commentaires article par article (2006), 1320; M. K. Yassen,
‘L’interprétation des traités d’après la Convention de Vienne sur le droit des traités’, (1976-III) RCADI 51; J.-P.
Cot, ‘La conduite subséquente des parties à un traité’, (1966) Revue générale de droit international public 664.

8 The latter requirement must still be specified in the light of the nature of the law of self-defence. Indeed,
it is generally upheld that the prohibition on the use of force – or, at least, the prohibition on aggression –
has a peremptory nature. It has been expressly considered as such by most states (see, more particularly, the
declarations pronounced by the states at the Sixth Committee of the UNGA in the frame of the adoption
of GA Resolution 42/22 (1987)). It is not the case with respect to the law of self-defence. Only few states
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will now analyse whether the recent above-mentioned state practice constitutes a
pertinent application of the law of self-defence, before scrutinizing the international
community’s reaction to this practice in order to identify whether it has been shared
by the other states and has led to an evolution of the law of self-defence.

2. DOES RECENT STATE PRACTICE CONSTITUTE AN APPLICATION
OF THE LAW OF SELF-DEFENCE?

Generally speaking, it is far from easy to establish in all cases the legal ground on
which a state has undertaken an armed action abroad. States do not often justify such
action in clear and unambiguous legal terms. They frequently invoke only political
or moral considerations, or voluntarily use a variety of arguments in such a way that
the legal ones are hardly distinguishable from the others. Sometimes no justification
at all is given, particularly when states resort to quick or minor uses of force.

It is fortunately not the case as regards the Israeli invasion of Lebanon in 2006.
Indeed, Israel reported its military operation to the UN Security Council as required
by Article 51 of the UN Charter and elaborately justified it by relying on its right of
self-defence.9 Moreover, all the other states assessed the legality of this operation in
the light of the conditions imposed by the law of self-defence.10 It seems therefore
clear that the Israeli invasion of Lebanon was an application of the law of self-
defence. However, the two other cases – the Turkish incursion into Iraq (subsection
2.1) and the Israeli intervention in Gaza (subsection 2.2) – raise more problematic
issues regarding the legal ground on which both these operations are to be regarded
as legally founded.
2.1. The Turkish incursion into Iraq
It is true that Turkey did not report its military action to the UN Security Council
and did not offer any eloborated legal justification for it. However, several elements
suggest that the Turkish operation in Iraq in February 2008 was an application of
the law of self-defence.

expressly recognized it as a peremptory norm (see, e.g., statements from Iraq, UN Doc. A/C.6/35/SR.51, at 17,
para. 62, and Jamaica, UN Doc. A/C.6/35/SR.53, at 15, para. 51). Moreover, it is not possible to give to the right
of self-defence a peremptory nature on the ground that no derogation is permitted from it or on the ground
that it modifies a peremptory norm (two grounds on which a norm may possibly be given a peremptory
nature according to Art. 53 of the Vienna Convention on the Law of Treaties). Indeed, the right of self-defence
is a right, and not an obligation, from which it is therefore conceptually impossible to derogate and it is
contained in the scope of a peremptory norm, the prohibition on the use of force, but does not properly
modify this norm. However, as contained in the scope of the prohibition on the use of force, any evolution
of the law of self-defence actually implies an evolution of this prohibition and, therefore, must fulfil the
conditions under which a peremptory norm may evolve – that is, ‘to be accepted and recognized by the
international community of States as a whole’ (Vienna Convention on the Law of Treaties, Art. 53). In other
words, the law of self-defence has an indirect peremptory nature. This does not mean that all the states must
approve the evolution of this law. Unanimity is not required. It is enough if it is approved by all the different
state groupings of the world, provided that it is not opposed by the other states. In this respect, opposition
from one or a few does not prevent the evolution from happening.

9 Letter from the Permanent Representative of Israel, UN Doc. S/2006/515, at 1–2.
10 See note 33, infra.
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First, the Turkish prime minister, Recep Erdogan, explicitly stated that the op-
eration was justified under ‘international laws governing self-defence’. Although
very brief, these declarations were repeated several times and more specifically in
October 2007, in order to justify the adoption by the Turkish parliament of a plan
for an incursion into Northern Iraq,11 and in February 2008, during the military
campaign.12 Besides, even if most international reactions remained vague regarding
the legal justification of this campaign, some states expressly tested it against the
law of self-defence.13

Second, if one looks at the attitude that Turkey adopted in the past with regard to
its earlier incursions into Iraq in response to the PKK’s attacks, one must notice that,
while not generally giving a full legal justification for these interventions, Turkey
came close to asserting that it was acting in self-defence in letters addressed to the
UN Security Council.14 The prime minister even expressly declared, in relation to
some of these interventions, that any Turkish action in Iraq in response to the PKK’s
attacks would be justified under the law of self-defence.15 In the same way, several
states viewed these Turkish interventions as (legal or illegal) applications of the law
of self-defence.16

Third, and more fundamentally, the law of self-defence offers the most appropriate
justification for the 2008 Turkish incursion into Iraq. Indeed, Turkey could rely
neither on the consent of the Iraqi authorities17 nor on any authorization by the UN

11 See, e.g., ‘Iraq Moves to Dissuade Turkey from Raids’, New York Times, 17 October 2007: ‘“We have
reached the point of self-defense, and we are ready to do whatever is necessary in light of common
sense”, said Mr. Erdogan’; Reuters, ‘Turkey to Approve Troops to Iraq in Defiance of US’, available at
www.reuters.com/article/topNews/idUSL1354608620071016 (16 October 2007): ‘“[Adoption of this plan] does
not mean an immediate incursion will follow, but we will act at the right time and under the right conditions”,
Erdogan told his ruling AK Party on Tuesday [16 October 2007]. “This is about self-defense”, he said in
televised remarks’; Bloomberg.com, ‘Turkey’s Erdogan Says Parliament to Approve Iraq Raid (Update4)’,
www.bloomberg.com/apps/news?pid=20601087&sid=arlKJvZ9401g&refer=home (16 October 2007):
‘[Erdogan] said a military strike would come under international laws governing self-defense’;
Reuters, ‘Erdogan hopes “developments” will avert incursion’, www.reuters.com/article/newsOne/
idUSL2223032720071022 (22 October 2007): ‘“The fact that [Iraq does not take steps to end rebel activit-
ies in Northern Iraq] renders the possibility of Turkey using her right of self-defense inevitable”, [Erdogan]
said in Oxford, speaking through an interpreter’; ‘Erdogan threatens to raid Iraq’, The News (Pakistan), avail-
able at www.thenews.com.pk/daily_detail.Asp?id=139898 (8 October 2008): ‘“Turkey is in a position of
self-defence when it comes to terrorism”, [Erdogan] added’.

12 See, e.g., ‘L’opération turque en Irak est un acte légitime d’autodéfense (Erdogan)’, Le Monde, 26 February 2008;
‘La Turquie entend poursuivre son offensive dans le nord de l’Irak’, Le Monde, 28 February 2008: ‘Ankara justifie
ses opérations militaires contre les rebelles séparatistes kurdes par son “droit légitime à l’autodéfense”.’

13 See, e.g., statements from Belgium: Chambre des représentants de Belgique, Questions et réponses écrites (21
February 2008), in QRVA 52 010, at 1357; and the Netherlands: Ministerial Statement, 3 March 2008, avail-
able at www.minbuza.nl/nl/actueel/brievenparlement,2008/03/Beantwoording-vragen-van-het-lid-Van-Bom
mel-over-e.html), quoted in T. Ruys, ‘Quo Vadit Jus Ad Bellum?: A Legal Analysis of Turkey’s Military Operation
against the PKK in Northern Iraq’, (2008) Melbourne Journal of International Law 23.

14 See, e.g., UN Doc. S/1996/479, at 2. While the notions of self-preservation and necessity are used in the English
text, the French translation refers to ‘un souci justifié de légitime défense’.

15 See, e.g., Le Monde, 21 July 2005, 4.
16 See, e.g., statements from the United States UN Doc. S/1995/566, at 1 (Turkish intervention in Iraq, 1996)),

the United Kingdom: ‘We recognize Turkey’s right to self-defence from the terrorist activities of the Kurdish
Workers Party’ ((1997) BYIL 631); Iraq (UN Doc. S/1996/561, at 2 and UN Doc. S/1997/129, at 2 (Turkish
intervention in Iraq, 1996)).

17 An agreement was concluded in 1984 between Iraq and Turkey in order to authorize the latter to pursue the
Kurdish rebels into Northern Iraq. This agreement was no longer in effect at the time of the 2008 Turkish
incursion into Iraq.
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Security Council, two generally recognized exceptions to the prohibition on the use
of force. Besides, Turkey does not seem to have argued seriously for recognizing a new
(possible) exception to this prohibition, such as one founded on humanitarian or
pro-democratic grounds or on the concept of necessity as a circumstance precluding
wrongfulness.18

2.2. The Israeli intervention in Gaza
Identifying the legal ground against which the legality of the Israeli intervention in
Gaza should be tested is particularly difficult. Self-defence is meaningful only if it
serves to justify a resort to force that would be otherwise unlawful under the prohib-
ition on the interstate use of force. For example, it is uncontested that self-defence is
not relevant to justifying a use of force if the latter is resorted to on the territory of
the state acting in self-defence and is not directed against any foreign military base.
Indeed, this action would not amount to any violation of the prohibition on the use
of force between states. Such an action, having a policing nature, should actually be
evaluated under the criminal law rules of the state concerned.

It is true that the Israeli intervention in Gaza has been reported to the UN Security
Council as an application of the law of self-defence19 and that some other states have
assessed it in the light of this law.20 However, the territory in which the Israeli force
was used – Gaza – has a very particular status which is currently highly controversial.
Israel contends that Gaza is no longer an occupied territory since it withdrew its
forces from this territory in 2005.21 This position is opposed by many other states and

18 Some authors argue that the concept of necessity may preclude the wrongfulness resulting from the violation
of the prohibition on the use of force, provided that this violation does not amount to the gravity of an act
of aggression (see, e.g., T. Christakis, ‘Unilatéralisme et multilatéralisme dans la lutte contre la terreur:
l’exemple du terrorisme biologique et chimique’, in Bannelier et al., supra note 1, at 172). This is founded
on the assumption that the prohibition on use of force, in contrast to the prohibition on aggression, has
not a jus cogens nature; the violation thereof could therefore be ‘excused’ by a circumstance precluding the
wrongfulness (according to Art. 26 of the Articles on State Responsibility). Authors supporting such a view
generally refer to the considerations held on this subject by the former ILC Rapporteur, R. Ago, (1980)Yearbook
of the International Law Commission, vol. II, Part 1, UN Doc. A/CN.4/318/Add.5 to 8, at 38–9, paras. 55–56). This
position has not, however, been confirmed by the following works of the ILC itself. It is moreover based
on a distinction between the prohibition on the use of force and the prohibition on aggression, which is
highly difficult to establish in practice or is, at least, very debatable. At any rate, Turkey did not elaborate any
justification based on the concept of necessity to justify its invasion of Northern Iraq in 2008.

19 UN Doc. S/2008/814, at 1; UN Doc. S/2008/816, at 1; UN Doc. S/2009/6, at 1; UN Doc. S/PV.6060, at 6.
20 See, e.g., statements from South Africa (UN Doc. S/PV.6060, at 8); Italy (UN Doc. S/PV.6060, at 13); Vietnam

(UN Doc. S/PV.6060, at 13); Costa Rica (UN Doc. S/PV.6060, at 16); Belgium (UN Doc. S/PV.6060, at 17);
Croatia (UN Doc. S/PV.6060, at 17); Denmark (www.adl.org/main_International_Affairs/World_Reactions_
Israel_Gaza.htm?Multi_page_sections=sHeading_4); Hungary (ibid.); the United States (ibid., and ‘In
Interview, Obama Talks of “New Approach” to Iran’, New York Times, 12 January 2009); Germany
(www.20minutes.fr/article/284592/Monde-Troisieme-journee-de-bombardements-a-Gaza-deux-Israeliens-
tues-par-des-roquettes-palestiniennes.php); see also the statement from the UN Secretary-General (www.adl.
org/main_International_Affairs/World_Reactions_Israel_Gaza.htm?Multi_page_sections=sHeading_4).

21 See the Gaza Disengagement Plan, Section II.A.3, available at www.mideastweb.org/disengagement.htm; see
also the decision ruled by the Israeli Supreme Court on 30 January 2008 (Jaber Al-Bassiouni Ahmed and others v.
1. Prime Minister 2. Minister of Defence): ‘We should point out in this context that since September 2005 Israel
no longer has effective control over what happens in the Gaza Strip. The military government that was in
force in this territory in the past was ended by a decision of the government, and Israeli soldiers are no longer
stationed in the territory on a permanent basis, nor are they in charge of what happens there’ (available at
http://elyon1.court.gov.il/files_eng/07/320/091/n25/07091320.n25.pdf, para.12).
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organizations, such as the United Nations,22 as well as international institutions,23

which consider that Israel continues to be an occupying power because it retains
effective control over this territory – that is, of its airspace, seashore and land borders.
The solution to this debate actually depends upon the way the notion of occupation,
provided in Article 42 of the 1907 Hague Regulations,24 is construed with respect
to all the relevant facts, such as – and especially – the Israeli blockade of Gaza. But,
whatever position is defended, the Israeli intervention in Gaza does not seem to be
a proper application of the law of self-defence.

Indeed, if it is argued that Gaza is still occupied by Israel, one may doubt whether
the law of self-defence is applicable to any use of force by Israel in this territory: once
a territory is occupied, conducts between the occupying power and the occupied
territory are normally regulated by the law of occupation. According to this law, the
occupying power can and even must ‘take all the measures in his power to restore
and ensure, as far as possible, public order’.25 It is therefore in the light of these police
powers and not on the basis of the law of self-defence that the Israeli intervention
in Gaza should be assessed in this first hypothesis.

If one assumes in a second hypothesis that Gaza is no longer an occupied territory,
it is also doubtful whether the law of the interstate use of force, including the law
of self-defence, is applicable to all the forcible measures taken by Israel against the
Palestinians in Gaza. Indeed, although Gaza is definitely not a part of Israeli territory,
neither it is considered to be a (foreign) state. Israeli resort to force in Gaza could not
formally be regarded as a violation of the prohibition on the use of force between
states, and it is consequently irrelevant for Israel to invoke the law of self-defence
to justify it. This does not, however, mean that such a use of force would be legal.
It is generally acknowledged that the Palestinians are people enjoying a right to
self-determination.26 As a result, any use of force between Israel and the Palestinians
in Gaza should be assessed in the light of the – often ambiguous – rules regulating
the right of people to self-determination and not on the basis of the law of interstate
use of force. It is interesting to note in this respect that, when invoking the right
of self-defence under Article 51 of the UN Charter, Israel indirectly contributes to
reinforcing the idea that Gaza is a state.

The Advisory Opinion of the International Court of Justice (ICJ) in the Wall
case may be interpreted as supporting both these conclusions – that is, the law of
self-defence is not relevant to justifying a use of force when it is resorted to in a
territory controlled by the state acting in self-defence or when it is not directed
against a foreign state. Indeed, in the case at issue, the Court based its dismissal of

22 See, e.g., UN Doc. S/RES/1860 (adopted on 8 January 2009), in which the Security Council stresses ‘that the
Gaza Strip constitutes an integral part of the territory occupied in 1967 and will be part of the Palestinian
state’.

23 See, e.g., the statement of the Special Rapporteur for the Palestinian Territories occupied since 1967 for
Presentation to the Special Session of the Human Rights Council on the Situation in the Gaza Strip, 9 January
2009, available at http://husseini.org/2009/01/statement-of-special-raporteur.html.

24 According to this article, ‘[a] territory is considered occupied when it is actually placed under the authority
of the hostile army’. The article adds that ‘the occupation extends only to the territory where such authority
has been established and can be exercised’.

25 Art. 43 of the Hague Regulations.
26 See, e.g., UNGA resolutions such as UN Doc. A/RES/63/165 (2008).
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the Israeli argument that the construction of the wall (in the West Bank) is justifiable
under Article 51 of the UN Charter on two main considerations: Israel did not claim
that the attacks to which it responded by building the wall originated outside the
territory in which it exercised control27 and neither did Israel argue that these
attacks emanated from a foreign state.28 The Court therefore concluded that Article
51 of the Charter had no relevance in this case.29 The words used by the Court –
‘no relevance’ – are of the utmost importance in interpreting the conclusions of
the judgment. The Court did not merely mean that some conditions of the law of
self-defence were not met. It expressly asserted that this law was not applicable at
all in the two aforementioned situations.

Having said that, statements from Israel and other states in relation to this law can
hardly be simply ignored. They actually express these states’ opinio juris regarding
the application of the right of self-defence in response to attacks by non-state actors
even if, from a legal point of view, no exercise of this right may be considered as
having taken place. These statements should actually be given a weight similar to
the recognition of the general declarations pronounced by the states in the frame
of the adoption of the UN General Assembly (GA) resolutions on use of force issues
(including the right of self-defence), such as Resolution 2625 (XXV) and Resolution
3314 (XXIX). They must therefore be taken into account in a study devoted to the
evolution of this right in the light of recent state practice.

3. DOES RECENT STATE PRACTICE LEAD TO AN EVOLUTION
OF THE LAW OF SELF-DEFENCE?

As demonstrated above, all the three aforementioned cases may – fully or partly –
be considered relevant state practice from which lessons can be drawn on the law
of self-defence. One may therefore turn now towards analysing the international
community reaction to these cases in order to determine whether the law of self-
defence has recently evolved. Recent state practice seems to give helpful indications,
especially with respect to two issues: first, and most significantly, whether the right
of self-defence may now be exercised in response to attacks by non-state actors even
if no state is substantially involved in these attacks (subsection 3.1) and, second,
how to interpret some of the (other) particular conditions under which this right
is to be exercised (subsection 3.2). The condition of necessity should normally be
given particular – that is, separate – attention, since it is a very, perhaps the most,
important condition of the law of self-defence and since it played an important
role in the assessment of the legality of recent state practice. However, as will be
explained below, this role is indirect in the sense that the condition of necessity
is intrinsically linked to the fulfilment of other, more particular, conditions. As a
result, the condition of necessity will not be analysed as such in a separate section

27 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion of 9 July
2004, [2004] ICJ Rep. 194, para. 139.

28 Ibid.
29 Ibid.
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of this article. It will rather be addressed in relation to the other, more particular,
conditions to which it is linked.30

3.1. Armed attack
There are different ways in which recent state practice may be interpreted in relation
to the question of whether attacks by non-state actors may trigger the victim state’s
right of self-defence. One may consider that the law of self-defence has remained
unmodified (subsection 3.1.1) or, on the contrary, has evolved through this prac-
tice. In the latter case, evolution of the law of self-defence could consist either of
extending or of adapting the state attribution rules (subsection 3.1.2), or of recog-
nizing that private armed attacks may themselves amount to an armed attack and
trigger the right of self-defence (subsection 3.1.3). It will be shown that only this last
interpretation seems to be correct.

3.1.1. Maintaining the traditional requirement that a state be substantially
involved in the attacks committed by non-state actors

One may first consider that no evolution of the law of self-defence can be drawn
from the above-mentioned cases. This view has been supported in the legal literature
with respect to some of them.31 According to such an interpretation, the law of self-
defence is still to be conceived in its classical meaning, that is, allowing states to act in
self-defence only in response to an armed attack by another state, what implies either
an attack by the military forces of this state or attacks by non-state actors in which
this state is, at least, substantially involved. The argument advanced to support such
a view is that recent state practice does not actually meet the conditions under which
the law of self-defence may evolve – that is, repetition, as well as explicit and general
approval of the practice.

It is true that both of the Israeli interventions in Lebanon and Gaza have been
condemned by the international community. It is also true that the Turkish incursion
into Iraq has been expressly approved by a few states only.32 International reaction
to these cases must, however, be analysed in more depth. Such an analysis actually
reveals an implicit but real approval of the right to respond in self-defence to attacks
by non-state actors, even if no state is substantially involved in such attacks.

Indeed, as far as the Israeli interventions in Lebanon and Gaza are concerned, one
must first note that these interventions were condemned for reasons completely
alien to the nature of the authors of the attacks to which Israel responded. States

30 One may distinguish between two main aspects of the condition of necessity. The first aspect regulates the
triggering of the right of self-defence. Its effect is to impose on states the right to resort to force only after all the
available alternatives to protect themselves have been exhausted. This aspect will be addressed in relation
to the issue discussed in subsection 3.1.3.1, infra. There is another aspect which concerns the exercise of the
right of self-defence. It implies that all the measures taken in self-defence must not exceed what is necessary
to achieve the final result, that is, to repel the armed attack. This aspect will be addressed in relation to the
condition of proportionality, which is analysed in subsection 3.2.2, infra.

31 See, e.g., F. Dubuisson, ‘La guerre du Liban de l’été 2006 et le droit de la légitime défense’, (2006) Revue belge
de droit international 562.

32 Supra note 13.
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condemned Israel mainly because of the disproportion between the attacks commit-
ted by the non-state actors and the Israeli military reaction.33 In other words, they
criticized the way in which Israel exercised its right of self-defence, while not con-
testing that the rocket attacks from Lebanon and Gaza could allow a legal response
under the law of self-defence, even if no state could be considered as substantially
involved in these attacks.

Many states expressly recognized and, therefore, acknowledged as a matter of
principle that Israel enjoyed a right to respond to the attacks by Hezbollah and
Hamas under the law of self-defence.34 Such a recognition is very remarkable. First,
it sharply contrasts with the traditional responses of the international community
to past Israeli interventions, which were generally limited to condemning Israel
for an unnecessary and/or disproportionate military response. Second, the declara-
tions in which states recognized the right of Israel to defend itself against attacks
launched from Lebanon or Gaza were unambiguous. Finally, these declarations
were expressed unexpectedly by a large number of states, especially in the case of
the Israeli intervention in Lebanon in 2006.

As far as the Turkish incursion into Iraq is concerned, one must also note that, if
only a few states explicitly approved the operation,35 even fewer states condemned
it,36 these condemnations being moreover particularly insubstantial, some coming
very late and being formulated in general terms, while none was directly concerned
with a denial of the right of Turkey to respond in self-defence against the PKK’s
attacks. In addition, many states, although not expressly approving the Turkish

33 See, e.g., regarding the Israeli intervention in Lebanon, statements from Russia (UN Doc. S/PV.5489, at
7); Argentina (UN Doc. S/PV.5489, at 9); Qatar (UN Doc. S/PV.5489, at 10); China (UN Doc. S/PV.5489, at
11); Japan (UN Doc. S/PV.5489, at 12); Congo (UN Doc. S/PV.5489, at 13); Tanzania (UN Doc. S/PV.5489,
at 13); Denmark (UN Doc. S/PV.5489, at 15); Greece (UN Doc. S/PV.5489, at 17); France (UN Doc. S/PV.5489,
at 17); Ghana (UN Doc. S/PV.5493 (Resumption 1), at 8); Brazil (UN Doc. S/PV.5493 (Resumption 1), at
19); New Zealand (UN Doc. S/PV.5493 (Resumption 1), at 33). See, e.g., regarding the Israeli intervention in
Gaza, statements from Brazil (www.adl.org/main_International_Affairs/World_Reactions_Israel_Gaza.htm?
Multi_page_sections=sHeading_4); Chile (ibid.); Denmark (ibid.); EU (ibid.); India (ibid.); Latvia (ibid.);
Spain (ibid.); France (ibid., and UN Doc. S/PV.6060, at 9); South Africa (UN Doc. S/PV.6060, at 9); Indonesia
(UN Doc. S/PV.6060, at 10); Vietnam (UN Doc. S/PV.6060, at 13); Burkina Faso (UN Doc. S/PV.6060, at 15);
Costa Rica (UN Doc. S/PV.6060, at 16); Belgium (UN Doc. S/PV.6060, at 17); Egypt (UN Doc. S/PV.6060, at
18); Turkey (UN Doc. S/PV.6061, at 10); Austria (UN Doc. S/PV.6061, at 14); Mexico (UN Doc. S/PV.6061,
at 19); Argentina (UN Doc. S/PV.6061 (Resumption 1), at 8); Pakistan (UN Doc. S/PV.6061 (Resumption 1), at
10); Iceland (UN Doc. S/PV.6061 (Resumption 1), at 15); Ecuador (UN Doc. S/PV.6061 (Resumption 1), at 16);
Bolivia (UN Doc. S/PV.6061 (Resumption 1), at 17); Paraguay (UN Doc. S/PV.6061 (Resumption 1), at 17).

34 See, e.g., regarding the Israeli intervention in Lebanon, statements from Argentina (UN Doc. S/PV.5489, at
9); Japan (UN Doc. S/PV.5489, at 12); United Kingdom (UN Doc. S/PV.5489, at 12); Peru (UN Doc. S/PV.5489,
at 14 and UN Doc. S/PV.5493 (Resumption 1), at 4); Denmark (UN Doc. S/PV.5489, at 15); Slovakia (UN Doc.
S/PV.5489, at 16, and UN Doc. S/PV.5493, at 19); Greece (UN Doc. S/PV.5489, at 17, and UN Doc. S/PV.5493
(Resumption 1), at 3); the United States (UN Doc. S/PV.5493, at 17); Russia (UN Doc. S/PV.5493 (Resumption
1), at 2; Ghana (UN Doc. S/PV.5493 (Resumption 1), at 8; France (UN Doc. S/PV.5493 (Resumption 1), at 12);
Finland speaking on behalf of the European Union (UN Doc. S/PV.5493 (Resumption 1), at 16); Switzerland
(UN Doc. S/PV.5493 (Resumption 1), at 18); Brazil (UN Doc. S/PV.5493 (Resumption 1), at 19); Norway (UN
Doc. S/PV.5493 (Resumption 1), at 23); Australia (UN Doc. S/PV.5493 (Resumption 1), at 27); Turkey (UN
Doc. S/PV.5493 (Resumption 1), at 28); Djibouti (UN Doc. S/PV.5493 (Resumption 1), at 32); Canada (UN Doc.
S/PV.5493 (Resumption 1), at 39); and Guatemala (UN Doc. S/PV.5493 (Resumption 1), at 41).
See, e.g., regarding the Israeli intervention in Gaza, supra note 20.

35 Supra note 13.
36 Only Iraq expressly condemned the Turkish invasion of its territory. This criticism came only some days after

the launching of the Turkish operation (‘Bagdad condamne l’intervention militaire turque, Ankara justifie
son action contre le PKK’, Le Monde, 26 February 2008).
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operation, did not condemn it and merely recommended that Turkey resort to
proportionate force in fighting the PKK in Iraq.37 More generally, states refrained
from giving any comment on the Turkish operation. This operation, in contrast
to most of the major military operations, was not in fact reported to the Security
Council and was not therefore discussed at the UN level. This silence is surprising,
given the scale of the incursion and the wide-ranging opportunities that states now
enjoy to expressing their opinion on the behaviour of other states.38 Taken together,
international reaction to the Turkish operation strongly suggests that states in fact
condoned this operation and thus did not oppose Turkey’s right to act in self-defence
against the attacks of the PKK.

It is true that approval of the aforementioned state practice is not absolutely
clear and explicit. International reaction does, however, evidence some particularity,
which allows us to conclude that there is at least a tendency towards authorizing
a state to act in self-defence in response to attacks committed by non-state actors,
even when no state is substantially involved in it. As will be explained below, such
a conclusion may be asserted even more strongly if this evolution actually goes
towards allowing a state to act in self-defence in response to an attack which is
committed by a non-state actor only (infra, section 3.1.3.1).

3.1.2. Extending or adapting the state attribution rules
A second way of interpreting recent state practice is to consider that it does not alter
the classical conception of the right of self-defence, according to which it can only
be exercised in reaction to an armed attack by a state, but implies that situations
in which attacks committed by non-state actors can be attributable to a state have
been extended or adapted. This position, which has been held by most of the legal
scholarship to explain the general support given by states to the US operation
Enduring Freedom,39 does not seem well founded.

First, it does not reflect the declarations made by most of the states in the cases
under consideration. Indeed, in all these cases, self-defence was invoked in order to
respond to attacks presented as being committed by non-state actors only. No state
has been accused of being the author of these attacks, either directly or indirectly.
Lebanon and Iraq were merely criticized by Israel and Turkey respectively as being
unwilling or unable to put an end to the attacks launched from their territory.40 No

37 See, e.g., statements from the EU (Presidency of the EU, Statement on the Terrorist Attacks of
the PKK in Turkey over the Weekend, available at www.eu2007.pt/UE/vEN/Noticias_Documentos.
Declaracoes_PESC/20071022PESCPKK.html; Presidency of the EU, Statement on the Military Action
Undertaken by Turkey in Iraqi Territory’, available at http://www.eu2008.si/en/News_and_Documents/
CFSP_Statements/February/0225MZZturkey.html); the United States (BBC News, ‘Turkey Must End Iraq
Raid – Bush’, 28 February 2008, available at http://news.bbc.co.uk/2/hi/europe/7268345.stm).

38 It could therefore hardly be argued that states were not aware of the Turkish operation.
39 See, e.g., Y. Arai-Takahashi, ‘Shifting Boundaries of the Right of Self-Defence – Appraising the Impact of the

September 11 Attacks on Jus ad Bellum’, (2002) International Lawyer 1096; Ratner, supra note 1, at 908; Murphy,
supra note 1, at 50 ff.; Stahn, supra note 1, at 50–1; Schrijver, supra note 1, at 285; O’Connell, supra note 1, at
899.

40 See, regarding the Israeli intervention in Lebanon, UN Doc. S/PV.5489, at 6. See, regarding the Turk-
ish invasion of Northern Iraq, ‘Erdogan Hopes “Developments” Will Avert Incursion’, (www.reuters.
com/article/newsOne/idUSL2223032720071022 (22 October 2007)).
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states contested the fact that the attacks were committed only by non-state actors
and some even acknowledged it.41

Second, the classical state attribution rules can hardly be stretched as far as to
allow the attribution of hostile activities conducted by non-state actors to states
which are merely unable or unwilling to stop these activities on their territory.42 In
any case, these rules do not seem to fit this kind of situation.43

Third, and more fundamentally, the yardstick for assessing whether attacks by
non-state actors may be considered attacks committed by a state is not properly to
be found in the state attribution rules. Two main reasons support this opinion.

From a conceptual point of view, an attack committed by a state ‘using’ non-state
actors – that is, an indirect armed attack – actually consists in this state involvement
in the activities of the non-state actors. It does not result from the non-state actor’s
attack first being qualified as an armed attack and then attributed to a state. In other
words, what primarily counts in determining the existence of an indirect armed
attack is not the attacks by the non-state actors in which a state is more or less
involved, but the involvement itself of this state in these attacks. If one attributes
attacks committed by non-state actors to a state in order to qualify it as committed
by this state, it logically implies that such attacks are to be considered as an ‘armed
attack’ by a state under Article 51 of the UN Charter and, therefore, as the proper
casus foederis of the right of self-defence that could possibly be exercised in response.
Yet again one must insist that for an ‘armed attack’ to be taken into account under
Article 51 in order to justify exercising the right of self-defence in reaction to an
indirect armed attack, it is not the attacks themselves by the non-state actors which
count but the state involvement in such attacks.

Moreover, the rationale underlying the state responsibility rules is radically dif-
ferent from that underlying the law of self-defence. Although the latter does not
prevent the victim from making accountability claims and asking for reparations
for the damages that have been suffered, its primary goal lies elsewhere. Its purpose

41 See, regarding the Israeli intervention in Lebanon, statements from Peru (UN Doc. S/PV.5489, at 14), France
(UN Doc. S/PV.5489, at 17), Denmark (UN Doc. S/PV.5493 (Resumption 1), at 7), Ghana (UN Doc. S/PV.5493 (Re-
sumption 1), at 8); see, regarding the Turkish operation in Iraq, statements from Belgium and the Netherlands
(supra note 13).

42 Even interpreted in the most flexible way, the criteria provided in Art. 8 of the Articles on State Responsibility
and, more particularly, the control criterion do not allow the attribution of attacks by non-state actors to a
state if the latter is merely unable or unwilling to prevent or stop these attacks. Indeed, the control criterion
requires at least an ‘effective’ control by the state over the activities conducted by non-state actors.

43 Some authors argue that Art. 9 of the Articles on State Responsibility can be interpreted in such a way that
the Hezbollah activities could be assimilated into activities of the Lebanese government (T. Ruys, ‘Crossing
the Thin Blue Line: An Inquiry into Israel’s Recourse to Self-Defense against Hezbollah’, 2007 Stanford
Journal of International Law 285). Art. 9 provides that ‘the conduct of a person or group of persons shall be
considered an act of a State under international law if the person or group is in fact exercising elements of
the governmental authority in the absence or default of the official authorities and in circumstances such
as to call for the exercise of those elements of authority’. In the view of the above-mentioned authors, Art. 9
would be applicable to the relationships between Hezbollah and the Lebanese government. As a result, the
Hezbollah attacks against Israel in 2006 could be attributed to Lebanon and qualified as an armed attack by a
state, attack against which the right of self-defence could be exercised. The classical conception of the law of
self-defence would therefore be preserved. This interpretation is certainly plausible. But the ILC comments
on Art. 9 of the Articles on State Responsibility does not seem to envisage such an interpretation. At any rate,
as will be demonstrated further, relying on state attribution rules and attempting to adapt them in order to
address particular use of force issues does not seem relevant (infra).
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is first and foremost to protect a state against an armed attack, such a situation being
per definitionem so urgent that it does not logically allow a state victim of an armed
attack to wait to raise questions of responsibility.44 In fact, the law of state respons-
ibility and the law of self-defence are two different branches of international law
pursuing different goals. Criteria used in the former in order to attribute activities
to a state may logically be different from criteria used in the latter to assess whether
a state involvement in attacks by a non-state actor may be considered an (indirect)
armed attack by this state.

This consideration may find indirect support in the jurisprudence of the ICJ.
Indeed, in the Bosnia Genocide case, the Court held that criteria set forth by the state
attribution rules do not necessarily have to coincide with those used for assessing
whether a state involvement in activities of non-state actors in an internal armed
conflict internationalizes this conflict. For, according to the Court, these criteria
apply to the pursuit of different goals and may themselves accordingly be different.45

This reasoning may similarly be applied to the distinction between the criteria for
attributing private acts to a state and those to which one has to refer in order to
define an indirect armed attack.

Moreover, in both the Nicaragua46 and the Armed Activities47 cases, the Court
did not apply the state attribution rules when addressing the issue of whether
the involvement of Nicaragua and the Democratic Republic of the Congo (DRC)
respectively in rebel activities in El Salvador and Uganda could be qualified as an
armed attack under Article 51 of the UN Charter. Rather, it relied on Article 3(g)
of GA Resolution 3314 (XXIX), which defines the notion of aggression. The Court
referred to the state attribution rules only when examining whether the United
States and Uganda had breached the prohibition on use of force by supporting the
rebel activities in response to the alleged aggression by Nicaragua and the DRC
respectively.

In accordance with the ICJ jurisprudence, UNGA Resolution 3314 (XXIX) seems
to provide the most appropriate criterion for assessing the existence of an indirect
armed attack. This is confirmed by the fact that the resolution, drafted during the
Cold War period – when wars were generally covert – was clearly meant to deal with
aggressive acts committed by states by indirect means – that is, non-state actors.48

According to Article 3(g) of the resolution, a state shall be considered as having
committed an indirect armed attack if it has sent non-state actors to commit attacks
abroad or has been substantially involved in this sending. It is clear from the text
as well as from the preparatory works of the resolution49 that the mere inability

44 See, for the same position, Verhoeven, supra note 1, at 59.
45 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.

Serbia and Montenegro), Judgment of 26 February 2007, para. 405.
46 Supra note 2, at 103, para. 195.
47 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), Judgment of

19 December 2005, [2005] ICJ Rep., at 222–3, para. 146.
48 See, for the same position, T. Becker, Terrorism and the State: Rethinking the Rules of State Responsibility (2006),

182–3.
49 During the final stages of the preparatory works of UNGA Resolution 3314 (XXIX), the draft committee

submitted a text in which the notion of substantial involvement included very flexible forms of support, such
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or unwillingness of a state to put an end to the activities of non-state actors on its
territory cannot amount to an armed attack by this state under Resolution 3314. One
must therefore conclude in the light of this resolution that the above-mentioned
cases, in which a state was only considered as being at the most unable or unwilling
to stop attacks by non-state actors, concern the situation of action taken in self-
defence in response to attacks committed by non-state actors only, and not by a
state.

3.1.3. Having private armed attacks considered as amounting to an armed attack
under Article 51 of the UN Charter and applying the condition of necessity

A third and final way of interpreting recent state practice is to consider that this
practice has led to the recognition that attacks by non-state actors may themselves
amount to an armed attack under Article 51 of the UN Charter and trigger the
right of self-defence of the victim state without imposing the need to demonstrate
that a state has been substantially involved in these attacks or that the latter are
attributable to a state. As will be demonstrated below, such an interpretation seems
to be the most appropriate for several reasons (see section 3.1.3.1).

This interpretation nevertheless leaves one critical problem unaddressed. Al-
though private armed attacks seem to be enough to trigger the right of self-defence
in the light of such an interpretation, recent state practice also evidences that it is
still necessary to prove some link between the state acting in self-defence and the
state on whose territory the defensive action takes place. Such a requirement may,
however, be easily met; indeed, it will be demonstrated further that this proof, far
from being imposed by any rule pertaining to state responsibility, is simply required
by the condition of necessity of the law of self-defence (see section 3.1.3.2).

3.1.3.1. Private armed attacks as an armed attack under Article 51. The interpretation of
recent state practice according to which attacks by non-state actors may amount to
an armed attack under Article 51 of the UN Charter correctly reflects the tendency,
emphasized above, towards allowing a state to respond in self-defence to attacks
by non-state actors even when no state may be identified as substantially involved
in these attacks (see supra, section 3.1.1). Such an interpretation, moreover, avoids
the numerous difficulties raised when the issue is addressed in the light of state
attribution rules; it is also perfectly in line with all the declarations made in recent
practice, when states unambiguously considered that the attacks against which self-
defence was resorted to were attacks committed by non-state actors only and not by
a state (see supra, section 3.1.2).

Besides, although it is true that this practice has not been the object of clear
and explicit approval by other states, one must admit that the conditions that the
law of self-defence must fulfil in order to evolve through state practice, and, more
particularly, repetition, as well as general and explicit approval of the practice, must

as tolerating armed activities on one’s territory. This text has been clearly refuted by all the other states:
see GA, Report of the Special Committee on the Definition of Aggression, UN Doc. A/8719 (1972), annex II,
appendixes A and B.
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not be construed too strictly, at least if this evolution is to go towards recognizing
a right to respond in self-defence not only to an armed attack by a state but also to
attacks by non-state actors. Such a right has never been excluded, either in the legal
texts, in ICJ jurisprudence, or in past state practice.

Indeed, one must first acknowledge that, although not expressly requiring that
an armed attack be committed by a state in order to trigger the right of self-defence,
legal texts, including Article 51 of the UN Charter and regional defensive treaties,
were classically considered as envisaging the exercise of the right of self-defence
in response to an armed attack by a state.50 However, preparatory works of the
UN Charter51 and an analysis of the numerous regional defensive treaties52 clearly
evidence that states were originally unconcerned with the (state or non-state) nature
of the author of the attacks which could be responded to in self-defence. In other
words, military defensive reactions to attacks committed only by non-state actors
were not excluded. They were simply not envisaged at the time the legal texts were
drafted.

The same conclusion may be reached as far as the ICJ jurisprudence is concerned.
It is true that, in both the Nicaragua53 and the Armed Activities54 cases, the Court
considered that the plaintiff states’ involvement in the rebel activities committed
abroad was not serious enough to amount to an armed attack by these states. It
therefore dismissed the self-defence argument put forward by the defendants to
justify their military reactions to the rebel activities. What may be surprising is
that the Court did not consider whether these activities could themselves amount
to an armed attack and justify the defendants responding in self-defence. This may
suggest that, in the Court’s view, the right of self-defence can only be exercised to
counteract an armed attack by a state. But the reason why the Court did not actually
address this situation is simply because it was not asked to do so. States before the
Court only envisaged the hypothesis of a defensive action undertaken in response to
an armed attack by a state; it does not mean that another hypothesis was impossible.

Such another hypothesis – that is, the right to act in self-defence in response
to attacks committed by non-state actors only – has not been excluded by previ-
ous state practice. Even though most of the actions undertaken in self-defence to
counter attacks committed by non-state actors have been condemned in the past,
these condemnations were due to considerations entirely other than the (state or

50 See, for a similar interpretation, the separate opinion of Judge Kooijmans, annexed to the judgment rendered
by the ICJ in Armed Activities, supra note 47, at 314, para. 28.

51 Discussions during the preparatory works of Art. 51 of the UN Charter were mainly devoted to finding a
solution accommodating the regional arrangements with the UN Charter provisions concerning the use of
force. There was no discussion on the (state or non-state) nature of the author of the armed attack triggering
the right of self-defence. In fact, one of the first US projects on Art. 51 provided that the right of self-defence
could be exercised in case of an armed attack by a state (Foreign Relations of the United States. 1945 (1967), I,
685–6). The words ‘by a state’ were deleted in the final version of Art. 51 without this suppression giving rise
to any substantial discussion.

52 The (state or non-state) nature of the author of the attack, which was the casus foederis of the mutual
defensive obligation, was not discussed in many of these treaties. Some treaties make this defensive obligation
dependent upon an armed attack by a state while others (sometimes concluded in the same region) merely
require the occurrence of an armed attack.

53 Supra note 2.
54 Supra note 47.
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non-state) nature of the attackers. These considerations were often related to the
necessity and proportionality of the action undertaken in self-defence.55 They also
resulted from the lack of proof that the targets of the defensive action were linked
to the hostile activities that this action was supposed to fight.56

As a result, recognizing a right to act in self-defence in response to attacks by
non-state actors and not only to an armed attack by a state should not be seen as
a modification of the law of self-defence, but at most as an interpretation of this law
which had never been excluded. Such an evolution of the right of self-defence should
not therefore require state practice to reach the same level of explicit approval and
repetition as would be required for a modification of this right.

One may thus conclude from the international reaction to the recent state practice,
as analysed in the light of some general considerations related to the conditions
under which the law of self-defence may evolve, that this practice evidences a clear
tendency towards allowing a state to act in self-defence in response to a attacks, even
if these attacks are committed by non-state actors only.

3.1.3.2. The application of the condition of necessity. One question remains to be resolved
in order to complete the interpretation of the recent aforementioned cases. Indeed,
in these cases and, more particularly, in the Israeli intervention in Lebanon and the
Turkish operation in Iraq, the states acting in self-defence, although responding to
attacks committed by non-state actors only, still insisted on a link between these
actors and the state in whose territory their military action was taking place. More
precisely, they emphasized that this state had failed to abide by its obligation to pre-
vent attacks from being committed from its territory and was therefore responsible
for these attacks.57 Such an argument is not new. It has almost always been invoked
by states when justifying their military responses to attacks by non-state actors.58

This practice, as well as some states’ reactions to such responses,59 suggests that it

55 See, e.g., the international reactions to past Israeli interventions in Egypt (UN Doc. S/PV.685, at 6; UN Doc.
S/PV.694, at 24; UN Doc. S/PV.749, at 22; UN Doc. S/PV.748, at 6–7); Syria (UN Doc. S/PV.710, at 12; UN Doc.
S/PV.710, at 7; UN Doc. S/PV.710, at 12; UN Doc. S/PV.844, at 11; UN Doc. S/PV.1000, at 11; UN Doc. S/PV.1004, at
2–3; UN Doc. S/PV.1165, at 15; UN Doc. S/PV.1166, at 6; UN Doc. S/PV.1292, at 13); Jordan (UN Doc. S/PV.1320,
at 19; UN Doc. S/PV.1320, at 20–21; UN Doc. S/PV.1323, at 3; UN Doc. S/PV.1327, at 4; UN Doc. S/PV.1402, at 1;
UN Doc. S/PV.1402, at 2; UN Doc. S/PV.1402, at 5; UN Doc. S/PV.1403, at 6; UN Doc. S/PV.1437, at 3); Lebanon
(UN Doc. S/PV.1460, at 6–7; UN Doc. S/PV.1461, at 4; UN Doc. S/PV.1643, at 12; UN Doc. S/PV.1643, at 13;
UN Doc. S/PV.1643, at 14; UN Doc. S/PV.1643, at 15; UN Doc. S/PV.1644, at 3; UN Doc. S/PV.1644, at 16; UN
Doc. S/PV.1644, at 19; UN Doc. S/PV.1648, at 11; UN Doc. S/PV.1649, at 17; UN Doc. S/PV.1649, at 19; UN Doc.
S/PV.1650, at 2; UN Doc. S/PV.1650, at 10; UN Doc. S/PV.1661, at 6; UN Doc. S/PV.1767, at 6; UN Doc. S/PV.2374,
at 3; UN Doc. S/PV.2375, at 10; UN Doc. S/PV.2377, at 1–2; UN Doc. S/PV.2377, at 3–4); and Tunisia (UN Doc.
S/PV.2611, at 4). See also the international reactions to the past incursions of South Africa into neighbouring
countries (UN Doc. S/PV.2616, at 11), the United States into Libya (UN Doc. S/PV.2671, at 16) or the United
Kingdom into Yemen (UN Doc. S/PV.1106, at 14–15; UN Doc. S/PV.1108, at 7–8; UN Doc. S/PV.1108, at 10; UN
Doc. S/PV.1110, at 4–5; UN Doc. S/PV.1109, at 9).

56 See, e.g., statements from Sudan (UN Doc. S/1998/786, at 2) concerning US attacks on a Sudanese factory in
1998; and the United States and the United Kingdom (UN Doc. S/PV.2655, at 113 and 118) concerning the
Israeli hijacking of a Libyan aircraft in 1986.

57 Supra note 41; infra note 62.
58 See, for the same conclusion, D. W. Bowett, ‘Reprisals Involving Recourse to Armed Force’, (1972) AJIL 13;

Gray, supra note 1, at 136.
59 See, e.g., statements on the Israeli incursion into Lebanon in 1968 by the United States (UN Doc. S/PV.1460,

at 6); China (UN Doc. S/PV.1461, at 6); Brazil (UN Doc. S/PV.1462, at 2); France (UN Doc. S/PV.1462, at 3); and
the USSR (UN Doc. S/PV.1462, at 5).
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is required to establish a link between the non-state actors and the state in whose
territory the self-defence action takes place, and that such a requirement consists
in establishing the responsibility of this state for the attack committed by the non-
state actor. This seems to be consistent with the indisputable fact that, even when
only directed against non-state actors, any self-defence action affects the territorial
integrity of another state.60 One may nevertheless wonder on which legal basis this
requirement should be considered grounded.

As explained above, it cannot be regarded as imposed by the state attribution rules.
Should it therefore be assumed that it merely derives from state practice and that, as
a result, there exists an independent rule according to which, as far as self-defence is
exercised in response to an attack committed only by non-state actors, the state in
whose territory the defensive action takes place must at least be proved responsible
for the private attacks? It is submitted that such responsibility does not necessarily
have to be established. This paper more precisely argues that it is only required to
prove the existence of a link between the non-state actors and the ‘harbouring’ state,
consisting in at least the inability or unwillingness of the latter to stop the activities
of the former, and that such requirement does not stem from the responsibility rules
but from the condition of necessity of the law of self-defence.

This opinion may find some support in the recent aforementioned state prac-
tice. Indeed, while expressly approving as a matter of principle that Israel had the
right to defend itself against Hezbollah attacks, many states did not seem to share
Israeli opinion that Lebanon’s inability to stop these attacks amounted to wrongful
conduct.61 According to their opinion, Lebanon could not be held responsible for
the attacks emanating from its territory. Likewise, although having insisted in the
past on Iraq’s obligation to prevent attacks emanating from its territory,62 Turkey
also seems to have acknowledged at this time that Iraq was merely unable to fulfil
this obligation and could not be held responsible for the PKK’s attacks.63

Yet it is true that these declarations may be called into question. In other words,
one may wonder whether Lebanon and Iraq, contrary to many states’ declarations,
should not actually be regarded as responsible for the attacks committed by the
non-state actors in the light of the relevant rules and the relevant facts.

Indeed, it may be difficult at first glance to imagine that a state could not be held
responsible for the attacks directed against another state when these attacks are
committed from its territory, given the existence of a general obligation imposed

60 See, for a similar observation, F. Megret, ‘“War”? Legal Semantics and the Move to Violence’, (2002) EJIL, at
378.

61 See, e.g., statements from Japan (UN Doc. S/PV.5489, at 12); Ghana (UN Doc. S/PV.5489, at 8 and UN Doc.
S/PV.5493 (Resumption 1), at 9); Slovakia (UN Doc. S/PV.5493, at 19); Mexico (UN Doc. S/PV.5493 (Resumption
1), at 45). See also Bowett’s observations concerning the Lebanese situation in 1972, supra note 58, at 20; these
observations remain particularly relevant.

62 See, e.g., UN Doc. S/1996/479, at 2, para. 2.
63 See, e.g., ibid., para. 3. In this letter Turkey insists on the fact that it can ‘neither ask the Government of Iraq

to fulfil its obligation [to prevent the use of its territory for the staging of terrorist acts against Turkey] nor
find any legitimate authority in the north of Iraq to hold responsible under international law for terrorist
acts committed or originated there’.
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on states to prevent attacks from being committed abroad from their territory.64

Such a situation cannot, however, be excluded, since this general obligation has
a particular nature. Indeed, this obligation is one of means and not of results.65

This implies that states must use all the reasonable means at their disposal to
prevent or stop attacks from being committed abroad from their territory and that
they cannot be held responsible for the mere commission of such attacks. This
responsibility would require an in-depth analysis of whether the ‘accused’ state
behaved according to the general standards applying to any state finding itself in
this particular situation. The results of such an analysis are particularly difficult
to establish. They imply both the knowledge and a careful assessment of all the
relevant facts, these facts being generally unknown to the public (including the
legal scholars) and the definitive evaluation thereof being normally for the judges.
Moreover, the distinction between the unwillingness and the inability of states
to stop hostile activities on their territory, the former necessarily amounting to
wrongful conduct in contrast to the latter, is often very difficult to draw. A state’s
apparent unwillingness may be the result of national political pressures which
prevent it from any effective action.

As a result, it is difficult to assert with certainty that Lebanon and Iraq, as suggested
by many states, were not responsible for the attacks emanating from their territory.
Having said that, it must be acknowledged that recent state practice, especially the
Israeli intervention in Lebanon, evidences that, at least in states’ view, the state in
whose territory self-defence is exercised in response to the attacks by non-state actors
must not necessarily be held responsible for these attacks. Moreover, this practice
makes it clear that what actually counts in order to justify such a response in self-
defence is that the harbouring state must at least have failed to stop the attacks
from its territory. And, as explained above, this failure does not necessarily imply a
wrongful act.66

More fundamentally, the establishment of any responsibility does not seem relev-
ant. As already mentioned, the law of state responsibility and the law of self-defence
are two different branches of international law and rest on distinct rationales. The

64 This obligation is provided in UNGA Resolution 2625 (XXV). It is also contained in UNGA Resolutions 49/60
(1994) and 1373 (2001), some UNSC resolutions adopted in particular situations and some treaties regulating
specific cases. It is almost uncontested that it has a customary nature.

65 It is an obligation of due diligence which compels states to do as much as they can to prevent hostile acts
from being committed against another state from their territory. See, on the nature of the due diligence
obligations, R. Pisillo-Mazzeschi, ‘The Due Diligence Rule and the Nature of International Responsibility of
States, (1992) German Yearbook of International Law 22. See also, for a jurisprudential application of a due
diligence obligation, Application of the Convention on the Prevention and Punishment of the Crime of Genocide, supra
note 45, para. 430.

66 See, for a same opinion, S. A. Barbour and Z. A. Salzman, ‘“The Tangled Web”: The Right of Self-Defense
against Non-state Actors in the Armed Activities Case’, (2008) New York University Journal of International Law
and Politics 84; contra Trapp, supra note 1, at 147. The author contends that a state unable to stop hostile
activities on its territory is under an obligation to accept any foreign assistance in countering such activities.
According to the author, ‘a state’s consistent failure to address its counter-terrorism incapacity, where such
assistance is available, could be interpreted as an unwillingness to meet its international terrorism prevention
obligations [and this state should be held responsible]’. However, as explained above, a state may be prevented
from accepting some foreign help because of national political pressure or other particular factors. Such a
state should not therefore be automatically considered unwilling to fulfil its due diligence obligation. One
could consider it as merely unable to do so and, as a result, not necessarily responsible.
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202 R A P H A Ë L VA N ST E E N B E RG H E

primary purpose for which a state, victim of attacks by non-state actors, invokes
the responsibility of the state where the response has taken place is certainly not to
obtain any reparation for the damage caused by these attacks. It is first and foremost
to emphasize that the harbouring state is unwilling, or at least unable, to stop the
attacks from its territory and, as a result, that the responding state cannot rely on the
police force of this state to protect it. It actually intends to show that no other means
are available for it to defend itself against the non-state actors. In other words, the
harbouring state’s responsibility is invoked in order to conform with the condition
of necessity of the law of self-defence, which indeed requires – in one of its numerous
aspects67 – that any action in self-defence be taken only as a last resort – that is, after
all the available alternatives have been exhausted. The existence of a link between
the non-state actors targeted in self-defence and the harbouring state – that is, one
consisting in the unwillingness or at least the inability of the latter to stop attacks
committed by the former – is thus ultimately required by the condition of necessity
of self-defence and not by any independent (customary) rule.68

3.2. Other conditions
As demonstrated above, recent state practice is certainly of the utmost importance
for assessing whether the right of self-defence may now be exercised in response to
attacks by non-state actors, even when no state is substantially involved in these
attacks. But one should not fail to notice that this practice also sheds some light
on two other fundamental features of the law of self-defence which have greatly
influenced its evaluation – that is, the gravity of the attacks against which there was
a response in self-defence (subsection 3.2.1) and the proportionality of this military
response (subsection 3.2.2).

3.2.1. The gravity of the attacks
In the aforementioned state practice, the attacks committed by non-state actors,
while not consisting of a massive invasion of the territory of another state, was still
considered to be serious enough to trigger the victim state’s right of self-defence.
Indeed, states recognized as a matter of principle that Israel enjoyed the right to
respond in self-defence to the Hezbollah and Hamas attacks, even though these
consisted only of a succession of rocket firings. Similarly, the Turkish incursion into
Iraq has been condoned by third states although it was responding to a series of
low-intensity attacks by the PKK.

Two main conclusions may be inferred about the gravity criterion from this
practice. First, it seems to confirm that the gravity of an armed action against which
there is a response in self-defence should be assessed against the background of
a number of attacks which closely succeed one another, provided that they are
linked by the same aggressive intention. The Israeli and the Turkish operations

67 Supra note 30.
68 In this way, it is nonsense to maintain, as some authors do (see, e.g., Barbour and Salzman, supra note 66, at

90), that there is a clash between the law of self-defence and the law of state responsibility on the ground
that an action taken in self-defence in response to attacks by non-state actors may eventually take place on
the territory of a state which is not responsible for these attacks.
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were evaluated against the continual firing of rockets and the repeated attacks
by the PKK respectively. In other words, recent state practice seems to support
the theory qualified by the literature as the ‘accumulative theory’, a theory which
has been implicitly endorsed by the ICJ69 and never condemned by the Security
Council.70

Second, this practice clearly confirms that an armed action must reach a certain
level of gravity in order to trigger the right of self-defence. Indeed, the attacks from
Lebanon, Gaza, and Iraq were not seen as mere private (transnational) criminal acts
allowing the victim state to take only (transnational) police actions. They were
considered, mainly because of their level of gravity – evaluated on the basis of
aggregated facts – to be true armed attacks against which the law of self-defence
could be exercised. In other words, their gravity evidenced that they were not to be
assessed merely in the light of the criminal law rules but more seriously, in the light
of the rules of international law governing the use of force.

Having said that, it is difficult to ascertain whether recent state practice supports
the traditional opinion that any armed action must reach a still higher level of gravity
than is required in order to be considered more than a criminal act, that is, a use
of force in the meaning of international law. According to this traditional opinion,
there would be a gap between the notion of use of force, as provided in Article 2(4)
of the UN Charter, and the notion of armed attack, used in Article 51. The latter would
require a higher level of gravity than the former.

Many scholars, following the ICJ jurisprudence,71 strongly defend this traditional
position, notably on the grounds that it would prevent a massive reaction to a minor
incident72 or the interference by a third party in a minor conflict between two states
(which could result from the application of the right of collective self-defence).73

These scholars are nevertheless aware of the undesirable effect of such a position,
which may prevent a state attacked by minor uses of force from responding, even
when there is no other available means to defend itself. In an effort to attenuate this
effect, some of them have argued that, if a minor use of force cannot trigger the right
of self-defence, it can nevertheless allow the victim to take proportionate measures,
implying some forcible action.

This position may be founded on some ambiguous statements by the ICJ in the
Nicaragua case.74 It has been strongly supported and developed by Judge Simma

69 See Nicaragua, supra note 2, at 180, para. 231; Oil Platforms (Islamic Republic of Iran v. United States of America),
Judgement of 6 November 2003, [2003] ICJ Rep. 192, para. 64; Armed Activities, supra note 47, at 222–3, paras.
146–147.

70 See, for a similar conclusion, Gray, supra note 1, at 155.
71 See the following judgments in which the ICJ asserted that an armed attack under Art. 51 of the UN Charter

constituted one of the most grave uses of force: Nicaragua, supra note 2, at 101, para.191; Oil Platforms, supra
note 69, at 192, para. 64.

72 See on this subject R. Kolb, Ius contra bellum. Le droit international relatif au maintien de la paix (2003), 201–2.
73 See, e.g., Gray, supra note 1, at 180–1.
74 In the Nicaragua case, the ICJ clearly asserted that (collective) self-defence can never be exercised in response

to uses of force which do not amount to an act of aggression. However, in a very ambiguous statement,
the Court admitted that less grave uses of force could justify some ‘proportionate countermeasures on the
part of the State which had been the victim of [these uses of force]’. It added that ‘[t]hey could not justify
counter-measures taken by a third State . . . and particularly could not justify intervention involving the use

https://doi.org/10.1017/S0922156509990380 Published online by Cambridge University Press

https://doi.org/10.1017/S0922156509990380
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in his opinion attached to the ICJ judgment in the Oil Platforms case.75 It may be
implicitly inferred from the resolution adopted in October 2007 by the Institute of
International Law on the law of self-defence.76 More recently, similar considerations
have been expressly made by authors with respect to the Israeli intervention in
Gaza: although having explicitly argued that the firing of rockets from Gaza was
not serious enough to amount to an armed attack and to trigger the Israeli right
of self-defence, these authors conceded that Israel was nevertheless entitled to use
proportionate force in response.77

These considerations actually undermine the traditional position, according to
which only a significant use of force, in the meaning of Article 2(4) of the UN Charter,
may trigger the right of self-defence. Indeed, one may call into question the relevance
of establishing a threshold under which no force can be resorted to in self-defence,
if some force may still be used, although under another denomination, for the same
objective – that is, to defend the victim state – and under the same conditions – that
is, proportionality, necessity, and a report to the UN Security Council of the forcible
response.78

More fundamentally, the traditional conditions under which the right of self-
defence may be exercised, namely proportionality and necessity, render such a
threshold superfluous and the reasons supporting it unjustified. Indeed, what

of force’ (Nicaragua, supra note 2, at 127, para. 249). One may interpret this statement in a way that the Court
considered the notion of countermeasure, which was used in the judgment, as synonymous with the notion
of intervention involving the use of force. According to this interpretation, such an intervention would thus
be admitted in reaction to less grave uses of force, provided that it is resorted to only by the victim state
(and not by a third state). At least one may contend that the Court has not excluded such an interpretation.
The latter has been supported by many scholars (see, e.g., J. L. Hargrove, ‘The Nicaragua Judgment and the
Future of the Law of Force and Self-Defense’, (1987) AJIL 138; T. J. Farer, ‘Drawing the Right Line’, (1987) AJIL
113; L. B. Sohn, ‘The International Court of Justice and the Scope of the Right of Self-defense and the Duty
of Non-intervention’, in Y. Dinstein (ed.), International Law at a Time of Perplexity: Essays in Honour of Shabatai
Rosenne (1989), 877–8).

75 Separate Opinion of Judge Simma, annexed to the judgment of the ICJ in Oil Platforms, supra note 69, at 332).
76 According to para. 5 of the resolution, ‘An armed attack triggering the right of self-defence must be of a certain

degree of gravity . . . [but,] [i]n case of an attack of lesser intensity the target State may . . . take strictly necessary
police measures to repel the attack’ (available at www.idi-iil.org/idiE/resolutionsE/ 2007_san_02_en.pdf). The
notion of police measures is particularly ambiguous. It normally entails only the use of force limited to the
territory of the state which takes these measures. But what is therefore the point of recognizing such a right?
Asserting this right is only useful if it implies extraterritorial use of force, since every state is empowered to
take police measures on its territory. In fact, para. 5 of the resolution is the result of a compromise between
the members of the International Law Institute, some of them (such as Mr Roucounas ((2007) 72 Yearbook of
the Institute of International Law, at 170), Mr Koroma (ibid., at 174), Mr Sucharitkul (ibid., at 179), Mr Reisman
(ibid., at 184)) rejecting any extraterritorial use of force in reaction to less grave uses of force than an armed
attack, while others (such as Mr Gaja (ibid., at 178), Mr Arsanjani (ibid., at 179), Mr Momtaz (ibid., at 182),
Mr Hafner (ibid., at 184), Mr Tomuschat (ibid., at 207), Mr Schewebel (ibid., at 208) supported the view that
some strictly proportionate force could still be used in this situation, provided that it was resorted to by the
victim state only. That is why the resolution remains ambiguous on the subject.

77 See the letter published in the Sunday Times (11 January 2009) and signed by many scholars including I.
Brownlie, R. Falk, C. Chinkin, and M. C. Bassiouni (‘Israel’s Bombardment of Gaza Is Not Self-Defence – It’s a
War Crime’, available at www.timesonline.co.uk/tol/comment/letters/article5488380.ece).

78 See more particularly, for these two last conditions, para. 5 of the resolution adopted by the International
Law Institute on the law of self-defence (available at www.idi-iil.org/idiE/resolutionsE/2007_san_02_en. pdf)
and the records of the meetings of the Institute on this subject (see supra note 76). See also, for the condition
of proportionality, the same records of the Institute as well as the opinion of Judge Simma (supra note 75)
and the letter published in the Sunday Times (supra note 77).
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matters is not that the attack against which self-defence is exercised is sufficiently
serious but that this exercise is proportionate to the gravity of the attack79 and is
resorted to only when there is no other available means for the victim state to protect
itself, including minor responses such as police action.

In any case, the question of whether there is a conceptual gap between the notions
of use of force and armed attack remains a scholarly question. Indeed, the recent state
practice brings nothing new to the debate.

3.2.2. Proportionality of the self-defence action
As has been the case for most of the actions undertaken in self-defence in the
past, proportionality proved to be crucial in the assessment of the legality of the
Israeli and Turkish operations. The Israeli interventions in Lebanon and Gaza were
unanimously condemned because of their disproportionate nature,80 while most
of the states commenting on the Turkish operation were willing to approve this
operation provided only that Turkey would use proportionate force in countering
the PKK rebels.81

Also in line with past state practice, recent state practice clearly evidences that
states usually support a quantitative conception of proportionality, that is, a conception
requiring a balance between the damages caused and the military means used by the
attackers and the damages caused and the military means used by the state acting
in self-defence.82 This conception, while apparently endorsed by the ICJ,83 has been
opposed by some scholars, who argue for a teleological conception of proportionality,
that is, a conception requiring that the action in self-defence must be limited to what
is necessary to achieve its objective – to defend the victim state.84 In this conception,
proportionality is actually confused with – one of the several aspects of the condition
of – necessity.85

In fact, the quantitative and teleological conceptions are not antinomic. Indeed,
it is very difficult to evaluate in practice what is necessary for a state to defend itself,
since such an evaluation may be founded on very subjective factors. Comparing
two objective quantities and analysing, as states do, whether the action taken in
self-defence was not manifestly disproportionate by comparison with the attacks
having triggered it, actually provide a useful means for evaluating whether this
action was limited to what was necessary for the victim state to protect itself.
By emphasizing such a disproportion, states and the ICJ intend not to proceed to
mere cynical and sophisticated calculations but to show that the self-defence action

79 See, for the same position, I. Brownlie, International Law and the Use of Force by States (1963), 366; R. Higgins,
Problems and Process (1994), 251.

80 Supra note 33.
81 Supra note 37.
82 Supra note 33.
83 See Nicaragua, supra note 2, at 122, para. 237; Oil Platforms, supra note 69, at 198, paras. 76–77; Armed Activities,

supra note 47, at 223, para. 147.
84 Most of the scholars who support such a conception refer to the considerations held on this subject by the

former ILC Rapporteur, R. Ago (see (1980) Yearbook of the International Law Commission, II, Part 1, UN Doc.
A/CN.4/318/Add.5–8, at 67, para. 121).

85 Supra note 30.
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went beyond what was necessary for achieving its objective or, more precisely, was
only necessary to achieve another goal, such as reprisals or exploitation of natural
resources. In other words, quantitative proportionality – that is, proportionality
based on objective elements – may be used as a tool for evaluating the respect of
the teleological proportionality, that is, the condition of necessity, the assessment of
which can normally be based only on a variety of subjective elements.

This conclusion does not mean that every manifest disproportion between the
attacks and the action in self-defence implies that the latter must be judged unne-
cessary. As it is argued, teleological proportionality (or necessity) is the ultimate
condition against which any exercise of self-defence must be tested, quantitative
proportionality being only, as is suggested by state practice and the ICJ, one of the
easiest tests for evaluation in this respect. In other words, while the latter allows
us to make an easy prima facie judgement regarding the fulfilment of the former,
this judgement may be rebutted by proving that the action in self-defence, although
being manifestly quantitatively disproportionate, was actually necessary.

This position is well illustrated by recent state practice, especially the Israeli
operations. Indeed, the manifest disproportion between the deaths caused to the
Lebanese and the Palestinians by the Israeli forces and the deaths caused to the Israeli
people by the rockets led most states to make a prima facie judgement on the legality
of the operation – that is, that the operation was illegal. This disproportion actually
evidenced, in the states’ view, that the Israeli operations exceeded what was necessary
to protect Israeli citizens and, even more, that Israel was actually pursuing other
objectives, such as the destruction of Lebanon’s economic capacity or the elimination
of Hamas. But Israel, supported by other states, worked hard precisely in order to
convince that its action, although disproportionate, was necessary, since rockets
continued to be launched from Lebanon and Gaza. In other words, it tried to reverse
the judgement of illegality made by the international community originally based
on the quantitative proportionality test by emphasizing the necessity of pursuing
military action in order to end the rocket attacks.

4. CONCLUDING REMARKS

Although they are not absolutely clear, international reactions to recent state prac-
tice contrast sharply with the condemnatory attitude generally adopted by states
before Operation Enduring Freedom, regarding military actions undertaken in self-
defence in response to attacks by non-state actors. The right of Israel to react in
self-defence to the rocket attacks from Lebanon and Gaza has been widely recog-
nized as a matter of principle, although no state was considered as being substantially
involved in the carrying out of these attacks. Likewise, the international community
refrained from condemning the Turkish operation in Northern Iraq, which was un-
dertaken ‘under the laws of self-defence’ in response to the PKK attacks from Iraq.
These cases evidence that a state need not necessarily be substantially involved in
attacks by non-state actors in order for the victim state to respond in self-defence.

Should one therefore consider that recent state practice evidences that the
state attribution rules have actually been extended or adapted so that attacks by
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non-state actors may now be attributed to a state, even if the latter is not substantially
involved in these attacks? This paper argues that such an interpretation would be
erroneous. Indeed, relying on state attribution rules raises many problems and does
not seem consistent. In addition, it does not conform to the declarations pronounced
by states in recent state practice, according to which attacks were committed only
by non-state actors and not by a state.

The correct interpretation of recent state practice amounts to considering that
the latter evidences a clear tendency towards allowing states to act in self-defence in
response to attacks, even if these attacks are committed only by non-state actors. Such
a tendency had already emerged in 2001 from the wide support given to Operation
Enduring Freedom. As a result, one should conclude more precisely, if one does not
analyse the recent state practice separately – that is, without taking into account
Enduring Freedom – that this practice actually confirms the evolution of the law
of self-defence. In other words, in view of recent state practice, which supplements
Enduring Freedom, private armed attacks nowadays seem to be enough to trigger
the right of self-defence of the victim state.

This conclusion does not mean that no link has to be established between the state
acting in self-defence and the state in whose territory the action takes place. Such a
link, clearly evidenced by recent state practice, is in fact required by the condition
of necessity of the law of self-defence. It serves to demonstrate that the harbouring
state is at least unable or unwilling to prevent attacks from being committed from
its territory so that its police forces cannot be considered by the victim state an
available means of protecting itself and that resorting to self-defence therefore
becomes necessary.

These are the lessons that can be drawn from recent state practice regarding
the right to respond in self-defence to attacks by non-state actors even when no
state is substantially involved in these attacks. Recent state practice also provides
some valuable indications concerning the level of gravity that an attack must reach
in order to trigger the right of self-defence and the proportionality of the action
undertaken in self-defence.

As far as the gravity criterion is concerned, it confirms that successive minor
uses of force, linked by the same aggressive intention, may be accumulated and
regarded as a single use of force. It also confirms that any use of force, particularly by
non-state actors, must reach some level of gravity in order to be considered as being
more than private transnational crimes – that is, amounting to a use of force in the
meaning of international law. It does not, however, provide any clear indication on
the issue concerning the ‘gravity’ gap between the notions of use of force and armed
attack.

As far as the notion of proportionality is concerned, recent state practice confirms
that the quantitative test, which consists in verifying whether the self-defence action
was manifestly disproportionate to the attacks, is favoured. However, this practice
also clearly supports the opinion that this test is in fact used in order to assess the
fulfilment of the condition of necessity and that a judgment of illegality based on
such a test could eventually be reversed by proving the necessity of the self-defence
action in the case under consideration.
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To sum up, recent state practice greatly contributes to the evolution of the law of
self-defence, mainly to the extent that, analysed altogether with Operation Enduring
Freedom, it implies the recognition of the right to respond in self-defence to private
armed attacks, but also because it gives weight to some controversial interpretations
of the classical conditions of this law, such as that according to which the gravity of
the attacks must be assessed by aggregating a succession of minor – but linked – acts
of force, or such as that according to which the condition of proportionality implies
a quantitative assessment of the action taken in self-defence, but only as a means of
making an easy prima facie judgement on the necessity of this action.
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