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Abstract
The law of international watercourses consists mainly of a series of bilateral, multilateral,
regional, and global agreements that establish binding rules throughwhich state parties jointly
manage transboundary water resources. China similarly manages its shared freshwaters
through a series of bilateral agreements. Increasingly, however, it relies on non-binding soft
law instruments to manage these resources with its riparian neighbours. An important
example of this is the Lancang-Mekong Cooperation, a branch of the Belt and Road
Initiative. Its use of soft instruments, which recognize international law and promote projects,
displays evidence ofmerging and emerging normativities, ensuring that it is capable of playing
both a supporting and a developmental role in the law of international watercourses.

Keywords: China, International water law, Lancang-Mekong Cooperation, Mekong River,
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1. 

Across the world there are over 300 watercourses shared between two or more states,1

governed by international law through a variety of legal sources, which include treaties,
conventions, custom, and principles.2 Approximately 60% of these watercourses are
covered by legal agreements at the bilateral, regional, or multilateral level, which
offer frameworks of binding norms for water cooperation.3 These agreements tend
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1 M.McCracken&A.T.Wolf, ‘Updating theRegister of International River Basins of theWorld’ (2019) 35(5)
International Journal of Water Resources Development, pp. 732–82, at 733.

2 Art. 38, Statute of the International Court of Justice (ICJ), San Francisco, CA (United States (US)), 26 June
1945, in force 24 Oct. 1945, available at: https://www.icj-cij.org/en/statute.

3 Z. Adeel et al.,Water Cooperation: Views on Progress and theWay Forward (United Nations University,
2015).
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to address, at least, two substantive issues – equitable and reasonable utilization, and
the due diligence obligation not to cause significant harm – and set out various proced-
ural rules, such as prior notification, consultation, and information sharing. These rules
have been codified and progressively developed through the two global water conven-
tions: the 1997 Convention on the Law of the Non-Navigational Uses of International
Watercourses (Watercourses Convention)4 and the 1992 Convention on the Protection
and Use of Transboundary Watercourses and International Lakes (Water
Convention).5 While there are 153 states that share transboundary freshwaters with
at least one other state,6 the global water conventions have limited membership, leaving
major gaps in their implementation.7 This has led some to question their continued
relevance,8 with others pointing to the need for regional approaches.9

For a variety of reasons, reaching a binding agreement in many basins has proved to be
impractical, impossible, or undesirable. This raises concerns about transboundary water
cooperation moving forward in the form of binding agreements, which can assist in pro-
viding predictability and stability for state cooperation.10 Although this continues to be a
source of debate among international lawyers,11 it is increasingly recognized that the nor-
mative force of international law exists along a spectrum,12 ranking from binding agree-
ments to an array of softer alternatives. The softness of law comes in a variety of forms,
divided here into ‘soft negotium’, provisions of binding instruments that do not include
clear obligations, and ‘soft instrumentum’, instruments created by legal actors which

4 New York, NY (US), 18 Mar. 1997, in force 17 Aug. 2014, available at: https://treaties.un.org/doc/
Treaties/1998/09/19980925%2006-30%20PM/Ch_XXVII_12p.pdf.

5 Helsinki (Finland), 17 May 1992, in force 6 Oct. 1996, available at: https://treaties.un.org/doc/Treaties/
1992/03/19920317 05-46 AM/Ch_XXVII_05p.pdf.

6 A. Rieu-Clarke, ‘Can Reporting Enhance Transboundary Water Cooperation? Early Insights from the
Water Convention and the Sustainable Development Goals Reporting Exercise’ (2020) 29(3) Review
of European, Comparative and International Enviromental Law, pp. 361–71, at 365.

7 At the time of writing, the Water Convention has 46 parties, while the Watercourses Convention has 37
parties.

8 G. Eckstein, ‘The Status of the UNWatercourses Convention: Does It Still Hold Water?’ (2020) 36(2–3)
International Journal of Water Resources Development, pp. 429–61.

9 P. Wouters & S. Vinogradov, ‘Reframing the Transboundary Water Discourse: Contextualized
International Law in Practice’ (2020) 29(3) Review of European, Comparative and International
Environmental Law, pp. 385–94.

10 C. Leb,Cooperation in the Law of TransboundaryWater Resources (Cambridge University Press, 2013),
p. 30.

11 Weil warned that this ‘blurring of the normativity threshold’would undermine the legal certainty of inter-
national law: P. Weil, ‘Towards Relative Normativity in International Law?’ (1983) 77(3) American
Journal of International Law, pp. 413–42, at 415. Alvarez revisits this topic in a recentAJIL symposium:
J.E. Alvarez, ‘The Relativity Apocalypse is Nigh’ (2020) 114 American Journal of International Law
Unbound, pp. 77–81.

12 In order to explain instruments beyond the sources of international law in Art. 38 of the Statute of the ICJ
(n. 2 above,) Thirlway uses the term ‘quasi-legislative activity’: H. Thirlway, The Sources of International
Law (Oxford University Press, 2019), p. 34. Goldman, in exploring the debate concerning ‘alternative
instruments’, describes this spectrum as ‘different grades of legal normativity’: M. Goldman, ‘Inside
Relative Normativity: From Sources to Standard Instruments for the Exercise of International Public
Authority’ (2008) 9 German Law Journal, pp. 1865–908, at 1872. Fastenrath describes the ‘gradation
in the normativity of the law’ as unavoidable, a fact of our pluralistic world: U. Fastenrath, ‘Relative
Normativity in International Law’ (1993) 4(3) European Journal of International Law, pp. 305–40, at
338–9.
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contain normative commitments that are not readily enforceable through dispute settle-
ment mechanisms.13 Although non-binding, this soft instrumentum has a series of legal
effects,14 and is therefore deserving of the attention of international lawyers.15

China is upstream ofmany of Asia’s major rivers that it shares with its 14 neighbour-
ing states and three states further downstream.16 However, China is not party to either
of the global water conventions, preferring to engage with its riparian neighbours
through what has been referred to as its ‘soft path’, characterized by both binding
agreements that exhibit soft negotium and, increasingly, soft instrumentum.17 While
China’s binding transboundary water agreements, including aspects of their soft nego-
tium, have been explored elsewhere,18 little attention has been paid to the soft instru-
mentum on China’s transboundary waters.

China’s recent emphasis on soft instrumentum finds its origins in the Belt and Road
Initiative (BRI), a ‘hub and spoke network’19 of economic growth and interconnectivity
between China and states around theworld composed of ‘hardware’, mainly infrastruc-
ture investments, and ‘software’, such as institutions and soft law instruments.20 While
the BRI has been linked primarily to international economic law, arguably it relates to a
broader range of international legal areas,21 including the law of international water-
courses. The Lancang-Mekong Cooperation (LMC), a branch of the BRI established
by China in 2015,22 seeks greater engagement between China and its Southeast

13 J. d’Aspremont, ‘Softness in International Law: A Self-Serving Quest for New Legal Materials’ (2008)
19(5) European Journal of International Law, pp. 1075–93.

14 C.M. Chinkin, ‘The Challenge of Soft Law: Development and Change in International Law’ (1989) 38(4)
International and Comparative Law Quarterly, pp. 850–66, at 851; P. Dupuy, ‘Soft Law and the
International Law of the Environment’ (1990) 12(2) Michigan Journal of International Law, pp. 420–
35; A.E. Boyle, ‘Some Reflections on the Relationship of Treaties and Soft Law’ (1999) 48(4)
International and Comparative Law Quarterly, pp. 901–13, at 901; D. Shelton, ‘Soft Law’, in
D. Armstrong (ed.), Routledge Handbook of International Law (Routledge, 2009), pp. 68–80, at 72;
A.T. Guzman & T.L. Meyer, ‘International Soft Law’ (2010) 2(1) Journal of Legal Analysis, pp. 171–
225, at 174; D. Thürer, ‘Soft Law’, in R. Wolfrum (ed.), Max Planck Encyclopedia of International
Law (Oxford University Press, 2009) pp. 269–78, at 269.

15 d’Aspremont, n. 13 above, p. 1083.
16 This includes Afghanistan, Bhutan, India, Kazakhstan, Kyrgyzstan, Laos, Mongolia, Myanmar, Nepal,

North Korea, Pakistan, Russia, Tajikistan, and Vietnam. These shared rivers flow into three states further
downstream, including Bangladesh, Cambodia, and Thailand.

17 P. Wouters & H. Chen, ‘China’s “Soft-Path” to Transboundary Water Cooperation Examined in the
Light of Two UN Global Water Conventions: Exploring the “Chinese Way”’ (2013) 22(6) Journal of
Water Law, pp. 229–47.

18 Ibid. See also, e.g., Y. Su, ‘China’s InternationalWater Relations’, in S.McCaffrey, C. Leb&R.T.Denoon
(eds), Research Handbook on International Water Law (Edward Elgar, 2019), pp. 447–62.

19 H.Wang, ‘China’s Approach to the Belt and Road Initiative: Scope, Character and Sustainability’ (2019)
22(1) Journal of International Economic Law, pp. 29–55, at 30.

20 Ibid., p. 40.
21 A recent book collects chapters on the BRI from a variety of legal areas: G. Martinico & X. Wu, A Legal

Analysis of the Belt and Road Initiative: Towards a New Silk Road? (Palgrave MacMillan, 2020).
22 M.F. McPherson, ‘China’s Role in Promoting Transboundary Resources Management in the Greater

Mekong Basin (GMB)’, Harvard Kennedy School, Ash Center for Democratic Governance and
Innovation, Mar. 2020, available at: https://ash.harvard.edu/files/ash/files/300675_hvd_ash_chinas_-
role.pdf; S. Wu, ‘The Trouble with the Lancang-Mekong Cooperation Forum’, The Diplomat, 9 Dec.
2018, available at: https://thediplomat.com/2018/12/the-trouble-with-the-lancang-mekong-cooper-
ation-forum.
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Asian neighbours (Cambodia, Laos, Myanmar, Thailand, and Vietnam) with whom it
shares the Lancang-Mekong River. It does so through a broad framework encompass-
ing three pillars and five priority areas, one of which is ‘water resources’.23

This article seeks to revisit China’s ‘soft path’ with an emphasis on the soft instru-
mentum of the LMC. In order to do so, firstly it unpacks the softness of international
law and explores the legal effects of soft instrumentum, with a focus on the law of inter-
national watercourses. It then analyzes the soft instrumentum of the LMC, including its
relation with international law and its approach to transboundary water governance.
Whereas previous research has illustrated the importance of the law of international
watercourses for the successful implementation of the BRI,24 this article seeks to
draw lessons from the BRI and LMC for the governance of transboundary water-
courses, while highlighting the significant potential for soft instrumentum to act as a
vehicle of transboundary water cooperation around the world. As is argued here, the
LMC is merging with international best practice of the law of international water-
courses and thus plays a supportive role, but it is increasingly developing international
water law as it exhibits its own influence through its project approach, its emerging
normativities. As such, through an analysis of the LMC, the article highlights the
significant potential for soft instrumentum to act as a vehicle of transboundary water
cooperation around the world.

2.         
 

The law of international watercourses comprises two framework conventions and a
multitude of regional, multilateral, and bilateral agreements. As treaties, these agree-
ments fall within the scope of the Vienna Convention on the Law of Treaties (VCLT)
and are binding upon states parties under the principle of pacta sunt servanda.25

Select treaty norms, most notably equitable and reasonable utilization and the due
diligence obligation not to cause significant harm, are also considered customary
international law and are therefore binding also on non-party states.26

23 The pillars include political and security issues; social, cultural and people-to-people exchange; and eco-
nomic and social development. The five cooperative areas include agriculture and poverty reduction,
water resources, production capacity, cross-border economic cooperation, and connectivity: Ministry
of Foreign Affairs of the PRC, ‘Five Features of Lancang-Mekong River Cooperation’, 17 Mar. 2016,
available at: https://www.fmprc.gov.cn/mfa_eng/wjb_663304/zzjg_663340/yzs_663350/gjlb_663354/
2787_663568/2789_663572/201603/t20160321_524720.html.

24 I.A. Ibrahim, ‘The Importance of International Water Law to the Successful Implementation of the Belt
and Road Initiative: Evidence from Central Asia’, in Martinico & Wu, n. 21 above, pp. 145–70.

25 Art. 26, Vienna (Austria), 23 May 1969, in force 27 Jan. 1980, available at: https://legal.un.org/ilc/texts/
instruments/english/conventions/1_1_1969.pdf.

26 E.g., the ICJ applied the Watercourse Convention and the principle of equitable and reasonable use in its
judgment in the Gabčíkovo-Nagymaros case even though neither Hungary nor Slovakia were parties at
the time. The Court also clearly stated in the San Juan case that Nicaragua violated its customary obliga-
tion not to cause significant harm. SeeGabčíkovo-Nagymaros Project (Hungary v. Slovakia), Judgment,
25 Sept. 1997, ICJ Reports (1997), paras 78, 85; Certain Activities Carried Out by Nicaragua in the
Border Area (Costa Rica v. Nicaragua) / Construction of a Road in Costa Rica along the San Juan
River (Nicaragua v. Costa Rica), Judgment, 15 Dec. 2015, ICJ Reports (2015), para. 75.
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While these conventions and customary norms are binding, in some ways they
exhibit soft negotium. The fundamental principle of equitable and reasonable utiliza-
tion, for example – which provides all states with the right to utilize a transboundary
watercourse and the corresponding obligation to do so in an equitable and reasonable
manner – exhibits a degree of softness as it has been described as a ‘vague aspirational
goal’ as well as a ‘starting point for a process’ of reconciling the needs and interests of
states.27 Furthermore, international water law itself has developed in no small part as a
result of soft instrumentum, divided here into primary and secondary soft instrumen-
tum, which capture state practice either directly or indirectly. Primary soft instrumen-
tum refers to those instruments created by states and addressed to the international
community or a group of states, whereas secondary soft instrumentum refers to recom-
mendations or comments from international institutions, commissions, special rappor-
teurs, and resolutions of international organizations, among others.28

Whereas the LMC developed through primary soft instrumentum made by states
(discussed below), international water law developed initially through the secondary
soft instrumentum of various international institutions, including the International
Law Association (ILA), International Law Commission (ILC), and Institute of
International Law (IIL). Unlike primary soft instrumentum, these instruments are not
written by states, but the expert nature of these committees reflects the standard of
the ‘most highly qualified publicists’ as subsidiary sources of international law, and
their relationship with states and the international community lend them significant
weight.29 As such, these secondary examples of soft instrumentum capture state prac-
tice and international norms at various stages of maturity in order to ‘spark the devel-
opment of international law through an iterative process of practice and norm
consolidation’.30

Soft instrumentum occupies a unique legal space as it is not quite law, but is more
than a simple policy statement. It shares a ‘proximity to law’ and can have legal rele-
vance, but is not itself legally binding.31 In this position, it can support, develop, and
interact with binding legal regimes in a variety of ways. First, soft instrumentum can
insert norms into state cooperation, assisting in the codification, crystallization, and
establishment of customary international law by influencing practice or providing evi-
dence of opinio juris.32 In the case of the law of international watercourses, this

27 O. McIntyre, ‘Substantive Rules of International Water Law’, in A. Rieu-Clarke, A. Allan & S. Hendry
(eds), Routledge Handbook of Water Law and Policy (Routledge, 2017), pp. 234–46, at 238.

28 Shelton, n. 14 above, p. 70.
29 ICJ Statute, n. 2 above, Art. 38(d); J.W. Dellapenna, ‘TheWork of International Legal Expert Bodies’, in

McCaffrey, Leb & Denoon n. 18 above, pp. 26–43, at 27. The ILC, e.g., consists of a body of inter-
national legal experts who are nominated by states. Much of its work and the soft instrumentum that
it produces are on topics studied at the request of the United Nations General Assembly (UNGA); see
E. Baylis, ‘The International Law Commission’s Soft Law Influence’ (2019) 13(6) FIU Law Review,
pp. 1007–25.

30 Baylis, n. 29 above.
31 Shelton, n. 14 above, p. 69; Thürer, n. 14 above, para. 2.
32 Boyle, n. 14 above, p. 904; Chinkin, n. 14 above, p. 858; Dupuy, n. 14 above, p. 432; Shelton, n. 14

above, p. 72.
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includes equitable and reasonable use and the due diligence obligation not to cause sig-
nificant harm. These rules are founded upon the notion of limited territorial sovereignty
over transboundary water resources, first included in the IIL International Regulation
regarding the Use of International Watercourses for Purposes other than Navigation
(1911).33 Noting a lack of rules in this area, the Regulation includes provisions that
‘should be observed from the point of view of (any) use of international streams’.34

It provides one of the first codifications of the substantive rules, indicating that states
may utilize the water resources within their own territory, but that such utilization
shall not ‘seriously interfere with’ the utilization of other states.35 It also provides for
a limited obligation not to cause significant harm, stating that ‘no establishment may
take so much water that the constitution … of the stream shall, when it reaches the
territory downstream, be seriously modified’.36 Similar statements are found in the
Declaration concerning the Industrial and Agricultural Use of International Rivers
(1933),37 the ILA Resolution of Dubrovnik (1956),38 the ILA Resolution on the Use
of the Waters of International Rivers (1958),39 and the IIL Resolution on the Use of
International Non-Maritime Waters (1961).40 Taking note of the crystallization of
these norms in the aforementioned documents,41 these rules were then codified in the
ILA Helsinki Rules on the Uses of the Waters of International Rivers (1966), widely
recognized as the ‘first general codification of the law of international watercourses’.42

While non-binding, these rules include detailed provisions on equitable and reasonable
utilization (Articles IV, V, VI) and the due diligence obligation not to cause significant
harm (Articles IX, X, XI). In 1970, the ILC began the process of study that would
ultimately lead to the Watercourses Convention.43

33 Madrid (Spain), 20 Apr. 1911, available at: http://www.hlrn.org/img/documents/Declaration%
20Madrid%201911.pdf.

34 Ibid., Statement of Reasons.
35 Ibid., Statement of Reasons and Art. I.
36 Ibid., Art. II(3).
37 Adopted by the Seventh International Conference of American States, Montevideo (Uruguay), 24 Dec.

1933, Art. 2, available at: http://www.fao.org/3/W9549E/w9549e06.htm#bm06.2.1 (Montivideo
Declaration).

38 ILA, Statement of Principles, Resolution of Dubrovnik, Dubrovnik (Croatia), 1956, Arts III and V, avail-
able at: https://hlrn.org/img/documents/Resolution_Dubrovnik1956.pdf.

39 New York, NY (US), 7 Sept. 1958, Arts 2–4, 8 and 9, available at: https://www.internationalwaterlaw.
org/documents/intldocs/ILA/ILA-Resolution_or_New_York1958.pdf.

40 Salzburg (Austria), 11 Sept. 1961, available at: https://www.internationalwaterlaw.org/documents/
intldocs/IIL/IIL-Resolution_of_Salzburg.pdf (Salzburg Rules).

41 The ILA report from the 1966meeting adopting theHelsinki Rules refers to earlier instruments, including
the 1933MontevideoDeclaration (n. 37 above), the 1956Resolution ofDubrovnik (n. 38 above), and the
1961 Salzburg Rules n. 40 above; however, they do not adopt the exact wording of those earlier instru-
ments; see ILA, Helsinki Rules on the Uses of the Waters of International Rivers, Helsinki (Finland),
20 Aug. 1966, available at: http://www.unece.org/fileadmin/DAM/env/water/meetings/legal_board/
2010/annexes_ groundwater_paper/Annex_II_Helsinki_Rules_ILA.pdf.

42 S. Salman, ‘The Helsinki Rules, the UN Watercourses Convention and the Berlin Rules: Perspectives on
International Water Law’ (2007) 34(4) Water Resources Development, pp. 625–40, at 630.

43 UNGA Res. 2669, ‘Progressive Development and Codification of the Rules of International Law relating
to International Watercourses’, 8 Dec. 1970, UN Doc. A/CN.4/244/Rev.1, available at: http://www.un.
org/ga/search/view_doc.asp?symbol=A/Res/2669(XXV).
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Soft instrumentum can also play a supporting role, filling gaps in agreements and
assisting in interpretation or through the establishment of standards.44 This extends
to the filling of gaps in the application of international water law rules. In 1986, for
example, the ILA adopted the Complementary Rules Applicable to International
Water Resources45 and the Rules on International Groundwaters,46 which provide
greater detail on provisions of the 1966 Helsinki Rules generally, and their application
to transboundary groundwaters. Various soft instruments have also sought to confirm
interpretation of the rules of international water law. The 1978 United Nations
Environmental Programme (UNEP) Principles of Conduct in the Field of the
Environment for the Guidance of States in the Conservation and Harmonious
Utilization of Natural Resources Shared by Two or More States, for example, links
equitable and reasonable utilization (Principle 1) with the obligation not to cause sig-
nificant harm (Principle 3), while ensuring the primacy of equitable and reasonable util-
ization.47 This history of progressive development through soft instruments may have
assisted in establishing the consensus needed for the adoption of the global water con-
ventions, illustrating the potential for soft instruments to act as a first step in the treaty-
making process.48 Both global water conventions contain norms of equitable and rea-
sonable use and the due diligence obligation not to cause significant harm, as developed
in these soft instruments. The interpretive functions of soft instruments, however, do
not stop after codification, as binding agreements can refer specifically to soft instru-
ments. The Preamble to the Watercourses Convention, for example, refers both to
Agenda 2149 and the Rio Declaration,50 assisting in the interpretation of ‘sustainabil-
ity’ in Article 5 – Equitable and Reasonable Utilization and Participation, among
others.51

3.      -


Soft instrumentum has played developmental and supporting roles in international
water law, and can also act as a replacement for binding agreements, especially in

44 Boyle, n. 14 above, p. 905; Guzman & Meyer, n. 14 above, pp. 174–5; Shelton, n. 14 above, p. 74.
45 Seoul (South Korea), 30 Aug. 1986, available at: https://www.internationalwaterlaw.org/documents/

intldocs/ILA/ILA-Complementary_Rules_Applicable_to_International_Water_Resources-Seoul1986.pdf.
46 Seoul (South Korea), 30 Aug. 1986, available at: https://www.internationalwaterlaw.org/documents/

intldocs/ILA/ILA-Seoul_Rules_on_International_Groundwaters-1986.pdf.
47 UN Doc. GC.6/CRP.2, 19 May 1978, available at: https://www.jstor.org/stable/20691944?seq=1.
48 Shelton, n. 14 above, p. 72.
49 Adopted by the UN Conference on Environment and Development, Rio de Janerio (Brazil), 3–14 June

1992, available at: https://sustainabledevelopment.un.org/content/documents/Agenda21.pdf.
50 Rio Declaration on Environment and Development, adopted by the United Nations Conference on

Environment and Development, Rio de Janeiro (Brazil), 3–14 June 1992, available at: https://www.un.
org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_CONF.151_26_
Vol.I_Declaration.pdf.

51 O. McIntyre, Environmental Protection of International Watercourses under International Law
(Ashgate, 2007), pp. 239–43.
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instances where states perceive binding agreements to be too costly.52 As noted above,
China is not party to either of the global water conventions and, although it has binding
agreements with its neighbours in its Northeast and Northwest, there are limited agree-
ments with its neighbours in the Southwest.

In order to fill this gap and seek closer relations with its Southeast Asian neigh-
bours,53 China established the LMC in 2015. As a branch of the BRI, it takes a similar
approach with cooperation facilitated by primary soft instrumentum that exhibits a
‘dual track normative approach’ – existing alongside binding agreements and exerting
their own normative influence.54 Such an approach allows for increased flexibility,
allowing states to avoid the complicated and slow process of ratification associated
with binding agreements, and to more easily amend them.55 Thus, in utilizing soft
instrumentum, China can guarantee the rapid development of the LMC, while ensuring
maximum flexibility in its future direction.56

LMC soft instrumentum consists primarily of multilateral texts, established between
China and the other five riparian states. They have emerged from multiple high-level
forums, including annual Foreign Ministers’ Meetings, occasional Ministers’
Meetings directly related to water resources, and Leaders’ Meetings held every two
to three years. By the end of 2021, there had been three Leaders’ Meetings, six
Foreign Ministers’ Meetings, and one Water Ministers’ Meeting (see Table 1), with
more planned in the future.57 Even though only one LMC instrument – amemorandum
of understanding (MoU) between the LMC and Mekong River Commission (MRC) –
clearly indicates that it is not legally binding,58 LMC instruments do not adopt the
binding ‘shall’. Rather, they use vague language such as ‘strengthen cooperation on’,
‘advance’, and ‘promote’ areas of water cooperation.

LMC instrumentum are non-binding, but they set norms for state relations, most
commonly reflecting the Five Principles of Peaceful Coexistence, which China views
as ‘basic principles of international law’.59 These include: (i) mutual respect for
territorial integrity and sovereignty; (ii) mutual non-aggression; (iii) mutual non-
interference in internal affairs; (iv) equality and mutual benefit; and (v) peaceful

52 Boyle, n. 14 above, p. 903; Shelton, n. 14 above, p. 72.
53 S. Biba, ‘China’s “Old” and “New” Mekong River Politics: The Lancang-Mekong Cooperation from a

Comparative Benefit Sharing Perspective’ (2018) 43(5) Water International, pp. 622–41.
54 Wang, n. 19 above, p. 35.
55 Boyle, n. 14 above, p. 903; Guzman & Meyer, n. 14 above, p. 198; Shelton, n. 14 above, p. 77.
56 Wang, n. 19 above, p. 43.
57 For an occasionally updated account of the LMC and its various water-related activities, see

D.J. Devlaeminck, ‘Timeline of the Lancang-Mekong Cooperation (LMC) Mechanism’,
Academia.edu, Feb. 2021, available at: https://chongqing.academia.edu/DavidDevlaeminck.

58 This MoU states that it ‘does not create any rights or legally binding obligations upon both Parties and
does not constitute a treaty under international law’: Memorandum of Understanding between the
Mekong River Commission (MRC) Secretariat and the Lancang-Mekong Water Resources
Cooperation Center (LMC-MRC MoU), Beijing (China), 19 Dec. 2019, available at:
http://www.lmcwater.org.cn/cooperative_achievements/important_documents/files/202008/t20200825_
162724.html.

59 X. Jinping, ‘Carry Forward the Five Principles of Peaceful Coexistence To Build a Better World through
Win-Win Cooperation’, People’s Daily, 28 June 2014, available at: http://en.people.cn/n/2014/0710/
c90883-8753393.html.
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coexistence.60 While the norms of LMC documents have evolved over time, a core set –
common across nearly all of the LMC instruments studied here – has emerged. This
includes consensus, equality, mutual consultation and coordination, voluntarism, com-
mon contribution and shared benefits, openness, and inclusiveness. This reflects the
Five Principles, particularly mutual respect for territorial integrity and sovereignty,
ensuring the protection of the right of each state to choose. Emphasis on the Five
Principles has become more explicit over time, with the Vientiane Declaration directly
including equality, mutual benefit, respect for sovereignty and territorial integrity, and
non-interference.61 Ensuring that decisions are based on consensus, equality and
mutual consultation, for example, ensures that all member states have a voice in deci-
sions. While it is unclear if this is the case in practice, such an approach would strongly
align with Chinese perspectives of sovereignty as a way in which ‘different political and
social systems, different forms of civilization and culture should correlate and treat each
other in international relations’.62 This would also be in line with regional approaches

Table 1 List of High-Level LMC Instruments as of December 2021

Date Title

12 Nov. 2015 Joint Press Communiqué of the First Lancang-Mekong Cooperation Foreign Ministers’
Meeting

23 Mar. 2016 Sanya Declaration of the First Lancang-Mekong Cooperation Leaders’ Meeting
23 Dec. 2016 Joint Press Communiqué of the Second Lancang-Mekong Cooperation Foreign Ministers’

Meeting
15 Dec. 2017 Joint Press Communiqué of the Third Lancang-Mekong Cooperation Foreign Ministers’

Meeting
10 Jan. 2018 Phnom Penh Declaration of the Second Lancang-Mekong Cooperation Leaders’ Meeting

Five-Year Plan of Action on Lancang-Mekong Cooperation (2018–2022)
3 May 2018 Five-Year Action Plan on Lancang-Mekong Water Resources Cooperation (2018–2022)
17 Dec. 2018 Joint Press Communiqué of the Fourth Lancang-Mekong Cooperation Foreign Ministers’

Meeting
17 Dec. 2019 Joint Statement of the First Ministerial Meeting of the Lancang-Mekong Water Resources

Cooperation
Memorandum of Understanding between the MRC Secretariat and LMCWater Resources

Cooperation Centre
20 Feb. 2020 Joint Press Communiqué of the Fifth Lancang-Mekong Cooperation Foreign Ministers’

Meeting
24 Aug. 2020 Vientiane Declaration of the Third Lancang-Mekong Cooperation Leaders’ Meeting
9 June 2021 Joint Statement on Enhancing Sustainable Development Cooperation of the

Lancang-Mekong Countries (Sixth Foreign Ministers’ Meeting)

60 Ministry of External Affairs, Government of India, Agreement (with exchange of notes) on Trade and
Intercourse between Tibet Region of China and India, Beijing (China), 29 Apr. 1954, available at:
https://www.mea.gov.in/bilateral-documents.htm?dtl/7807/Agreement+on+Trade+and+Intercourse+with+
Tibet+Region.

61 Vientiane Declaration of the Third Mekong-Lancang Cooperation (MLC) Leaders’ Meeting, Vientiane
(Laos), 24 Aug. 2020, para. 1.2, available at: http://www.xinhuanet.com/english/2020-08/24/
c_139314536.htm.

62 H. Xue, ‘Chinese Contemporary Perspectives on International Law: History, Culture and International
Law’ (2011) 355(41) Recueil des Cours, pp. 51–233, at 106.
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to international law, as many Asian states place strong emphasis on traditional notions
of sovereignty.63 Reciprocity is also a pivotal norm, as almost all documents mention
both ‘common contribution and shared benefits’,64 making it clear that states that do
not contribute will not receive benefits, or at least not the same benefits as those that
do contribute.

This soft approach recognizes its connection with international law. However, while
LMC instrumentum mentions international law, these references are often linked to
project development, rather than legal development.65 LMC instruments recognize
international law generally with limited mention of specific agreements. This typically
occurs alongside the aforementioned norms. Whereas some instruments make no men-
tion of international law at all,66 there is consistent reference to ‘respect for the UN
Charter and international laws’.67 Given the strong emphasis on the Five Principles,
mention of the UN Charter is not surprising as the two are ‘naturally linked’.68 This

63 T. Ginsburg, ‘Eastphalia as the Perfection of Westphalia’ (2010) 17(1) Indiana Journal of Global Legal
Studies, pp. 27–45, at 28.

64 Joint Press Communiqué of the First Lancang-Mekong Cooperation Foreign Minister’s Meeting
(1st Foreign Ministers’ Meeting), Jinghong (China), 12 Nov. 2015, para. 4, available at:
http://www.lmcwater.org.cn/cooperative_achievements/important_documents/files/202008/t20200825_
162710.html; Sanya Declaration of the First Lancang-Mekong Cooperation (LMC) Leaders’ Meeting,
Sanya (China), 23 Mar. 2016, para. 10, available at: http://www.lmcwater.org.cn/cooperative_achieve
ments/important_documents/files/202009/t20200908_163007.html; Joint Press Communiqué of the
Second Lancang-Mekong Cooperation Foreign Minister’s Meeting (2nd Foreign Ministers’ Meeting), Siem
Reap (Cambodia), 23 Dec. 2016, para. 13, available at: http://www.lmcwater.org.cn/cooperative_achieve
ments/important_documents/files/202008/t20200825_162711.html; Phnom Penh Declaration of the
Second Lancang-Mekong Cooperation (LMC) Leaders’ Meeting, Phnom Penh (Cambodia), 10 Jan.
2018, para. 11, available at: http://www.lmcwater.org.cn/cooperative_achievements/important_documents/
files/202009/t20200908_163047.html; Five-Year Plan of Action on Lancang-Mekong Cooperation
(2018–2022), 11 Jan. 2018, para. II(2), available at: http://www.lmcwater.org.cn/cooperative_achieve
ments/important_documents/files/202008/t20200825_162709.html; Five-Year Action Plan on Lancang-
Mekong Water Resources Cooperation (2018–2022), 3 May 2018, available at: http://www.lmcwater.org.
cn/cooperative_achievements/important_documents/files/202008/t20200825_162726.html; Joint Press
Communiqué of the Fourth Mekong-Lancang Cooperation (MLC) Foreign Ministers’ Meeting (4th Foreign
Ministers’ Meeting), Luang Prabang (Laos), 17 Dec. 2018, para. 17, available at: http://www.lmcwater.
org.cn/cooperative_achievements/important_documents/files/202008/t20200825_162713.html; Joint Press
Communiqué of the Fifth Mekong-Lancang Cooperation Foreign Ministers’ Meeting (5th Foreign
Ministers’ Meeting), Vientiane (Laos), 20 Feb. 2020, para. 17, available at: http://www.lmcwater.org.cn/
cooperative_achievements/important_documents/files/202008/t20200825_162714.html; Joint Statement
on Enhancing Sustainable Development Coopertion of the Lancang-Mekong Countries (6th Foreign
Ministers’ Meeting), Chongqing (China), 9 June 2021, para. 1, available at: http://english.www.gov.cn/
archive/ministrydocument/202106/09/content_WS60c029edc6d0df57f98daf78.html.

65 H. Wang, ‘The Belt and Road Initiative Agreements: Characteristics, Rationale, and Challenges’ (2020)
20(3) World Trade Review, pp. 1–24, at 15.

66 Joint Press Communiqué of the Third Lancang-Mekong Cooperation Foreign Minister’s Meeting, Dali
(China), 15 Dec. 2017, available at: http://www.lmcwater.org.cn/cooperative_achievements/important_
documents/files/202008/t20200825_162712.html; Joint Statement of the Ministerial Meeting of
Lancang-Mekong Water Resources Cooperation (Water Ministers’ Meeting), Beijing (China), 17 Dec.
2019, available at: http://www.lmcwater.org.cn/cooperative_achievements/important_documents/files/
202008/t20200825_162723.html; 1st Foreign Ministers’ Meeting, n. 64 above;

67 Sanya Declaration, n. 64 above, para. 10; 2nd Foreign Ministers’Meeting, n. 64 above, para. 13; Phnom
PenhDeclaration, n. 64 above, para. 11; 4th ForeignMinisters’Meeting, n. 64 above, para. 17; 5th Foreign
Ministers’ Meeting, n. 64 above, para. 17; 6th Foreign Ministers’ Meeting, n. 64 above, para. 1.

68 T. Wang, ‘International Law in China: Historical and Contemporary Perspectives’ (1990) 221(195)
Recueil des Cours, pp. 195–369, at 265.
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formulation is slightly expanded in the Vientiane Declaration, which includes ‘respect
for the UN Charter, ASEAN Charter, and international laws, as well as in accordance
with domestic laws and regulations and procedures of each member country’.69 One
instrument, the Fifth ForeignMinisters’Meeting, makes an expansive mention of inter-
national law, indicating that LMC states ‘reaffirmed their support for multilateralism,
upholding the international order underpinned by international law, the UN-centered
international system, and the rules-based multilateral trading system with the World
Trade Organization as its foundation’.70 The Statement of the Sixth Foreign Ministers’
Meeting recognizes these basic principles and their connection with international law,
and goes on to indicate that ‘in this context, the Ministers issue the statement as follows’,
clearly recognizing that state cooperation of the LMC takes placewithin this legal context.

Although not necessarily in relation to transboundary water resources, LMC instru-
ments also place strong emphasis on projects. The Sanya Declaration of the First
Leaders’ Meeting, for example, indicates that the LMC adopts a ‘project-oriented
model’.71 Later declarations and joint statements continue this emphasis on projects,
through the establishment of the LMC Special Fund to assist in project implementation
and the creation of a list of ‘early harvest’ projects, as well as subsequent lists of projects
such as the ‘List of the Projects Supported by LMC Special Fund of 2021’.72

4.     
- :

() 

As illustrated above, the LMC approach utilizes primary soft instrumentum as its main
method of development. This, however, is often conducted with project development in
mind, rather than the development of international law. While this may be true at the
general level for the LMC,water resources cooperation under the LMCdoes not appear
to be addressed solely towards specific projects, but towards the slow and progressive
development of transboundary water cooperation between Lancang-Mekong ripar-
ians. Of the thirteen soft instrumentum studied here (see Table 1), three do not directly
mention water resources.73 Of the remaining ten, six mention transboundary waters

69 Vientiane Declaration, n. 61 above, para. 4.
70 Given the timing of this meeting, this is likely to have been in response to ongoing trade frictions between

China and the US; see 5th Foreign Ministers’ Meeting, n. 64 above, para. 17.
71 Sanya Declaration, n. 64 above, Preamble and para. 11.
72

‘Early harvest’ projects were first mentioned in the Sanya Declaration (n. 64 above, para. 24). At the 2019
Ministerial Meeting, LMC states established a list of projects proposed by various states; see ‘List of
Proposed Projects on Lancang-Mekong Water Resources Cooperation’, Lancang-Mekong Water
Resources Cooperation Information Sharing Platform, 17 Dec. 2019, available at:
http://www.lmcwater.org.cn/cooperative_achievements/major_events/events_a/news_c/202008/t20200831_
162823.html. The 6th Foreign Ministers’ Meeting (n. 64 above, para. 9) also mentions the ‘List of the
Projects Supported by LMC Special Fund of 2021’.

73 These include the Joint Communiqués of the 2nd, 3rd and 4th ForeignMinisters’Meetings. Theymaymen-
tion the word ‘water’ or the ‘river’, but this is in passing or related to, e.g., the work of a joint working
group or as a priority area of the LMC.
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related to projects generally, and four do not.74 It should be noted that those that do
mention ‘projects’ are typically joint communiqués or action plans, whereas those that
do not are leaders meeting declarations. Given their heightened status, this may signify
that even though projects remain important, they are not the primary focus for aspects
of the LMC that relate to transboundary waters. Instead, the LMC takes a middle
path on this spectrum of softness between fully binding agreements and soft instrumen-
tum, emphasizing international legal rules and offering a pathway for states to fulfil their
customary obligations, while also developing the law of international watercourses.

4.1. International Law Relevant to Transboundary Water Resources
and the Lancang-Mekong Cooperation

Upon its establishment in 2015, state parties to the LMCwere already bound by a selec-
tion of international agreements relevant to the governance of transboundary waters.
These agreements include the Watercourses Convention, the Mekong Agreement75

and a bilateral information-sharing agreement between China and the MRC.76

However, not all LMC states are party to (all) these agreements (see Table 2).
Although LMC instruments do not mention any specific legal agreements, LMC states
continue to be bound by agreements to which they are party, as well as various custom-
ary rules. As ‘international laws’ are consistently mentioned across LMC instruments,
this deserves closer attention as LMCactivities and soft instrumentum are influenced by
these rules. Together, these global, regional, and bilateral agreements, as well as rele-
vant customary law, provide the regulatory context within which the management of
the Lancang-Mekong takes place, including substantive rules, procedural rules, institu-
tions and dispute settlement mechanisms.

In terms of substantive rules, equitable and reasonable utilization and the due dili-
gence obligation to prevent significant harm are of most relevance. Both rules are codi-
fied in the 1997Watercourses Convention (Articles 5–7) and, although not identically,
the 1995 Agreement on the Cooperation for the Sustainable Development of the
Mekong River Basin (Articles 5–7).77 In relation to the Watercourses Convention, of
all the Lancang-Mekong states only Vietnam is party. With only one party in the
region, the impact of the Convention is limited as the law of treaties indicates that
state parties have obligations only to other state parties.78 Thus, Vietnam’s status as

74 The 6 instruments that refer to water in the context of projects include the Vientiane Declaration, n. 61
above, para. 7; 1st ForeignMinisters’Meeting, n. 64 above, para. 8; 5th ForeignMinisters’Meeting, n. 64
above, para. 10; Five-Year Action Plan onWater Resources, n. 64 above; Five-Year Plan of Action, n. 64
above; Water Ministers’ Meeting, n. 66 above. Those that do not mention water resources in relation to
projects include the Sanya Declaration, n. 64 above; the Phnom Penh Declaration, n. 64 above;
6th Foreign Ministers’ Meeting, n. 64 above; LMC-MRC MoU, n. 58 above.

75 N. 77 below.
76 There is also a series of river-related agreements, which includes the 2000 Agreement on Commercial

Navigation along the Lancang-MekongRiver (China, Laos,Myanmar, and Thailand).While these agree-
ments are relevant to the river, they do not seek to govern the shared water resource.

77 Chiang Rai (Thailand), 4 Apr. 1995 (Mekong Agreement), available at: https://www.mrcmekong.org/
assets/Publications/MRC-1995-Agreement-n-procedures.pdf.

78 VCLT, n. 25 above, Art. 36.
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a party to the Watercourses Convention has limited impact until a second state with
whom Vietnam shares transboundary waters also becomes a party. In spite of this,
aspects of the Convention remain binding on states in the region as a codification of
customary international law, confirmed by international case law.79 This most notably
includes the principle of equitable and reasonable utilization and the due diligence obli-
gation not to cause significant harm. Equitable and reasonable utilization, found in
Articles 5 and 6, requires states to ‘utilize an international watercourse in an equitable
and reasonable manner’, whereas the due diligence obligation not to cause significant
harm, found in Article 7, requires states to ‘take all appropriate measures to prevent the
causing of significant harm to other watercourse States’.

As customary law, these rules apply to all LMC states regardless of their status as
party or non-party to binding agreements. Rules of customary international law, how-
ever, also exhibit softness as they lack clear mechanisms for their implementation and
enforcement.80 In the context of the Lower Mekong, however, these customary rules
are codified in the Mekong Agreement, established by Cambodia, Laos, Thailand,
and Vietnam. The Agreement contains binding rules for the joint management of the
Lower Mekong, including Article 5 (Reasonable and Equitable Use), Article 6
(Maintenance of Flows on the Mainstream), and Article 7 (Prevention and Cessation
of Harmful Effects).81 While not identical to the Watercourses Convention, these pro-
visions are recognized as complementary.82 The Agreement also established the MRC,
which acts as a central node through which states can cooperate, fulfil their obligations

Table 2 Party Status of Relevant Legal Regimes in the Context of the LMC

Transboundary Water Agreements

Lancang-Mekong Cooperation (LMC)

Mekong River Commission (MRC)
MRC Dialogue

Partners

Cambodia Laos Thailand Vietnam China Myanmar

1992 Water Convention

1995 Mekong Agreement ✓ ✓ ✓ ✓

1997 Watercourses Convention ✓

2020 China–MRC Information-Sharing
Agreement (Year Round) ✓ ✓

79 See n. 26 above.
80 J.W. Dellapenna, ‘The Customary International Law of Transboundary Waters’ (2001) 1(3/4)

International Journal of Global Environmental Issues, pp. 264–305, at 265.
81 Mekong Agreement, n. 77 above.
82 R. Kinna & A. Rieu-Clarke, The Governance Regime of the Mekong River Basin: Can the Global Water

Conventions Strengthen the 1995 Mekong Agreement? (Brill, 2017), p. 20; International Union for
Conservation of Nature (IUCN), ‘A Window of Opportunity for the Mekong Basin: The UN
Watercourses Convention as a Basis for Cooperation (A Legal Anaylsis of How the UN Watercourses
Convention Complements the Mekong Agreement’ (2016), p. 20, available at: https://www.iucn.org/
sites/dev/files/mekong.pdf.

David Devlaeminck 369

https://doi.org/10.1017/S2047102522000097 Published online by Cambridge University Press

https://www.iucn.org/sites/dev/files/mekong.pdf
https://www.iucn.org/sites/dev/files/mekong.pdf
https://www.iucn.org/sites/dev/files/mekong.pdf
https://doi.org/10.1017/S2047102522000097


and work to ensure enforcement of the regime. Neither Myanmar nor China are party
to the Agreement and, therefore, are not legally bound by it. However, they participate
in the regime as ‘dialogue partners’.

These two agreements have also established a series of procedural rules that are fun-
damental to the fulfilment of their substantive obligations, including information shar-
ing, prior notification, and consultation. In the Watercourses Convention, states are to
‘share readily available information on the condition of the watercourse on a regular
basis’ (Article 9), to go through a process of notification regarding planned measures
with potential adverse effects (Articles 12 to 16), and enter into consultations regarding
said measures (Article 17).83 Of these rules, only prior notification is currently recog-
nized as customary international law.84 While no similar rules are found in the
Mekong Agreement, there are several relevant procedures developed by the MRC,
which include the following: (i) Procedures for Data and Information Exchange and
Sharing; (ii) Procedures for Water Use Monitoring; (iii) Procedures for Notification,
Prior Consultation and Agreement; (iv) Procedures for Maintenance of Flows on the
Mainstream; and (v) Procedures for Water Quality.85 These procedures have guided
cooperation between the Lower Mekong states, although they are largely viewed as
non-binding.86 Furthermore, China signed a bilateral agreement with the MRC in
2002 to share wet-season hydrological information.87 This agreement was expanded
in 2020 to share year-round information.88

4.2. Merging Normativities: Soft instrumentum of the Lancang-Mekong Cooperation
as Support for the Law of International Watercourses

Although states are bound by international customary law and some of the aforemen-
tioned agreements, there are considerable gaps in coverage with no single agreement
covering the entire river (see Table 2). Whereas soft instrumentum has traditionally
been utilized to fill gaps through, for example, the establishment of subsequent stan-
dards, LMC soft instrumentum appears to be too vague to do so. The LMC, however,
could fill gaps in both the binding effect and implementation of international water law
norms, thus providing a base standard for cooperation across the basin. Although rec-
ognition of international law in LMC instruments is broad, they embody almost all of
the key rules of transboundary water agreements. As soft instrumentum can represent
examples of state practice and opinio juris, this could offer a pathway for states to
reinforce and implement customary norms.

83 Watercourses Convention, n. 4 above.
84 O. McIntyre, ‘The World Court’s Ongoing Contribution to International Water Law: The Pulp Mills

Case between Argentina and Uruguay’ (2011) 3(2) Water Alternatives, pp. 123–44, at 123.
85 These procedures can be found attached to the Mekong Agreement, n. 77 above.
86 Kinna & Rieu-Clarke, n. 82 above, p. 61.
87 MRC, ‘China Signs Data-Sharing Agreement’, Mekong News, Apr.–June 2002, available at:

http://www.mrcmekong.org/assets/Publications/Mekong-News/issue20022AprJun.pdf.
88 MRC, ‘China to Provide the Mekong River Commission with Year-round Water Data’, 22 Oct. 2020,

available at: https://www.mrcmekong.org/news-and-events/news/china-to-provide-the-mekong-river-
commission-with-year-round-water-data.
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In terms of the substantive rules, nine of the thirteen instruments studied here include
reference to ‘sustainable water resources management and utilization’, ‘sustainable
development of water resources’ or similarly worded phrase as the primary objective
of the LMC in relation to water governance. This includes each of the Leaders’
Meetings, two of the six Foreign Ministers’ Meetings, the Five-Year Action Plans,
the Water Ministers’ Communiqué and the LMC-MRC MoU.89 While the LMC
does not utilize the wording ‘equitable and reasonable utilization’ from the global
water conventions, the term ‘sustainable utilization’ is included in the Preamble to
the Watercourses Convention and Article 5(1), which indicates that ‘the watercourse
shall be used and developed by watercourse States with a view to attaining optimal
and sustainable utilization’.90

As the LMC has developed, it has also started to recognize the due diligence obliga-
tion not to cause significant harm. The Joint Communiqué of the Fifth Foreign
Ministers’ Meeting indicates that states would ‘improve water resources management
capabilities with a view to ensuring sustainable use of water resources, andminimizing
negative impact on the livelihood and environment along the Mekong-Lancang
River’.91 This inclusion was partially in response to a controversial report and growing
regional concerns regarding the potential impact of upstream hydropower dams.92 It
remains to be seen if this norm will continue to be mentioned in LMC instruments,
as it was not included in the subsequent 2020 Vientiane Declaration. In the 2021
Joint Declaration, however, the states ‘encourage all the six-member countries to inten-
sify their efforts and step up coordination and collaboration at the drainage basin level
to address water related issues of common concern’, including ecosystem protection
and the ‘adverse impact of floods and droughts’.93

89 Sanya Declaration, n. 64 above, para. 10; Phnom Penh Declaration, n. 64 above, para. 2.5; Vientiane
Declaration, n. 61 above, para. 7; 5th Foreign Ministers’ Meeting, n. 64 above, para. 10; 6th Foreign
Ministers’ Meeting, n. 64 above, para. 2; Five-Year Plan of Action, n. 64 above, para. 42; Five-Year
Action Plan on Water Resources, n. 64 above, paras 3.1, 3.2 and 5.3; Water Ministers’ Meeting, n. 66
above, paras 2–4; LMC-MRC MoU, n. 58 above, paras 4 and 5.

90 Watercourses Convention, n. 4 above (emphasis added).
91 5th Foreign Ministers’ Meeting, n. 64 above, para. 10 (emphasis added).
92 This report was released by the Lower Mekong Initiative, funded by the US Government; see A. Basist &

C.Williams,Monitoring theQuantity ofWater Flowing through the UpperMekong Basin underNatural
(Unimpeded) Conditions (Sustainable Infrastructure Partnership & Lower Mekong Initiative, 2020),
available at: https://data.opendevelopmentmekong.net/library_record/monitoring-the-quantity-of-
water-flowing-through-the-upper-mekong-basin-under-natural-unimpeded-con. This report created sig-
nificant debate in the region, with multiple regional responses, including MRC, Understanding the
Mekong River’s Hydrological Conditions: A Brief Commentary Note on the ‘Monitoring the Quantity
of Water Flowing through the Upper Mekong Basin under Natural (Unimpeded) Conditions’ Study
by Alan Basist and Claude Williams (Mekong River Commission, 2020), available at:
https://www.mrcmekong.org/assets/Publications/Understanding-Mekong-River-hydrological-conditions_
2020.pdf;M. Kallio&A. Fallon, ‘Are China’s Dams on theMekongCausingDownstreamDrought? The
Importance of Scientific Debate’, Center for Social Development Studies, 28 Apr. 2020, available
at: https://www.csds-chula.org/publications/2020/4/28/critical-nature-are-chinas-dams-on-the-mekong-
causing-downstream-drought-the-importance-of-scientific-debate; T. Ketelsen, T.A. Räsänen & J. Sawdon,
‘Did China Turn Off the Lower Mekong? Why Data Matters for Cooperation’, Southeast Asia Globe,
13 May 2020, available at: https://southeastasiaglobe.com/china-mekong-river-flow.

93 6th Foreign Ministers’ Meeting, n. 64 above.
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Similar to China’s approach to its other transboundary waters, the LMC places sig-
nificant emphasis on procedural aspects, most notably information sharing.
Information sharing has become a central pillar of LMC cooperation, found in nine
of the thirteen instruments, including each of the Leaders’ Meetings Declarations,
two Foreign Ministers’ Meetings,94 as well as the Five-Year Action Plans, the Water
Ministers’ Communiqué, and the LMC-MRC MoU. In the Sanya Declaration, infor-
mation sharing is listed as one of the methods through which states will ‘enhance
cooperation’ in ‘sustainable water resources management and utilization’.95 This has
been reinforced as the LMC established an information-sharing platform, first men-
tioned in the Five-Year Action Plan on Lancang-MekongWater Resources,96 and com-
pleted after China committed to year-round information sharing.97 This information
sharing takes place within the context of China’s agreement with the MRC, and also
as part of the LMC via the newly established Lancang-Mekong Water Resources
Cooperation Information Sharing Platform.98 Consistent with China’s transboundary
water agreements,99 none of the LMC instruments mention prior notification for
planned measures, although there is mention of ‘sharing information in the emergency
case of flood and drought’.100 This emergency notification does not include notification
regarding planned measures as found in the Watercourses Convention, but it is
possible that states could notify each other via their joint planning activities.101

Whereas the Watercourses Convention and Mekong Agreement provide significant
space for consultation, there is no mention of consultation with regard to shared
water resources under the LMC. There are, however, several institutional bodies
through which consultation could take place, including Foreign Ministers’ Meetings,
Water Ministers’ Meetings, Leaders’ Meetings, and joint working group meetings,
among others.

4.3. Emerging Normativities: Lancang-Mekong Cooperation Soft Instrumentum
and the Development of the Law of International Watercourses

Soft instrumentum can assist in the development of international law through the estab-
lishment of standards and the insertion of new norms. There are a variety of norms in
LMC instruments with the potential to assist in the development of international water
law,although theyappear tobe toovague todosoatpresent. Forexample, ‘sustainability’,
requiring policies that ‘equitably meet development needs and environmental needs of

94 5th ForeignMinisters’Meeting, n. 64 above, para. 10; 6th ForeignMinisters’Meeting, n. 64 above, para. 2.
95 Sanya Declaration, n. 64 above, para. 10.
96 It should be noted that mention of the mechanism at this stage was in relation only to flood, drought, and

emergency situations: Five-Year Action Plan, n. 64 above, para. 1d.
97 MRC, n. 88 above; Vientiane Declaration, n. 61 above, para. 7.
98 Lancang-Mekong Water Resources Cooperation Information Sharing Platform, ‘Hydrological Data’,

2020, available at: http://www.lmcwater.org.cn/water_information/hydrological_data.
99 Wouters & Chen, n. 17 above, p. 237.
100 Five-Year Action Plan on Water Resources, n. 64 above, para. 5.6.
101 Ibid., para. 5.3.
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both present and future generations’,102 is mentioned in nearly all LMC instruments.103

Although it is present in thesedocuments,without specific guidanceor furtherelaboration
it is likely to have little impact on the development of the law in this area. What is unique
about the approach of the LMC, however, is its emphasis on projects. This project-based
approachmayassist in the development of internationalwater law,which has long sought
ways to better implement the substantive rules through a benefit-sharing approach.

Although benefit sharing is widely discussed in legal literature, the notion has not
been clearly defined.104 It has been variously described as an ‘emerging principle of
equitable sharing of downstream benefits’,105 a general principle of international envir-
onmental law and international water law,106 and even a ‘strategy’.107 A clearly defined
and practical concept of benefit sharing could assist in framing cooperation and facili-
tating agreement ‘as parties are being motivated by their perception of the benefits that
would derive’ from cooperation.108 Benefit sharing was first recognized as part of the
1961 Columbia River Treaty between Canada and the United States (US),109 under
which Canada received a lump sum payment from the US for flood prevention benefits
derived from upstream projects in Canada. Canada, furthermore, received power from
hydropower plants downstream that required flooding of Canadian territory.110 These
types of action alter the allocation of costs and benefits between riparian states,111

ensuring that other riparians also have an interest in the project.112 Such an approach
assists in the establishment of an equitable and reasonable apportionment of the ben-
efits of the utilization of shared water resources, offering ‘a means of giving practical
effect to the principle of equitable and reasonable utilization’.113 There are examples

102 O. Spijkers, X. Li&L. Dai, ‘Sustainable Development in China’s International and DomesticWater Law’

(2016) 24(5–6) Journal of Water Law, pp. 207–19, at 208.
103 1st ForeignMinisters’Meeting, n. 64 above, paras 2, 4; 2nd ForeignMinisters’Meeting, n. 64 above, paras

4 and 9; 5th Foreign Ministers’ Meeting, n. 64 above, para. 10; 6th Foreign Ministers’ Meeting, n. 64
above, para. 2; Sanya Declaration, n. 64 above; Phnom Penh Declaration, n. 64 above; Vientiane
Declaration, n. 61 above, para. 10; Five-Year Plan of Action, n. 64 above, para. 42; Five-Year Action
Plan on Water Resources, n. 64 above, para. 3.2; LMC-MRC MoU, n. 58 above, para. 2; Water
Ministers’ Declaration, n. 66 above.

104 Morgera analyzes the concept of benefit sharing via international environmental law, human rights law,
and the law of the sea. Her analysis, however, includes limited discussion of the law of international
watercourses: E. Morgera, ‘The Need for an International Legal Concept of Fair and Equitable Benefit
Sharing’ (2016) 27(2) European Journal of International Law, pp. 353–83, at 373–4.

105 R. Paisley, ‘Adversaries into Partners: InternationalWater Lawand the Equitable Sharing of Downstream
Benefits’ (2002) 3(2) Melbourne Journal of International Law, pp. 280–300, at 288.

106 D.T. Tarlock & P. Wouters, ‘Are Shared Benefits of International Waters an Equitable Apportionment?’
(2007) 18(3) Colorado Journal of International Environmental Law and Policy, pp. 523–36, at 527.

107 Ibid., p. 523.
108 Morgera, n. 104 above, p. 356.
109 Washington DC (US), 17 Jan. 1961, available at: http://gis.nacse.org/tfdd/tfdddocs/246ENG.pdf.
110 Paisley, n. 105 above, pp. 287–8.
111 C.W. Sadoff & D. Grey, ‘Cooperation on International Rivers’ (2005) 30(4) Water International,

pp. 420–7, at 422.
112 Paisley, n. 105 above, p. 287.
113 O. McIntyre, ‘Benefit-Sharing and Upstream/Downstream Cooperation for Ecological Protection of

Transboundary Waters: Opportunities for China as an Upstream State’ (2015) 40(1) Water
International, pp. 48–70, at 52.

David Devlaeminck 373

https://doi.org/10.1017/S2047102522000097 Published online by Cambridge University Press

http://gis.nacse.org/tfdd/tfdddocs/246ENG.pdf
http://gis.nacse.org/tfdd/tfdddocs/246ENG.pdf
https://doi.org/10.1017/S2047102522000097


of benefit sharing with regard to China’s transboundary water development on the
Lancang-Mekong, evidenced by, for example, actions of reciprocity in the form of
hydropower electricity-sharing agreements with downstream riparians.114 The estab-
lishment of the LMC, however, places mutual benefit at the core of China’s relations
with its co-riparians. This represents an opportunity to explore and further develop
this emerging customary norm115 in the context of transboundary waters, thus provid-
ing a concrete example of state practice.

Whereas the example of the Columbia River emphasizes benefit sharing in the con-
text of hydropower, the LMC allows for shared benefits across a broad spectrum of
issue areas with water at its core. Although water issues are one of five areas of coop-
eration, transboundary water resources are recognized as a cross-cutting issue.
Declarations of Leaders’ Meetings recognize the river as an interconnecting factor,
for example, recognizing that the ‘six countries are linked by mountains and rivers’,
or that it is a defining feature of the subregion.116 Furthermore, the 2019 Joint
Statement of the Ministerial Meeting of Lancang-Mekong Water Resources
Cooperation indicates that ‘in order to contribute to the economic and social develop-
ment of sub-regional countries, enhance the well-being of our peoples, narrow the
development gap among our countries’, among other issues, the states established
the LMC and called for ‘enhanced cooperation on sustainable management and utiliza-
tion of water resources among the LMC countries’.117 In order to do so, the LMC
places strong emphasis on mutual benefits while offering opportunities for joint
projects.

With ‘mutual benefits’ as a common norm across all LMC instruments, the LMC
provides ample opportunity and support for joint projects that could assist in achieving
shared benefits. In recognizing that water resources are linked with other LMC issue
areas, the Five-Year Action Plan on Water Resources encourages all states to ‘actively
explore opportunities of coordination and synergies’ between these areas.118 This is
completed through the LMC’s various dialogue bodies, joint studies, and capacity
building.119 However, states are also strongly encouraged to identify joint projects
‘which are conducive to enhancing mutual benefits in the region and producing signifi-
cant social, economic and environmental benefits, with demonstrative effect’.120 This
project-based approach has led to a range of joint studies and projects by various stake-
holders in the Lancang-Mekong states,121 as well as a series of projects proposed by

114 C. Middleton & D.J. Devlaeminck, ‘Reciprocity in Practice: The Hydropolitics of Equitable and
Reasonable Utilization in the Lancang-Mekong Basin’ (2020) 21(2) International Environmental
Agreements: Politics, Law and Economics, pp. 235–53, at 247.

115 Morgera (n. 104 above, p. 383) identifies that benefit sharing is emerging as a customary rule in some
areas of international law, such as deep-sea mining and bioprospecting.

116 Sanya Declaration, n. 64 above, Preamble para. 2; Phnom Penh Declaration, n. 64 above, para. 1.
117 Water Ministers’ Meeting, n. 66 above, para. 2.
118 Five-Year Action Plan on Water Resources, n. 64 above, para. 5.7.
119 Ibid., paras 6.1–6.3.
120 Ibid., para. 6.4.
121 Lancang-Mekong Water Resources Cooperation Information Sharing Platform, ‘Projects’, 2021, avail-

able at: http://www.lmcwater.org.cn/cooperative_achievements/collaborative_projects.
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specific member states, which include capacity building, water-quality assessments,
mapping and surveys, risk management, and early warning systems, among others.122

Many of these projects are funded by the LMC Special Fund, through which China has
provided USD 300 million over a period of five years for small and medium-sized pro-
jects.123 There is also a series of non-water-related projects that receive significant sup-
port and funding via the LMC/BRI platform, such as the China-Laos high-speed
railway, with China providing 70% of the total cost.124 While China also benefits
from these projects, they provide LMC states with an opportunity to distribute the ben-
efits they receive from the river and minimize adverse impact.

4.4. Compliance, Competition and Convergence

The use of soft instrumentum has the potential to support and develop the law of inter-
national watercourses, yet it raises two significant concerns. Firstly, while LMC agree-
ments contain statements of the member state’s intent, how can they be enforced?
Secondly, as the LMCoperates alongside existing agreements, might the LMC compete
with them? While soft instrumentum is non-binding and unenforceable through legal
means, this does not mean that states do not abide by these instruments. Two of the pri-
mary contributing factors for state compliance are reputation and reciprocity.
Perceptions of state commitments, even those established through soft instruments, can
createexpectationsbetweenstates,125withareputationforcomplianceprovidingevidence
that a state isagoodpartnerandensuring smooth state relations. Furthermore, as ageneral
principle of state cooperation, considerations of reciprocity imply that states return
like-with-like, reciprocating positive and negative behaviour. If a state were to renege on
a soft commitment, other states may do the same or may even retaliate in other ways.126

The potential for these factors of compliance to play a role in enforcing soft commit-
ments has been illustrated byChina’s 2020 commitment to share hydrological informa-
tion all year round. China has shared wet-season hydrological information with the
Lancang-Mekong states since 2002 through the MRC by means of an agreement
that has gradually expanded in scope.127 After repeated and serious drought in the
region and a controversial report, which argued that China’s upstream hydropower
dams had held back significant water resources from the downstream,128 there were
calls for greater information sharing from China to downstream states.129 This created

122 List of Proposed Projects, n. 72 above.
123 Sanya Declaration, n. 64 above, para. 23; Embassy of the People’s Republic of China in the Kingdom of

Thailand, ‘China and Thailand Sign the MoU on Lancang-Mekong Cooperation Special Fund Projects’,
15 Oct. 2018, available at: http://www.chinaembassy.or.th/eng/ztgx/t1604490.htm.

124 A.Westerman, ‘In Laos, a Chinese-Funded Railway Sparks Hope for Growth – and Fears of Debt’,NPR,
26 Apr. 2019, available at: https://www.npr.org/2019/04/26/707091267/in-laos-a-chinese-funded-rail-
way-sparks-hope-for-growth-and-fears-of-debt.

125 Guzman & Meyer, n. 14 above, p. 174.
126 Ibid., p. 193.
127 MRC, n. 87 above.
128 See n. 91 above.
129 MRC, n. 87 above.
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significant reputational difficulties for China, risking limitations on cooperation in
other areas.While downstream states did not retaliate over the issue, a diminished repu-
tation would certainly have provided significant challenges for China’s relationship
with Southeast Asia, where China has significant economic interests. In response,
China made soft commitments in the LMC, pledging in August 2020 that information
would be shared year-round.130 This soft commitment ultimately resulted in a binding
agreement, as China expanded the information-sharing agreement it had with the
MRC to include year-round sharing of information the following October.131

The successful use of these strategies, however, is complicated by China’s status as a
regional and increasingly global superpower. As a result, China may be better able to
withstand these reputational impacts and downstream states may not be able to utilize
reciprocity successfully to ensure compliance with soft instrumentum. In this respect
downstream states could utilize a strategy of issue linkage, through which states link
cooperation or defection in one area to other areas of cooperation. This has been
applied in China-Kazakhstan relations, where cooperation on water resources is con-
nected to cooperation concerning energy and anti-terrorism measures, allowing
Kazakhstan to have an advantage in respect of some issues.132 Given the broad
approach of the LMC in connecting water to various other issues, issue linkage may
be particularly useful.

These difficulties and gaps surrounding information sharing, however, also illustrate
an area where soft instruments may act as a replacement for binding agreements133 as
there is significant overlap between the information-sharing activities of the MRC and
the LMC. Whereas previous literature on softness has identified the role of soft instru-
mentum as a replacement for agreements in instances where none have been estab-
lished,134 in this case LMC instruments could potentially act as a replacement for, or
at least compete with, cooperation via previously established binding regimes. While
the LMC clearly encourages complementarity with existing regional institutions,135

and even signed an MoU to enhance cooperation between the two institutions in
2019,136 there are regional concerns regarding competition between the two
institutions.137

130 Vientiane Declaration, n. 61 above, para. 7.
131 MRC, n. 88 above.
132 S. Ho, ‘China’s Transboundary River Policies towards Kazakhstan: Issue-Linkages and Incentives for

Cooperation Water International’ (2017) 42(2) Water International, pp. 142–62; see also
D.J. Devlaeminck, ‘The Legal Principle of Reciprocity and China’s Transboundary Water Treaty
Practice’ (2018) 2(2) Chinese Journal of Environmental Law, pp. 195–222, at 211.

133 Shelton, n. 14 above, p. 69.
134 Boyle, n. 14 above, p. 903; Shelton, n. 14 above, p. 72.
135 See, e.g., Phnom Penh Declaration, n. 64 above, para. 8; Vientiane Declaration, n. 61 above, para. 7;

Five-Year Action Plan, n. 64 above, para. 8.
136 LMC-MRC MoU, n. 58 above.
137 Biba, n. 53 above, p. 638; S. Po & C.B. Primiano, ‘Explaining China’s Lancang-Mekong Cooperation as

an Institutional Balancing Strategy: Dragon Guarding the Water’ (2021) 75(3) Australian Journal of
International Affairs, pp. 323–40.
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In relation to information sharing, this overlap provides significant normative inde-
terminacy, as all states have pledged to share information without further guidance in
LMC instrumentum, whereas the four Lower Mekong states are legally obligated to do
so in linewith theMekong Agreement and specificMRC procedures. Information shar-
ing is a fundamental component of the Mekong Agreement, with Article 24(C) and (E)
laying the foundation for the 2001 adoption of the Procedures for Data and
Information Exchange and Sharing.138 Information, including that which is shared
by China, has been made available online since 2006 via the MRC data portal.

China has consistently shared information with the MRC. There has also been con-
sistent mention of strengthening information sharing in LMC instruments and an LMC
information-sharing platform was first mentioned in the 2019 Joint Statement of the
Ministerial Meeting of Lancang-Mekong Water Resources Cooperation. It indicates
that China would continue to uphold its agreement with the MRC, and also states
that LMC states would ‘strengthen and expand cooperation on data and information
sharing among member countries towards comprehensive LMC data and information
sharing in the field of water resources’.139 In December 2020, the LMC launched its
Information Sharing Platform, acting as an online portal for hourly water level data
from China’s Manan and Jinghong hydropower stations, LMC policy documents,
news and other publications.140 The hydrological information shared here is identical
to that shared on the MRC data portal.141

While China continues to be bound by its legal agreement to share information with
the MRC, the establishment of the LMC Water Information Sharing Platform raises
some concerns as to the future of this agreement. Although it is too early to tell,
given the duplication of functions and the information shared, might the LMC act as
a replacement for information sharing via the MRC? Alternatively, might this offer
another example of merging normativities and continued opportunities for coop-
eration? Given the flexibility of soft instrumentum, however, it is possible that the
LMC may alleviate this indeterminacy by developing guidance on this issue, further
aligning itself with MRC procedures.

5. 

Although the law of international watercourses is characterized by foundational norms
codified in global, regional, and bilateral agreements around theworld, significant gaps
in coverage remain and many river basins lack cooperative agreements. This article has
explored the potential of softness, particularly soft instrumentum, in filling these gaps.
This potential is being unlocked in the Lancang-Mekong via the LMC, a branch of the
BRI. While softness comes in a variety of forms, soft instrumentum has played an

138 Mekong Agreement, n. 77 above.
139 Water Ministers’ Meeting, n. 66 above, para. 12 (emphasis added).
140 At the time of writing, the data is not shared in real time, with a slight delay in posting information; see

Hydrological Data n. 98 above.
141 MRC, ‘MRC Data Portal’, available at: https://portal.mrcmekong.org/monitoring/river-monitoring-

telemetry.
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important role in the development of the law of international watercourses. China has
not signed up to major global or even multilateral agreements, instead preferring a
bilateral approach and a growing use of soft instrumentum. While soft instruments
may act as a replacement for binding agreements, in the case of the LMC there is evi-
dence of both merging normativities as it takes on global norms and best practices,
and emerging normativities through its unique project approach.

Compared with the MRC, the LMC is still in its infancy. Established in 2015, it has
accomplished much in a short time, but there continues to be room for growth and
improvement. How might the LMC and its member states further capitalize on these
merging and emerging normativities? Firstly, as illustrated here, there are already
areas where the LMC has taken on board various norms and best practices from the
law of international watercourses. As the LMC develops, deeper and more meaningful
convergence could offer clear pathways for cooperation between LMC states. Explicit
mention of the substantive rules, for example, could illustrate a strong commitment to
customary international law, capitalizing on already strong connections with proced-
ural rules that offer clear pathways to operationalize them. This would also align itself
more broadly with China’s bilateral practice, as well as regional practice in the Lower
Mekong through the Mekong Agreement.

Secondly, even though the LMC utilizes soft instrumentum, it still has legal rele-
vance. While this article has illustrated how LMC states and activities remain bound
by their legal commitments, the LMC could also utilize the legal effects of soft instru-
ments to further elaborate on regional practices and regional approaches to the law of
international watercourses. Lancang-Mekong states share common values and
approaches in international law that could be better reflected in global instruments.
Inputting new norms and emphasis on specific principles in relation to transboundary
waters could assist in the interpretation of international legal norms in this context, and
the rapid development of soft instrumentum offers significant opportunities to do so.
Connecting the values of the Five Principles with transboundary watercourses, for
example, might better reflect regional perceptions and the practice of international
law, while also making the global norms more palatable.142

Thirdly, the mutual benefits and project approach of the LMC is truly unique among
water resources institutions. The question is whether this approach also achieves a sus-
tainable use of resources. Offering a potential uniting objective for the region, sustain-
ability plays an important role in LMC instruments. It is, however, underdeveloped,
with the LMC project approach primarily emphasizing economic benefits.143 There
is growing best practice in this area, particularly in the global water conventions,
which include future generations and sustainability alongside robust procedural and
institutional mechanisms.144

While the Lancang-Mekong region is unique, soft instrumentum and the LMC
approach have significant potential to promote transboundary water cooperation in

142 E.g., Mekong Agreement, n. 77 above, Art. 4.
143 Biba, n. 53 above, p. 638; Middleton & Devlaeminck, n. 114 above, p. 248.
144 See, e.g., Water Convention, n. 4 above, Art. 5c.
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other regions. Sometimes a soft commitment is the best that can be achieved at the time
and, at least in some cases, might be better than no agreement at all. Illustrating this
potential, the BRI touches nearly every continent, with 140 states signing an MoU
with China thus far.145 As many parts of the world face water security challenges,
might an LMC soft approach be useful in other regions? It has already been suggested
elsewhere that China might consider establishing such an institution with its neigh-
bours on the Brahmaputra-Yaluzangbu River, shared with Bangladesh, Bhutan,
India, and Nepal.146 Here, China has constructed hydropower dams on the upper
reaches of the river and has announced further plans for hydropower construction
near the border with India.147 As in the case of the Lancang-Mekong, there are already
bilateral mechanisms of information sharing available between China and India,148

and China and Bangladesh,149 but cooperation is limited. An LMC-like project-
focused mechanism developed by soft instrumentum might offer opportunities for
greater cooperation and collaboration, ensuring that downstream India and
Bangladesh have a stake in upstream development. Utilization of soft instrumentum,
however, does not need to be limited to China and its transboundary waters as its vari-
ous legal effects could be harnessed in transboundary basins around theworld. The fur-
ther use of soft instrumentum as vehicles of transboundary water cooperation could be
particularly attractive for states that are reluctant to accede to the global water conven-
tions or to become party to binding agreements.

In these regions soft instrumentum could provide a safe space for normative experi-
mentation, taking into consideration their obligations under customary international
law. Although it has significant potential, there is still reluctance in the international
community towards accepting soft instrumentum in this way. Under Goal 6 of the
Sustainable Development Goals (SDGs), states have committed to implementing ‘inte-
grated water resources management at all levels, including through transboundary
water cooperation’ by 2030.150 While the SDGs themselves are an example of a soft
instrument, they encourage the creation of binding transboundary water agreements

145 C. Nedopil, ‘Countries of the Belt and Road Initiative’, Green Belt and Road Initiative Center, 2021,
available at: https://green-bri.org/countries-of-the-belt-and-road-initiative-bri.

146
‘China’s Plans for Gigantic Brahmaputra Dam Strains Relations with India Further’, The Third Pole,
4 Dec. 2020, available at: https://www.thethirdpole.net/en/regional-cooperation/chinas-plans-for-gigan-
tic-brahmaputra-dam-strains-relations-with-india-further.

147 S. Jie & S. Cao, ‘Yarlung Zangbo River Hydropower Project Nailed with the Passing of 14th Five-Year
Plan, but Won’t Be Completed Soon’, Global Times, 13 Mar. 2021, available at: https://www.global-
times.cn/page/202103/1218241.shtml.

148 Memorandum of Understanding between the Ministry of Water Resources of the Republic of India and
Ministry of Water Resources of the People’s Republic of China upon Provision of Hydrological
Information of the Yaluzangbu/Brahmaputra River in Flood Season by China to India, New Delhi
(India), 20 May 2013, available at: http://mea.gov.in/Portal/LegalTreatiesDoc/CH13B0811.pdf.

149 Memorandum of Understanding between the Ministry of Water Resources of the People’s Republic of
Bangladesh and the Ministry of Water Resources of the People’s Republic of China upon Provision of
Hydrological Information of the Yaluzangbu/Brahmaputra River in Flood Season by China to
Bangladesh, 16 Sept. 2008 (on file with the author).

150 UNGA Res. 70/1, ‘Transforming our World: The 2030 Agenda for Sustainable Development’,
25 Sept. 2015, UN Doc. A/RES/70/1, available at: https://www.un.org/ga/search/view_doc.asp?
symbol=A/RES/70/1&Lang=E.
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as progress towards this goal is monitored through reporting of active ‘agreements or
arrangements’ that fall under the VCLT.151 While soft instrumentum could evolve
into ‘agreements or arrangements’ and should therefore not be discouraged, it is
clear that further research into the softness of international water law is needed before
we can unlock its full potential.

China and many in the international scholarly community appear willing and ready
to endorse the use of such instruments.152 They are not binding, but states appear to
abide by them. They are not law, but they offer support for and assist in the develop-
ment of international law in various ways. Thus, in spite of Weil’s warnings against
soft law as it risks ‘blurring’ international legal normativity and ‘does not help
strengthen international law’,153 the softness of the LMC and its (e)merging normativ-
ities may do just that.

151 Guide to Reporting under the Water Convention as a Contribution to SDG Indicatory 6.5.2 (UN
Economic Commission for Europe, 2020), p. 14, available at: https://unece.org/sites/default/files/2021-
02/ece_mp.wat_60_eng_web.pdf.

152 See, e.g.,Reflections on BuildingMore InclusiveGlobalGovernance: Ten Insights into Emerging Practice
(Chatham House, 2021), available at: https://www.chathamhouse.org/sites/default/files/2021-04/2021-
04-15-reflections-building-inclusive-global-governance.pdf; ILA, ‘The Role of International Law in
Sustainable Natural Resources Management for Development’, 79th Conference of the ILA, Kyoto
(Japan), 29 Nov.–13 Dec. 2020, available at: https://ila.vettoreweb.com/Storage/Download.aspx?
DbStorageId=25359&StorageFileGuid=63fc224f-0c60-4125-8411-3c76f5abfd6a.

153 Weil, n. 11 above, p. 415.
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