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The Prosecution Project <https://prosecutionproject.griffith.edu.au/> is a
large-scale digital project that aims to provide a new way of exploring
the context and impact of changes in the criminal trial during the nine-
teenth and twentieth centuries. It does so from an elementary platform:
the digitization of the court calendars of criminal trials in the higher courts
in the six main Australian jurisdictions over time periods as long as 130
years. The objective is to address questions of the criminal justice process
centered on prosecution, from arrest, committal, and indictment, to verdict,
sentence, and beyond. In a field of historical research that is more often
characterized by the richness of discursive analysis, the Prosecution
Project’s comparative data sets are designed to offer a new understanding
of quantitative context over long periods of time. The challenge of building
the data platform is, however, considerable, requiring significant planning,
collaboration and investment by a large number of researchers, working
with relevant archive repositories, and, in this case, assisted by the engage-
ment of an interested community lying outside the regular academy. This
article describes the background to the project, its development as a
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collaborative digital initiative, and its technical and organizational require-
ments and possibilities, before we explore briefly some of the research out-
comes that this project makes possible.

Background

Australian criminal justice institutions are a legacy of the settlement of the
Australasian colonies by Britain from the late eighteenth century. As is
well known, this settlement was initially shaped by the intention to estab-
lish a new destination for convicts sentenced to transportation in Britain
and Ireland following the termination of North American transportation.
Not all Australasian colonies, however, were established as convict depots,
and even those that were, always had a mix of free and convict settlers. An
important result from the earliest days of New South Wales was the adap-
tation of some precepts of English law to the realities of a complex juris-
diction; the relaxation of the law of attaint, which enabled convicts to
litigate in local courts, is a much noticed example.1 However, it would
take some decades for the burden of military government to be lightened
by civil administration, leading to important political struggles in colonial
New South Wales around issues such as trial by civilian jury.
From their beginnings, a number of colonies were free of the taint of

convict settlement, and their legal institutions were established on familiar
models. The forms of English Quarter Sessions were adapted for the use of
the settlers of the small Swan River colony in Western Australian after
1830, and in South Australia the colony of free settlers boasted of their
rights under a supreme court established only a year after first settlement
in 1836. As each of the colonies attained a full measure of (colonial) self-
government, the statutory provision of a supreme court quickly followed.
Judicature statutes typically established colonial supreme courts as single
jurisdictions, including ecclesiastical and maritime jurisdictions in their
remit.
Criminal jurisdiction was inevitably an important part of the colonial

court’s business throughout the nineteenth century, and every chief justice
was regularly engaged in hearing capital cases and those for the more

1. David Neal, The Rule of Law in a Penal Colony: Law and Power in Early New South
Wales (Melbourne: Cambridge University Press, 1991); Bruce Kercher, An Unruly Child: A
History of Law in Australia (St. Leonards: Allen & Unwin, 1995); Alex Castles, An
Australian Legal History (Sydney: Law Book Co., 1982); and Lisa Ford, “The Pig and
the Peace,” in Law and Politics in British Colonial Thought : Transpositions of Empire
(Palgrave Studies in Cultural and Intellectual History), ed. Shaunnagh Dorsett and Ian
Hunter. (New York: Palgrave Macmillan, 2010).

Law and History Review, November 2016874

https://doi.org/10.1017/S0738248016000316 Published online by Cambridge University Press

https://doi.org/10.1017/S0738248016000316


serious felonies. After the federation of the colonies (without New
Zealand) into the Australian Commonwealth (1901), the state courts re-
tained the majority of criminal business, with domestic criminal jurisdic-
tion reserved to them. Unlike in Canada, there was no federal criminal
code for most of the twentieth century; although Western Australia
(1902) and Tasmania (1924) followed Queensland’s lead in legislating a
criminal code in 1899. Whether or not, and to what degree, codification
of the criminal law made a difference to the prosecution of offenses and
trial outcomes is, therefore, a matter on which Australian experience
might shed light; a natural experiment, so to speak. Other local idiosyncra-
sies lend themselves to comparative inquiry: did convict origins exercise
any sway in the later administration of justice; did the powerful elements
of autocratic governance and the imperial administration of settler colonies
have any impact on criminal law and its modes of justice; did regimes of
punishment or systems of policing develop heterogeneously in these sepa-
rate State jurisdictions? Alongside these macro level concerns, the possibil-
ity of comparing the experience of law by specific populations in different
states also draws attention. Particularly importantly for Australian history
and studies of law in colonial contexts was the question of whether or
not the different stages at which colonial regimes became dominant over
the many indigenous peoples of the Australian continent had any identifi-
able impact on the administration of justice to and for such people.
To questions such as these, the answers of historians have to date ad-

dressed themselves primarily through textual approaches, qualitative inqui-
ry into archives where they are available, and, occasionally, quantitative
inquiry into small samples of material. In spite of the strong traditions of
government and administration in Australia since colonial times, the sur-
vival of legal and related records is uneven. The newspaper record is indis-
pensable, and has been of inestimable importance in filling the gap left by
the absence, for example, of published law reports for much of the colonial
era. The enduring work of Bruce Kercher and colleagues in building sub-
stantial records of case law for jurisdictions that lacked any such body of
work is by now well known, and continues to exercise a major influence in
expanding the study of legal history in Australia and beyond.2 What started
as a work of recovery into print form quickly became a major digital re-
source in its own right. Alongside that initiative, Australian research has
more recently benefited from the move into legal historical records

2. The cases recovered and edited in a number of projects are most extensive for New
South Wales, Tasmania and New Zealand. All online cases now available are best accessed
at the AUSTLII Australasian Colonial Legal History Library. http://www.austlii.edu.au/au/
special/colonialhistory/ (accessed August 9, 2016).
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available online through AUSTLII, which has established an online
Australian Legal History Library to improve access to historical case
law, statutes, manuals, and legal ephemera.
For Australian and other scholars working in sociolegal and criminal

justice history, case law and statutes are only part of the requirements
for understanding the deployment, impact, and experiences of those who
are law’s agents and subjects. The social history of the legal domain has
been a growth area since the 1970s; in Australia it has been able to
draw on as well as contribute to the expanding digital resources of the
kind outlined previously, but there have been other kinds of resource inno-
vation enabled by the emergence of digital technology and the Internet that
amplify the possibilities of understanding criminal justice procedures
and outcomes. Two that have directly influenced the vision of the
Prosecution Project have been the Old Bailey Online (OBO) database of
Old Bailey trial transcripts <http://www.oldbaileyonline.org/> and the
Founders and Survivors online database of convicts transported to
Tasmania <http://www.foundersandsurvivors.org/>. Through its compre-
hensive documentation of the criminal trial in a single court over a very
long period of time, the OBO has made an immeasurable contribution to
contemporary scholarship on criminal justice. Its data is proving adaptable
to a very wide range of research questions, ranging from changing ideas
about criminal responsibility through to macro-questions about the history
of attitudes to violence during the long eighteenth century.3 Digital tools
are thus shown to facilitate conventional textual analysis while also en-
abling data mining of a scope that would have been once impossible.
Qualitative studies of the criminal trial can now proceed with a greater ap-
preciation of their quantitative context. Inevitably, the digitization of one
set of records in one court opens up the question of whether things
would be the same or different in other political and cultural contexts.
The Australian Prosecution Project seeks to pursue that query.
The enterprise evident in the digitization of the Tasmanian convict reg-

isters offers another example of the possibilities of digital applications to
support a range of research questions. The mode of digitization pursued
there was innovative, involving a partnership between academic research-
ers and the wider community of family and local history researchers inter-
ested in the particular subject matter of the convict records. This

3. For example, studies in historical jurisprudence on the one hand, and social history on
the other: Arlie Loughnan, Manifest Madness: Mental Incapacity in Criminal Law (Oxford:
Oxford University Press, 2012); Sara Klingenstein, Tim Hitchcock, and Simon DeDeo, “The
Civilizing Process in London’s Old Bailey,” Proceeding of the National Academy of
Science, 2014. http://www.pnas.org/cgi/doi/10.1073/pnas.1405984111 (accessed August 9,
2016).
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partnership enabled the carefully curated transcription of the convict idents
(the registers of names and other details of all the convicts who landed in
Van Diemen’s Land). The result was a database, again available online,
searchable by general users, that would also be accessed by researchers in-
terested in exploring the convict transportation process, the experience of
convict life and labor, as well as the economic, social, and demographic
histories of the populations from which the convicts were principally
drawn (Great Britain and Ireland).4

These initiatives from cognate fields helped shape our view of how the
Prosecution Project might develop its approach to researching the changing
course of the criminal trial. Our interest was in approaching the subject in a
way that would address the development of distinctive characteristics of a
system that owed everything in origin to British legal traditions, but was
supplanted to new locations more than two centuries ago. The shared her-
itage of North American and Australian legal systems could not account for
the different traditions of policing, prosecution, and trial procedure in the
two countries; a particular issue for Australian studies of contemporary
criminal justice that draw, like so many others, on American social science
for understanding the criminal justice process.5 Likewise, the sway exer-
cised by English legal and political culture in Australian institutional life
fell short of accounting for emergent differences in penal culture, or in ac-
commodating cultural difference of the kind posed by the presence of in-
digenous peoples with persistently challenging legal cultures of their own.
Much could be learned from comparison of Australia with other settler cul-
tures, and North American, New Zealand, and South African legal and
sociolegal histories have been particularly fruitful for Australian scholar-
ship.6 However, in many respects, productive comparison has been ham-
pered by the simple absence of sustained, broad, durable, and replicable
study of the criminal justice process in any of these countries over the

4. See Hamish Maxwell-Stewart, Kris Inwood, and Jim Stankovich, “Prison and the
Colonial Family,” The History of the Family, April 7, 2015, 1–18; and Hamish
Maxwell-Stewart, Matthew Cracknell, and Kris Inwood, “Height, Crime and Colonial
History,” America 55 (2012): 416.
5. To take a single example, the prevalence of plea bargaining in American trial contexts,

a tradition that does not fit readily into the history of the criminal trial in Australia, see
Michael McConville and Chester L Mirsky, Jury Trials and Plea Bargaining: A True
History (Oxford; Portland, OR: Hart Pub., 2005).
6. Lisa Ford, Settler Sovereignty: Jurisdiction and Indigenous People in America and

Australia 1788–1836 (Cambridge, MA: Harvard University Press, 2010); Kirsten
McKenzie, Scandal in the Colonies: Sydney & Cape Town, 1820–1850 (Melbourne
University Press, 2004); Hamar Foster, A. R. Buck, and Benjamin L. Berger, eds. The
Grand Experiment: Law and Legal Culture in British Settler Societies (Vancouver: UBC
Press, 2008).
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long duration between foundational decades and the contemporary setting.
Much is known, for example, about the history of women’s experience of
sexual violence, or the sorry record of criminal law’s dealing with indigenous
peoples in punishment of inter-racial crime, or even the history of violence, or
of public order and dissent in labor and working class history, but almost noth-
ing is known about the course of the criminal trial in its everyday operation
against themajority of those accused (inAustralia, youngwhitemales accused
of property crimes). Likewise, most crime studies in Australia as elsewhere do
not extend beyond the earliest decades of the twentieth century, a limitation
also evident with respect to other digital repositories of crime data.7 These
were the kinds of gaps that we imaginedmight be filled by amore comprehen-
sive approach to the criminal justice archive, to which we now turn.

A Longitudinal Database of Criminal Prosecutions

The Prosecution Project database is a record of criminal trials in Australian
higher courts over more than 100 years, from as early as 1830. Potentially,
the database is a record of all those trials. Because the database is a recon-
struction based on the original trial registers, it represents a more authori-
tative data set than any provided in annual reports of agencies, allowing for
greater analytical power by showing the influence of a variety of variables
such as time, region, offense, judge, and defendant sex and race on pros-
ecution process and outcomes. Because it is also comprehensive, it has
the potential to test the learning of previous research based on small sam-
ples usually shaped only by a narrow set of research questions. Because it
is a structured database of unique and persistent records of a wide range of
attributes centered on the notion of a single trial event, it is also adaptable
to a wide range of empirical investigations. In effect, this database becomes
a “once-entered, use many times” data set of a kind too little used in his-
torical research. We explore later some of the ways in which we consider
that these data may generate new ways of understanding the trial in context,
its antecedents, and its outcomes. In this section, we describe the process of
building the database, its sources, and its curation. Later, we consider the
sources; the design of the database; the mode of entering and checking
data; the capacity for sampling, extending, and linking the data; and the
question of archiving and access.

7. The paucity of research on twentieth-century crime is pointed out in Clive Emsley,
Crime and Society in Twentieth-Century England (Harlow, England: Pearson Education
Limited, 2011).
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Sources

As described, Australian criminal law is administered primarily at the state
level. Court administration is organized centrally. Smaller states have their
criminal jurisdiction for indictable offenses centered mainly in the
Supreme Court; larger states have devolved the handling of less serious of-
fenses to district courts or quarter sessions. Our starting point for the pro-
ject was the record of the Supreme Courts. The court registrar or similar
official has responsibility for maintaining court records, which include reg-
isters of cases. Our aim has been to digitize wherever possible the register
of criminal trials maintained at the Supreme Court registry. In one state,
Queensland, the most continuous set of data is found in the Register of
Depositions, a clerical device originally designed for managing the flow
of depositions among the courts, prosecutors and relevant parties including
case solicitors. Over time, the register developed as the most thorough re-
cord of cases. In Western Australia, the “Criminal Indictment Registers”
date from 1830, just a year after first settlement, and continue in the
same format until the 1960s. Registers vary in the types of information
available. In Victoria, the data by early twentieth century included name;
committal date and location; trial date and location; judge, prosecutor,
and defending counsel; names of witnesses (including their titles if a police
officer or medical expert); plea and outcome including sentence when con-
victed; and appeal outcome when that applied. Because the organization of
the criminal court varies among states, for some jurisdictions we are also
collecting quarter sessions records, which again are typically maintained
in registers over long periods of time. For the most part, the registers are
in manuscript, unlike the records of some other jurisdictions such as
England, where quarter sessions records were sometimes printed from
the later nineteenth century.

Design of the database

A priority issue for the researchers on the Prosecution Project was the
design of a database that was collective in its construction, robust in
its data management, and durable. In place of the bespoke efforts of in-
dividual researchers working with Excel spreadsheets or word processed
tables, idiosyncratic in sampling and coding, unable to be shared or even
checked by other researchers, we sought to provide a reconstructed crim-
inal trial archive that could be and would be used by many researchers
and even community users, according to their information needs.
Previous research experience had already highlighted the advantages of
a relational database, but that had been in the pre-Internet phase of
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mainframe computing.8 The possibilities opened up by new technologies
since the 1980s have shaped an entirely new approach. There were limits
on what was possible. Machine transcription was not feasible; no level of
optical character recognition (OCR) technology currently available can
cope with the messiness and variation of the handwritten records we
are dealing with. Instead, we could contemplate data entry of manual re-
cords into a single database on a range of devices (laptops, desktops with
different operating systems, and even iPads or tablets) if we could deliver
to those devices the visual images that we wished to have transcribed.
We could manage data drawn from a range of jurisdictions and register
formats through the flexibility offered by the relational database, with a
multitude of data tables defining the different characteristics of each ju-
risdiction’s data. We could make some data available to public inspection
through a web portal, while preserving other data for research purposes.
We could make use of the availability of other digitized data to verify
and enrich our own data.
Doing these things required a considerable investment of time and

resources in a collaborative interdisciplinary environment. The researchers
worked from the beginning in regular meetings, usually every two weeks,
with a team of eResearch specialists and database and web designers. The
result was a database managed through a secure web portal, with the pro-
ject researchers having a high degree of control over the development of
the data structures, including defining attributes (e.g., trial date), creating
glossaries (e.g., judges’ names), and adding new jurisdictions or court lev-
els (e.g., quarter sessions). The early data entry process was conducted
largely by the project researchers with employed research assistants. A sig-
nificant new addition in capacity has been the engagement of volunteers,
who are able to enter data through the web portal from images delivered
to them in a browser. Many of these volunteers have a background in ge-
nealogical research, although they are not often familiar with criminal jus-
tice records. The design and maintenance of the database has, therefore,
also required systematic quality assurance, with records being amended
after checking by project researchers.
Data are entered as they appear in the original register, organized into

attributes (data fields) appropriate to the particular jurisdictions. A unique
record is established for each individual appearing in a single trial (whether

8. See Mark Finnane and Stephen Garton, “The Work of Policing: Social Relations and
the Criminal Justice System in Queensland 1880–1914 Part 2,” Labour History 63
(1992): 43–64; and Mark Finnane and Clive Moore, “Kanaka Slaves or Willing Workers?
Melanesians and the Criminal Justice System in Queensland in the 1890s,” Criminal
Justice History: An International Annual xiii (1992): 141–60, articles that drew on digitiszed
data from police watchhouse books.
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or not appearing on multiple charges, which are enumerated and described
for any particular individual trial); co-accused are each given separate en-
tries with outcomes as determined. Table 1 summarizes the scope of the
main collections at May 2016, after approximately 30 months’ progress.

Extending and linking the data

By itself, the database capturing the information entered just in the court
registers would already constitute a significant new resource in exploring
the changing context of the criminal trial in Australia, offering comparison
with what is known of the history elsewhere. We consider later in this ar-
ticle some of the kinds of research analyses made possible with these data.
However, it is also important to recognize the potential of the data as they
are enriched by other data sets: the basic case data amplified with informa-
tion about the context of an offense, the attributes of the offender and vic-
tim, the location of a crime, and the characteristics of other players in the
trial process including judges and defense counsel. In the context we are

Table 1. Prosecution Project: data by jurisdiction and time

State Supreme
Court

Established

Prosecution
Project Data
Dates (at May

2016)

Cases in
Database (at
May 2016)

Principal Data
Source

New South
Wales

1824 1853–1959 14,511 Registers of
criminal
indictments

Queensland 1862 1850–1966 20,610 Registers of
criminal
depositions
received

South
Australia

1837 1869–1946 11,986 South Australia
Police Gazettes

Tasmania 1824 1859–1940 8,925 Register of
criminal cases
prosecuted by the
crown

Victoria 1852 1860–1961 21,151 Criminal trial
brief register

Western
Australia

1861 1830–1961 15,116 Criminal
indictment
registers
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dealing with, this process of enriching the data is made possible through
semiautomated linking to the National Library of Australia’s Trove data-
base of digitized newspapers (more than 1,000 titles across 1803–
1954)9; as well as manual searching of other digital data including law re-
ports through the AUSTLII database, and the various state police gazettes,
generally available in Australia from approximately 1860–1950. The last of
these (the police gazettes) offer a particularly rich record of policing prac-
tices and changing information technologies, including crime reporting,
warrant processing, and criminal identification. Data linkage thus enables
the enrichment of case information and the verification of names and out-
comes, as well as offense context, work typically more labor intensive than
the first entry of data, and, therefore, being conducted more often as the
researchers work with specific samples (e.g., an offense data set for a par-
ticular jurisdiction, or a comparison of plea data for a number of
jurisdictions).
Such extension of the data amplifies the possibility of contextualized

analysis of the criminal justice system at case and population level. As
we move outwards from the case to the web of connections that character-
ize that case, we build a three-dimensional view of the criminal justice pro-
cess from the reporting of a crime to police through arrest, committal
proceedings, trial, sentence, and appeal. By approaching the data at a pop-
ulation level and over long periods of time, we can understand more
completely the process, with its numerous exit or diversion points (with-
drawn prosecutions, trials avoided through guilty pleas, sentences suspend-
ed or commuted, appeals overturning convictions, and postconviction
declarations of habitual criminal status). And as we will explore later,
such amplified data also enable us to illuminate different agents of the
criminal prosecution obscured in the bare record of a trial and its outcomes:
the judges, juries, witnesses, prosecutors, defense counsel, police, and the
co-accused.

Archiving and accessing the data.

Finally, we note our long-term ambition that the project should become a
resource for future users. With careful curation of the data and a plan for
their archiving and retrieval in the future, the Prosecution Project database
will provide a robust resource for researchers exploring a wide range of
questions of legal and social history. Its inclusion of a number of jurisdic-
tions in Australia offers particularly valuable prospects for comparative

9. National Library of Australia’s Trove database of digitized newspapers http://trove.nla.
gov.au/ (accessed August 9, 2016).
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study. Importantly, the design of the project enables research in other juris-
dictions, subject to whatever institutional arrangements may be necessary
to secure that possibility. Already we have such a prospect in place: one
of our team who is engaged on a comparative study of Australian and
English criminal justice responses to offenses against children is adding
records to the database from the West Yorkshire Quarter Sessions.
Appropriate institutional support will be necessary to maintain the database
as a “live” concern, enabling the addition of new records, beyond the fund-
ed date of 2018. With that qualification, we signal here the intention to pro-
vide research data collections through the project portal on an open access
basis in the future. In the meantime, we welcome enquiries for collabora-
tion on the existing data and on adding new data sets.
Having outlined the context and principal features of the Prosecution

Project database, in the remainder of this article we explore some of the
kinds of analysis that this project makes possible.

Broadening and Deepening Criminal Justice Knowledge

The data being compiled by the Prosecution Project offer a broader com-
parative perspective than that of the traditional studies by individual re-
searchers, who necessarily have to limit their analysis to particular
offenses, time periods, regions, or types of offenders. At the same time,
the project data allow for a deeper understanding of the criminal justice
process than that provided by studies that rely predominantly on official
statistics. The criminal registers from which the database has been com-
piled include many details not recorded in such official statistics, and are
not subject to the limitations imposed by the aggregated nature of such
data. This reconstruction of the original data allows analysis to take into
account the inter-relationship of variables over time. Through case enrich-
ment as described, we also situate the case in its spatial as well as legal
contexts. Through access to the records of a single jurisdiction over long
periods of time, the Prosecution Project offers new possibilities for explor-
ing subtle changes (e.g., sentencing, the plea process) in the trial, and their
consequences.
For the purposes of this article, we offer some preliminary findings based

on a point-in-time access (January 2016) of 52,495 trials entered in relation to
the four jurisdictions for which either complete populations or large samples
across time have so far been entered into the database. These are Western
Australia (15,061 records spanning the 1830s to 1960s), Queensland
(15,137 records, 1860s to 1960s), Victoria (11,157 records, 1860s to
1960s), and New South Wales (11,140 records, 1860s to 1950s).
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Variations in the original register collections and missing information in orig-
inal trial records, as well as the ongoing process of data cleaning means that
information across every category is not available for all 52,495 trials.
Nevertheless, the overall large sample size means that indicative results can
be provided in relation to a number of legal issues that have received limited
historical attention, although they have become a regular item on the agendas
of contemporary criminological and sociolegal research. These include mat-
ters such as judicial discretion in sentencing, bail, the effect of legal represen-
tation on outcomes, jury decision making, and the role of guilty pleas. Finally
we will comment on the significance of these data for understanding the cat-
egorization of crimes in official statistics and sociolegal/criminal justice
histories.
For four of the six jurisdictions in our data, we have consistent data on

the judge presiding at trial. Therefore, the database will enable unprece-
dented historical examination of variations in judicial sentencing.
Eliminating from the 52,945 trials those cases involving judges who pre-
sided over fewer than 300 trials (in order to provide a robust sample
when analyzing by offense and sentencing type) leaves a sample of
26,148 trials presided over by forty-nine judges across the four jurisdic-
tions. Statistical analysis of sentencing by offense for these high-volume
judges suggests a highly significant effect of judicial officer in the sentenc-
ing outcomes for convictions involving sexual offenses, homicides, and the
more serious forms of property crime or assault. Moreover, there was clear
variability among judges as to when particular types of sentences were
deemed appropriate; in the case of placing defendants on bond or suspend-
ed sentences, for example, some judges distributed such sentences equally
for those convicted of property or personal crimes, but other judges favored
one category of crime much more than the other in delivering those sen-
tences. For example, whereas Patrick Real during his tenure on the
Queensland judiciary (1890–1922) was more likely to institute bond or
suspended sentences in cases of crimes against the person, his fellow
Queensland judge Granville George Miller (1882–1910) was five times
more likely to award such sentences to property offenders across an over-
lapping period. This process also reveals judicial outliers, such as Sir
Joseph Henry Hood, a Victoria Supreme Court justice from 1890 to
1921, who was far more severe in the length of the prison sentences he
dealt than other judges from his jurisdiction and period.10 For example,

10. J. McI. Young, “Hood, Sir Joseph Henry (1846–1922),” Australian Dictionary of
Biography, National Centre of Biography, Australian National University (published first
in print in 1983). http://adb.anu.edu.au/biography/hood-sir-joseph-henry-6725/text11615
(January 18, 2016).
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Hood gave terms of more than 3 years’ imprisonment to 36% of those who
appeared before him on breaking and entering charges, compared with the
8% who so appeared before his contemporaries Sir Thomas à Beckett
(1886–1917) and Henry Hodges (1889–1919).
Bail, a neglected area of historical study of the criminal justice process,

can be analyzed from the Prosecution Project database. Details of whether
defendants were admitted to bail in the lead-up to their trial are available
for more than half the cases in the Queensland and Victoria records.
Bail was allowed in approximately 56.4% of the 18,396 trials from these
jurisdictions in which such details are known. Admission to bail rose
from approximately 33.7% of trials in the 1860s to approximately 67.4%
in the 1950s. There was a relationship between bail and offense type,
with defendants significantly more likely to be released on bail if charged
with crimes against the person than crimes against property (64.5–51.3%).
This relationship was present across both jurisdictions, but was stronger in
Queensland than in Victoria. Perhaps most importantly, being released on
bail was very strongly associated with a higher likelihood of acquittal or
the abandonment of the case by the prosecution. Such evidence prompts
further inquiry into the reasons for that association: how far were doubts
about the strength of a case already in play at the committal stage, thereby
shaping a bail decision? Or, as contemporary criminologists who have dis-
cerned similar trends have speculated, did pretrial release better enable de-
fendants to present themselves and their case in a more favorable light,
whereas prolonged detention hampered their efforts to properly consult
with legal counsel and perhaps encouraged them to simply plead guilty?11

The evolution of the modern criminal trial has been of much interest to
historians of the legal profession,12 but what role did lawyers play in shap-
ing outcomes for defendants, once their role was consolidated? In Victoria,
whether a defendant had legal representation was also sometimes recorded
in the trial registers, more consistently so from early in the twentieth cen-
tury. The availability of these data will be of immense value in tracking the

11. Anne Rankin, “The Effect of Pretrial Detention,” New York University Law Review 39
(1964): 641–55; Gary Fontaine and Rick Kiger, “The Effects of Defendant Dress and
Supervision on Judgments of Simulated Jurors: An Exploratory Study,” Law and Human
Behaviour 2 (1978): 63–71; and Meghan Sacks and Alissa R. Ackerman, “Pretrial
Detention and Guilty Pleas: If They Cannot Afford Bail They Must Be Guilty,” Criminal
Justice Studies 25 (2012): 265–78.
12. John H Langbein, The Origins of Adversary Criminal Trial (Oxford Studies in

Modern Legal History) (Oxford: Oxford University Press, 2002); David J. A. Cairns,
Advocacy and the Making of the Adversarial Criminal Trial 1800–1865 (New York:
Oxford University Press, USA, 1999); and Allyson N May, The Bar and the Old Bailey,
1750–1850 (Chapel Hill: University of North Carolina Press, 2003).
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history of legal representation in the nineteenth and twentieth centuries. Of
5,451 cases in which this detail is known for Victoria, the accused had rep-
resentation in 81.3%. Analysis of missing data suggests this may be slight-
ly skewed, indicating that the presence of a lawyer was more likely to be
noted than the absence of one. Initial analysis suggests that defendants ac-
cused of personal crimes were far more likely to be defended than those
accused of property offenses, and that women were more likely to be de-
fended than men. Representation rates rose across the twentieth century,
likely influenced in part by the introduction of legal assistance schemes.
This was significant, as having legal representation dramatically increased
the likelihood of acquittal across both offense categories, and for both men
and women. Whether legal representation determined that outcome is a
question for future investigation.
Another issue that is ignored in most official statistics but which the

Prosecution Project database will illuminate is that of co-offending.
Little sustained historical analysis has been conducted on the large number
of defendants who faced trial not alone, but with co-accused, although
criminology has long recognized co-offending as an important element
in understanding criminal behavior.13 Approximately one quarter of the ac-
cused in the sample were tried alongside other defendants, with the largest
trial involving thirty-seven co-accused tried for unlawful assembly after a
political demonstration in Brisbane in 1939.14 The database reveals that
co-offending was significantly more common in relation to crimes against
property than in relation to those against the person. However, when the
data are disaggregated, considerable variation emerges in relation to indi-
vidual offenses. Whereas defendants charged with embezzlement or steal-
ing as a servant, clerk, agent, or trustee were almost always tried alone,
almost half of those tried for burglary or robbery were co-defendants.
Apart from the simple failure of official statistics to record information

on topics of potential interest to historians, one of the biggest drawbacks
for researchers reliant on government statistics is the tendency of officials
to aggregate information.15 This is fine if the topic to be analyzed concerns
only statewide or national crime trends, or only requires knowledge of the
overall conviction rates. However, it becomes problematic for researchers

13. Frank M. Weerman, “Theories of Co-offending,” in Encyclopedia of Criminology and
Criminal Justice, ed. Gerben Bruinsma and David Weisburd (New York: Springer, 2014),
5173–84.
14. Courier-Mail (Brisbane), August 5, 1939, 1 http://nla.gov.au/nla.news-article

40832065 (accessed August 9, 2016).
15. For a discussion of the evolution and development criminal statistics collection prac-

tices, see Barry S. Godfrey, Chris A. Williams, and Paul Wilson, History & Crime (London:
Sage Publications, 2008), ch. 3.
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interested in examining regional differences in criminal offending and
prosecution, or the inter-relationships and co-dependencies of the many
factors shaping prosecution. As the Prosecution Project data show, these
nuances can be important.
A central element of the project is its comparative nature, bringing to-

gether data from different states into a format that allows for easy compar-
ison. This shows, for example, that acquittals were more likely in New
South Wales than in Queensland, and that sentencing penalties were harsh-
er in Western Australia than in Victoria. However, it also allows nation-
wide comparison of metropolitan and regional variation. This is a
significant advantage as well over the Old Bailey database, which
Sharon Howard suggests has led to a metropolitan distortion in English
criminal research by skewing scholarly attention disproportionately toward
London, while the records of harder-to-access regional areas remain un-
touched.16 Of the 52,495 trials from New South Wales, Victoria,
Queensland, and Western Australia, 23,555, or 44.9%, took place outside
the capital cities of Sydney, Melbourne, Brisbane, and Perth. The data also
suggest that there was a statistically significant relationship between trial
place and outcome, with regional juries more likely to acquit than metro-
politan ones, although this relationship was less apparent in New South
Wales than in the other three jurisdictions.
Official aggregation of verdicts into cases of conviction, acquittal, or the

abandonment of prosecution likewise obscures key issues and changes in
the trial process. In particular, it reduces the role of the jury to mere arbiters
of guilt or innocence, whereas historically they also played a part in deter-
mining the degree of guilt through gradations of guilty verdicts, possibly
affecting sentence outcomes. Sympathy for a defendant or the circumstanc-
es surrounding a crime, if it did not result in jury nullification, could result
in a partial or alternate verdict. Such verdicts were returned for approxi-
mately 5.3% of the 52,495 trials; however, they were notably more com-
mon in relation to some offenses than others. For example, of the 2,521
defendants tried for murder, in 532 instances (17.9%) the defendant was
found guilty of the lesser crime of manslaughter. The likelihood of such
an outcome increased in the mid-twentieth century.
Jury sympathy for defendants, and their desire to play a role not only in

determining the prisoner’s guilt but also the prisoner’s ultimate level of
punishment, also led to a number of verdicts of guilty with a recommen-
dation for mercy. Such recommendations applied to 791 (4.6%) of all
16,987 guilty verdicts. Again, it was particularly likely in cases of murder.

16. Sharon Howard, “Bloody Code: Reflecting on a Decade of the Old Bailey Online and
The Digital Futures of Our Criminal Past,” Law, Crime and History 1 (2015): 13.
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Very occasionally, the registers also provide the jury’s reason for instating
the recommendation to mercy: in forty-five cases it was because of a defen-
dant’s youth; in thirty-two cases it was because of the provocation suffered;
in twenty-one cases it was because of the defendant’s good character; and
in others, poverty, health issues, or ignorance of the law was cited. The da-
tabase also reveals the extent to which juries struggled to arrive at an ulti-
mate verdict. Currently, only 1.6% of the trial records entered into the
database terminated with the jury being unable to agree, demonstrating
the considerable pressure placed on juries to reach a verdict historically.17

Nevertheless, some types of offenses evidently remained more prone to
disagreements than others. In particular, juries were unable to agree in
8.7% of the 241 abortion trials, 5.1% of the 410 indecent assault trials,
and 4.1% of the 751 arson trials.
As well as highlighting the historical importance of juries, the database

also documents their gradual disappearance in the face of rising guilty
pleas. Whereas scholarship exists on the guilty plea in other jurisdictions,
there has been little research on its history in Australia.18 Initial results sug-
gests the guilty plea, present in 14,030 of the 52,495 trials, began its rise in
the 1890s and continued to grow through the early twentieth century, be-
fore climbing dramatically in the 1950s and 1960s to account for the bulk
of prosecution outcomes. (Its increasing use is also clearly associated in
these data with the number of charges levelled against a defendant.)
Similarly, the database can be used to analyze the type of cases in
which prosecution was likely to be abandoned either before or during
the trial (which occurred in approximately 5.3% of all trials), as well as
other rare outcomes such as findings of not guilty by direction (0.7%),
not guilty by insanity (0.4%), failure of defendant to appear (0.2%) and
the rare autrefois acquit ruling (only three cases).
The aggregation of data in official statistics has fundamentally affected

the way that criminal offenses themselves are understood and categorized.
When officials first began to collate crime data in the early nineteenth cen-
tury, they devised categories of offending that have proved remarkably
durable, dividing crimes into the categories of personal, property, public
order, and statutory offences. Crime historians have largely accepted
these categorizations, employing them in their own analyses. Collapsing
offenses into discrete categories makes sense, given the huge variability

17. John Hostettler, Criminal Jury Old and New: Jury Power from Early Times to the
Present Day (Winchester: Waterside Press, 2004), 121.
18. Mary E. Vogel, “The Social Origins of Plea Bargaining: Conflict and the Law in the

Process of State Formation, 1830–1860,” Law & Society Review 33 (1999): 161–246.
McConville and Mirsky, Jury Trials and Plea Bargaining. The topic is the object of
study by Lisa Durnian, a doctoral researcher on the Prosecution Project.
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in data. Several thousand different offense descriptions are currently en-
tered into the Prosecution Project database. Even when these are sorted
into offenses of roughly the same nature, several hundred distinct offenses
remain. Apart from the expected offenses, these include such obscure
crimes as unlawfully obstructing the sending of a telegraph message, caus-
ing an obstruction on a railway line, personation during an election, unlaw-
fully celebrating a marriage, and fortune telling.
Despite this variation, the naturalization of the crime categories used in

official statistics has tended to result in a focus in scholarship on the crimes
that fall under the two main categories of personal and property offending.
In contrast, offenses that do not fit, or fit poorly into these groupings, have
attracted less historical attention. The neglect of other types of offenses
might also be caused by the difficulty in generating robust samples given
the relatively small annual numbers constituted by such crimes. Viewed
across time, however, crimes that fall under the category of statutory or
miscellaneous offenses constitute a more noticeable quantum of criminal
trials. Within our sample, for example, there were 539 trials for bigamy,
614 trials for attempted suicide, and 805 trials for perjury. Furthermore,
it seems that the prosecution of these more unusual offenses varied
among jurisdictions, with approximately 35% of the bigamy trials occur-
ring in Queensland and almost 40% of perjury trials taking place in
Victoria. Were there identifiable jurisdictional, chronological, statutory, po-
licing, or social factors that shaped these differences? The availability of the
Prosecution Project data will prompt greater investigation of such offenses.
Another problem associated with the hegemony of the crime classifica-

tions used in official statistics is the anomalies that present potential prob-
lems in terms of the usefulness of these groupings. First, they group
together crimes of very different levels of severity, conflating murders
with assaults, and armed robberies with shoplifting. However, the degree
of aggravation of the offense would likely influence a defendant’s experi-
ence of the criminal justice system, including choice of charge by the pros-
ecution, as well as conviction and sentencing outcomes. Burglary
defendants, for example, were far more likely to be acquitted than those
tried for the lesser offences of breaking and entering or stealing in a dwell-
ing. In line with existing research on historical attitudes to nonlethal vio-
lence, however, Prosecution Project data suggest that persons tried for
minor assaults were significantly more likely to be acquitted than those
tried for more serious acts of violence.19

19. Barry Godfrey, “Counting and Accounting for the Decline in Non-Lethal Violence in
England, Australia, and New Zealand, 1880–1920,” British Journal of Criminology 43
(2003): 340–53.
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In aggregating crimes existing categorizations can obscure important dif-
ferences among crimes within the major categories. The bulk of offenses
designated as property crimes relate to theft, be it by burglary, larceny,
or fraud. However, the category also includes crimes such as arson and
property damage; the only connection between these offences and theft
is that they both involve property. However, whereas the motivation of of-
fenders who commit burglaries or larcenies may be similar, the intent of
arsonists—and the issues of relevance at their trials—usually differs. The
differing nature of the offenses likely also influenced attitudes toward
them, as suggested by the lower conviction rate that pertained in arson
cases compared with property crime in general. Again, Prosecution
Project data allow these outcomes to be viewed from new perspectives;
the association of arson with mental health issues also meant that it was
more associated with findings of not guilty by reason of insanity than
other property crimes. These factors imply that the incidence and prosecu-
tion of arson offenses more closely follow the patterns found within crimes
against the person.20 Similarly, the blurring of violence and theft within
acts of robbery meant that statisticians have long struggled with whether
it should be included in personal or property offending.
The ease of information access facilitated by the Prosecution Project

may encourage researchers to rethink these existing classifications.
Reviewing existing crime categories also has the potential to encourage
scholars to develop research that examines commonalities across offense
types, as well as differences among them. Researchers could group offens-
es according to the severity of offenses using either the maximum sentence
possible for different crimes, or the actual sentence range that the data
show was likely to result from such offenses. In 2001, criminologists
Brian Francis, Keith Soothill, and Regina Dittrich proposed a schema for
evaluating offense seriousness across time using a paired-comparison
methodology; the only drawback was that it required large data sets.21 In
addition to facilitating such forms of analysis, the Prosecution Project
data might enable innovation in developing meaningful categorization
based on point-in-time shifts. Studies of particular groups of offenders,
such as female defendants or, in Australia especially, indigenous offenders,
might benefit from analysis based on categorizations of the likelihood of
involvement by that type of offender at different points in time. Other

20. R. W. Hill Langevin, R., Paitich, D., Handy, L., Russon, A., & Wilkinson, L. “Is
Arson an Aggressive Act or a Property Offence? A Controlled Study of Psychiatric
Referrals,” The Canadian Journal of Psychiatry 27, 8 (1982): 648–54.
21. Brian Francis, Keith Soothill, and Regina Dittrich, “A New Approach for Ranking

‘Serious’ Offences: The Use of Paired-Comparisons Methodology,” The British Journal
of Criminology 41 (2002): 726–37.
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modes of classification might involve groupings based on the common mo-
tivations behind the crime, such as acquisitive versus non-acquisitive of-
fending, or the means employed to perpetrate the offenses, such as
crimes of deception versus crimes of violence.

Conclusion

By creating a digital archive of longitudinal prosecution information across
multiple jurisdictions, the Prosecution Project offers a radical improvement
in the types of historical quantitative studies that can be undertaken in re-
lation to criminal justice. This is a repository of potential value to criminol-
ogists and legal scholars, as well as to criminal justice historians, and even
ordinary citizens interested in family or social history. The data that the
Prosecution Project will make available to researchers moreover offer an
opportunity to examine neglected areas of criminal justice research, be it
in relation to more obscure offenses or verdicts, or to legal issues that
have yet to attract significant attention. It is, therefore, not only the breadth
of data being collected by the Prosecution Project that is important, but also
their depth and adaptability to the needs of researchers. We anticipate that
this will encourage innovation not just in terms of the results generated, but
also in the questions asked of the data. By this means, the Prosecution
Project offers the possibility of enriching our understanding of transitions
in the criminal justice system in the nineteenth and twentieth centuries to
match the achievements of scholarship on criminal justice and its social
and legal contexts in the long eighteenth century, and beyond.22

22. David Lemmings, Law and Government in England during the Long Eighteenth
Century: From Consent to Command (New York: Palgrave Macmillan, 2011).
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