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Abstract: Following the Roosevelt administration’s implementation of New Deal programs
in the 1930s, the federal courts began to interpret the Constitution in a way that accommo-
dated the rise of the “administrative state,” and bureaucratic policymaking continues to
persist as a central feature of American government today. This essay submits, however, that
the three pillars supporting the administrative state—the congressional delegation of Article
I powers to the executive branch, the combination of powers within individual administrative
entities, and the insulation of administrators from political control—might be reconsidered
by the courts in the near future. After showing that the constitutionality of the administrative
state has come under recent judicial scrutiny, the essay turns to the administrative law
principle of deference, and argues that a reassessment of the Chevron doctrine seems immi-
nent. Finally, the essay examines federal courts’ heavy use of “hard look” review as ameans of
curtailing agency discretion during recent administrations, and concludes that this judicial
practice stands in uneasy tension with republican principles.
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I. INTRODUCTION

The “administrative state” is a term that has been in use in academia for
some time, but it emerged to occupy a more prominent place in public
debates during the presidencies of Barack Obama and, especially, Donald
Trump. Occasionally confused with the “deep state”—an amorphous con-
cept most often used to refer to an alleged conspiracy of behind-the-scenes
figures who run the government in defiance of its elected officials—the
“administrative state” is a relatively straightforward concept. It reflects
the reality in modern American government that most policy is not made
by Congress, but is instead made by administrative agencies to whom
Congress delegates policymaking authority.1 As Congress has become

* Division of Social Sciences, Politics, Hillsdale College, rpestritto@hillsdale.edu.
1 In an earlier essay published in this journal (Ronald J. Pestritto, “The Progressive Origins of

the Administrative State: Wilson, Goodnow, and Landis,” Social Philosophy and Policy 24, no.
1 [2007]: 16 [note 1]), I provided amore detailed definition of the “administrative state,”which
may be useful to repeat here:

By “administrative state,” I refer to the situation in contemporaryAmerican government,
created largely although not entirely by Franklin Roosevelt’s NewDeal, whereby a large
bureaucracy is empowered with significant governing authority. Nominally, the agen-
cies comprising the bureaucracy reside within the executive branch, but their powers
transcend the traditional boundaries of executive power to include both legislative and
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increasingly paralyzed due to the ideological polarization in the United
States, the agencies of the administrative state have increasingly been relied
upon to make policy.

This state of affairs is evident in most of the major policy debates of the
day, where the disputes often center around decisions made by the execu-
tive, usually through an administrative agency. On the environment, for
example, while Congress has not enacted any significant legislation since
the amendments to the Clean Air Act in 1990, the Environmental Protection
Agency (EPA) has been aggressive in its regulatory activity on greenhouse
gas emissions. Major legislation was defeated in Congress in 2009, but the
EPA has been busy since that point with a series of major rulemakings
pertaining to greenhouse gases. Policy on immigration and citizenship
has been made in like manner: while Congress has been largely inactive,
the executive—through the Department of Justice (DOJ)—has been the
originator of several major immigration policy initiatives. In the Obama
administration, the DOJ granted legal status to immigrants under policy
initiatives like “DACA,” whereby the children of those who immigrated
illegally into the United States were extended status and benefits in the
absence of any overt legislative warrant. And the Trump administration
was equally active, though in the other direction, as its DOJ launchedmajor
initiatives restricting travel from foreign nationals as well as asylum appli-
cations. In the arena of healthcare, while Congress itself enacted the Afford-
able Care Act in 2010, most of the actual policymaking has come from the
administrative agencies taskedwith the law’s implementation, since the law
itself is extremely vague.2 It was the Department of Health and Human
Services (HHS), for example, thatmade the policy requiring insurance plans
to cover contraceptives, which has become one of the most controversial
issues in healthcare policy today. And, as a final example, consider recent
attempts to extend federal regulation over the Internet: “net-neutrality”
legislation was considered by Congress for years without coming close to
enactment, until the Federal Communications Commission (FCC) under
President Obama took matters into its own hands and enacted the policy
through the regulatory process—a policy that was later rescinded by the
FCC under the Trump administration.

judicial functions; these powers are often exercised in a manner largely independent of
presidential control and of political control altogether. Given the vast array of activities in
which the national government has involved itself in the post-NewDeal era, the political
branches of government have come to rely heavily on the expertise of bureaucratic
agencies, often ceding to them significant responsibility to set, execute, and adjudicate
national policy.

2 Vague doesn’t mean short. The Affordable Care Act spanned roughly 2,300 pages as
enacted, though many of those pages were filled with delegations of specific rulemaking
responsibilities to the Department of Health and Human Services as well as other agencies.
House Speaker Nancy Pelosi’s famous remark that “we have to pass the bill so that you can
find out what is in it” was truer than perhaps even she knew at the time, as these delegations
necessitated thousands of pages of subsequent regulations to give the law its real effect.
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In addition to the lead role taken by administrative agencies in the
promulgation of all of these policies, they have something else in com-
mon: all of them have gone on to be the subject of extensive litigation in
the federal courts, which is where the fate of such policies is often settled.
The favored strategy of opponents has been to litigate as opposed to
legislate. This choice was particularly evident during the Obama admin-
istration, where the opposition party controlled at least one house of
Congress for the majority of the president’s tenure. But instead of taking
the more straightforward approach of opposing the administration’s pol-
icymaking ventures through its own legislative activity—especially by
using the power of the purse—Congress frequently took the president to
court. Opponents to President Trump’s policies did likewise. And as the
major policy disputes in the country have thus played out in its court-
rooms, increasing attention has naturally been paid to the legal issues
pertinent to administrative policymaking, and especially to the constitu-
tional questions that go to the heart of the administrative state. Opponents
of administrative action have raised important constitutional objections
to administrative action that has been thought, for a long time, to be
settled law. And in addition to constitutional law, administrative law is
now drawing increased public attention. As courts are more frequently
asked to consider the statutory and constitutional limits on administra-
tive policymaking, more scrutiny is being paid to the major doctrines that
courts have developed to govern these questions since the origins of the
administrative state in the 1930s. Obscure questions previously of con-
cern only to a narrow band of legal scholars—“Chevron deference” or the
meaning of the Administrative Procedure Act (APA), for example—have
now become part of the public discourse. Scholarship on administrative
law—both skeptical3 and supportive4—has correspondingly been on
the rise.

Has the increased administrative policymaking, and the subsequent chal-
lenges to it in the legal arena, led to a reconsideration of the constitutional
interpretations that originally accommodated the rise of the administrative
state? There is some evidence that such a reconsideration is underway, but
in order to understand it wemust first consider how the constitutionality of
the administrative state came to be established.

3 Philip Hamburger, Is Administrative Law Unlawful? (Chicago: University of Chicago Press,
2014); Joseph Postell, Bureaucracy in America: The Administrative State’s Challenge to Constitu-
tional Government (Columbia, MO: University of Missouri Press, 2017). See also John Marini’s
Unmasking the Administrative State (New York: Encounter Books, 2019), which raises many
issues beyond administrative law in its principled critique of the administrative state’s rise and
current power.

4 Gillian Metzger, “1930s Redux: The Administrative State Under Siege,” in Harvard
Law Review 131 (2017): 1–95; Jerry Mashaw, Creating the Administrative Constitution: The Lost
One Hundred Years of American Administrative Law (New Haven, CT: Yale University Press,
2012).

8 RONALD J. PESTRITTO

https://doi.org/10.1017/S0265052521000200  Published online by Cam
bridge U

niversity Press

https://doi.org/10.1017/S0265052521000200


II. THE LEGAL ACCOMMODATION FOR THE ADMINISTRATIVE STATE

Gary Lawson’s seminal article on “The Rise and Rise of the Administra-
tive State” is still the best explanation of how the federal courts, over the
period of time since the 1930s, came to accommodate the role of the admin-
istrative state, in spite of its fairly obvious tensions with the basic separa-
tion-of-powers structure of the Constitution.5 (The best proof of this is that
the Progressive-Era fathers of the administrative state were themselves
quite open about the fact that it was a legal novelty intended to operate
outside the sphere of constitutional government).6 The administrative state
was built on three main pillars, each of which clashes with core constitu-
tional principles.

The first pillar was the congressional delegation of discretionary and
regulatory power to the executive—especially to an enlarged national
administrative apparatus which, it was contended, would be much more
capable ofmanaging the intricacies of amodern, complex economy because
of its expertise and ability to specialize. The second pillar was the combi-
nation of powers—legislative, executive, and judicial—into single entities
within the administrative apparatus. Proponents argued that it would be
much more efficient for a single agency, with its expertise, to be made
responsible within its area of competence for setting specific policies, inves-
tigating violations of those policies, and adjudicating disputes. The third
pillar was the insulation of administrators from political control. For the
Progressive fathers of the administrative state, its legitimacy stemmed not
from consent but from science. This is why the Constitution’s unitary exec-
utive, where the president exercises all of the executive power because he is
the lone executive officer accountable to voters, needed to be transformed
by the independence of administrative agencies.

By the late 1930s, federal courts had givenway on all three of these pillars.
The Supreme Court ceased applying the non-delegation principle after
1936,7 and allowed to stand a whole body of statutes whereby Congress
delegates significant discretionary power to executive agencies. Single

5 Gary Lawson, “The Rise andRise of theAdministrative State,”Harvard LawReview 107, no.
6 (1994). The author also acknowledges a general intellectual debt to Lawson’s body of work;
while I suspect he might not endorse the analysis in this essay, the understanding here of the
principles of administrative law and its most relevant cases has grown out of my reliance on
Lawson’s Federal Administrative Law casebook over many years in teachingmy courses (see 8th
edition, West Academic Publishing, 2019).

6 Pestritto, “ProgressiveOrigins of theAdministrative State,” 16–54;WoodrowWilson, “The
Study of Administration,” in Woodrow Wilson: The Essential Political Writings, ed. Ronald
J. Pestritto (Lanham, MD: Lexington Books, 2005), 231–48.

7 Carter v. Carter Coal Co., 298 U.S. 238 (1936). There are other kinds of inter-branch delega-
tions that would be equally problematic from a separation-of-powers perspective, but moving
legislative or rulemaking power fromCongress to an executive entity is themost relevant to the
rise of the administrative state. Other kinds of delegation—for example, vesting administrative
entities with judicial power—have also been attempted and have been permitted by courts
from time to time. See Crowell v. Benson, 285 U.S. 22 (1932); Commodity Futures Trading Com-
mission v. Schor, 478 U.S. 833 (1986).
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federal agencies are also now regularly permitted to exercise all three pow-
ers of government—legislative, executive, and judicial. And the courts have
permitted the weakening of the political accountability of administrators
and the shielding of a large subset of agencies from most political controls.
The most common way this shielding is accomplished is by statutes that
limit the president’s freedom to remove agency personnel.8

As constitutional restraints on the national administrative state were
eroded, federal courts came to rely on a growing body of administrative
law to govern the scope of national administrative power. This body of
law is grounded in the APA of 1946 and the precedents that have been
established as courts have applied that law (along with the specific,
“organic” statutes that give life to individual agencies) during the growth
of the administrative state over the last seventy-five years. Initially intended
to rein in national administrative power after the courts had loosened the
constitutional restraints on it in the 1930s, themanner inwhich the APA has
been interpreted has led, for the most part, to even greater discretion for
national bureaucracies in both procedure and substance.

On procedural questions, the APA was thought to be a check on the
discretion of agencies by means of the many trial-like steps it lays out for
formal agency rulemaking and adjudication. Affected parties are given, in
these steps, significant rights to participate in the decision-making process
and to present their own evidence and cross-examine witnesses, among
other things. However, in several landmark cases from the 1970s, the
Supreme Court greatly narrowed the category of administrative actions
to which these formal procedures apply. In the case of United States
v. Florida East Coast Railway from 1973, the Court construed the triggering
language for formal procedures so narrowly as to virtually eliminate formal
rulemaking as a viable category of administrative law.9 And in 1978, the
Court strictly limited the procedural restraints that could be imposed on
agencies engaged in informal rulemaking in the case of Vermont Yankee
v. Natural Resources Defense Council, thereby reducing the ability of affected
parties to challenge agency decision-making in independent, Article III
federal courts.10

8 In addition to these constitutional questions about the administrative state in particular,
there are other areas of constitutional law that affect the scope of agency action—due process
considerations, most notably. Yet these are considerations that apply to all governmental
entities, not just administrative agencies, and thus lie beyond the scope of this essay on the
rise of administrative power. Those interested in themanner inwhich core constitutional rights
might affect agency action should consult the landmark case of Board of Regents of State Colleges
v. Roth, 408 U.S. 564 (1972), as well as its progeny and relevant literature.

9 United States v. Florida East Coast Railway Co., 410 U.S. 224 (1973).
10 Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council,

435 U.S. 519 (1978). This isn’t to suggest that the rulemaking process is now straightforward
—far from it. But agencies—aswell as those affected partieswith deep resources—have figured
out how to manage the process, and the overall historical trend has been to loosen restrictions
on agency action.
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As these precedents have developed on the procedural side, judicial def-
erence to national administrative power on substantive questions has come
to be even greater, though this is a somewhat more recent development. In
one respect, such deference seems perfectly consistent with the basic tenets
of the administrative state: national bureaucracies were created because the
national government was taking on many of the police powers that had
previously been handled at the state and local level, and it needed the
expertise of administrative agencies to accomplish the task. The federal
courts concluded, not unreasonably, that the administrators in the bureau-
cracy were the experts on the substance of the policies that they had been
created to implement, and that judges should not substitute their own,
amateur understanding of policy for substantive decisions made by
national administrators. Courts thus adopted a sharply deferential posture
to the substance of agency decision-making.

The difficulty with this principle, however, comes in the fact that much of
the substance of what agencies do involves interpreting the laws they are
chargedwith implementing; and interpretation of law is supposed to be the
province of the independent judiciary. The Clean Air Act, for example,
places certain requirements for expensive pollution-control equipment on
“stationary sources” of pollution; but the Act does not define “stationary
source.” Does a single factory—which may contain a number of different
emitting devices—constitute a single “stationary source,” or is each discrete
emitting device within a single factory its own “stationary source,” thus
requiring the factory to make a potentially crippling investment in a mul-
titude of diverse control devices? This seems like an obscure question
(as administrative cases often are), but it hadmajor economic consequences,
affecting the profitability of an entire industry and the jobs ofmanyworkers.
And since Congress did not clearly address this question in the legislation,
did it intend for an agency to step in and, effectively, make the law on the
question? How much latitude do agencies get to fill in the gaps left by
legislation, much of which, in our time, has become broad and vague?

In the question posed by the example, which was at issue in the 1984 case
of Chevron v. Natural Resources Defense Council, the Supreme Court con-
cluded that gaps in the law are to be filled in by the agency charged with
its implementation—that when Congress does not directly address a ques-
tion in the statute, that lack of clarity is in itself a kind of express intent that
the agency should have the power to do so, and that courts reviewing
agency action are to grant significant deference to the agency’s interpreta-
tion of the law.11 That conclusion establishedwhat is known as the “Chevron
doctrine,” which has become the most important principle in American
administrative law. With it, we have gone from the old, constitutional
understanding—that for executive agencies to implement policy the legis-
lature must first enact law giving them warrant to do so—to the

11 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).
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understanding of national administration today—that when Congress fails
to enact a policy, that failure or void can itself be understood as awarrant for
national administrators to make policy on the basis of their own expertise.
Much of contemporary administrative law—and, thus, much of our under-
standing of the power of the administrative state today—comes from court
decisions applying the Chevron doctrine to awide variety of administrative
action. It is unsurprising that critics of discretionary policymaking by agen-
cies point to Chevron as a principal target for reform, along with its com-
panion doctrine from Auer v. Robbins establishing judicial deference when
agencies interpret their own regulations.12

III. A RECONSIDERATION OF THE ADMINISTRATIVE STATE?

The accommodation described above proceeded unabated for four
decades following the New Deal, as constitutional challenges to the pillars
of the administrative state were rarely raised, much less acted upon. Yet it
may be the case that some reconsideration is now underway—a reconsid-
eration that began, in small ways, in the 1970s, but which has lately become
more serious. The analysis of this potential reconsideration will proceed by
breaking it down into discrete categories of law. The article will look first to
the major constitutional challenges: those pertaining to appointment and
removal of agency personnel, followed by the potential revisiting of the
non-delegation doctrine.

A. Appointment and removal

Presidential control over personnel in the executive branch was considered
by the Constitution’s framers to be a critical means of ensuring that national
administration remained consistent with the regime’s republican character.
Since the president is the only elected official in the executive branch, a
“unitary executive”was essential to holding administrators accountable to
the people, even if indirectly.13 Unitary control over administration comes
in the president's ability to appoint and remove the most important agency
personnel. First consider the appointment power—a critical question for the

12 Auer v. Robbins, 519 U.S. 452 (1997).
13 See the defense of a unitary executive in Publius, The Federalist, ed. George W. Carey and

James McClellan (Indianapolis, IN: Liberty Fund, 2001), No. 70: 363–69. The extent of the
president’s removal power was not fully settled at the constitutional convention, and the
Constitution itself is explicit about appointment but not about removal. There was a major
debate about the issue in the First Congress, where James Madison and others relied upon the
principle of the unitary executive in adopting the option of sole presidential removal in the
legislation creating the first executive departments. For the best account of this debate, see
Charles C. Thach, Jr., The Creation of the Presidency, 1775–1789 (Baltimore, MD: Johns Hopkins
Press, 1969), 140–65. Moreover, respecting the characterization of the president as the only
elected executive officer, one should note that the vice president is also an elected officer, but his
election is tied to the president’s, and the only constitutional powers exercised by the vice
president are actually legislative, in his capacity as president of the Senate.
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viability of the administrative state today—where theConstitution specifies
that employees who are “officers of the United States” must be appointed
under the methods of the Constitution’s appointments clause. Defenders of
the administrative state have sought to remove as many administrators as
possible from the umbrella of the appointments clause, as the need to
undergo the constitutional process of appointment creates a burden in
staffing and empowering administrative agencies. So the question is, who
exactly, among agency personnel, are “officers” requiring the constitutional
method of appointment?

An early, but slight, blow was struck against the administrative state on
this questionwith the SupremeCourt’s 1976 decision inBuckley v. Valeo.14 In
its attempt to shield an agency—in this case, the Federal Elections Commis-
sion (FEC)—from the influence of the president, Congress had devised a
rather oddmethod of appointing commissioners,15 which led to the Court’s
striking down part of the statute on separation-of-powers grounds—the
first time it had done so since the 1930s. Buckley held that FEC commis-
sioners were indeed “officers,” and that they therefore needed to be
appointed in accordance with the forms of the Constitution.16 The statute
in this case failed to do that. Yet Buckleywas very much an outlier, as courts
in subsequent cases typically took great pains to find that agency personnel
did not rise to the level of exercising “significant authority,”which was the
bar set by Buckley to trigger the Constitution’s appointment process for
“officers.”

In its 2018 term, however, in the case of Lucia v. SEC, the Supreme Court
seriously undercut this functionalist reading of Buckley and the appoint-
ments clause, finding that Administrative Law Judges (ALJ’s) are indeed
“officers,” and thus are subject to the constitutionalmode of appointment.17

ALJ’s are a staple of the administrative state, exercising considerable power
in many agencies, even though—prior to the Lucia decision—their appoint-
ment was deemed to be outside the bounds of the Constitution’s prescribed
methods for “officers.” The Lucia case is especially significant in that it arose
from a controversy under the Dodd-Frank financial-regulation law, which
is the model law for advocates of an independent administrative state.

The removal power over agency personnel raises similar issues, as the
aim for advocates of the administrative state is to shield agency personnel,
as much as possible, from presidential control. The landmark case on this
question isHumphrey’s Executor v. United States, from 1935—a case, without

14 Buckley v. Valeo, 424 U.S. 1 (1976).
15 The 1974 amendments to the Federal Election Campaign Act of 1971 directed that the six

voting members of the Commission be appointed in the following manner: two appointments
each by the president, the Speaker of the House of Representatives, and the President Pro
Tempore of the Senate.

16 Buckley v. Valeo, 109–43.
17 Lucia v. SEC, No. 17-130, slip op., 12 (U.S. June 21, 2018).
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which, the administrative state in its present form could not exist.18 It allows
Congress to create agencies in the executive branch but to insulate them
from presidential control. The Supreme Court later expanded on this pre-
cedent in the Morrison v. Olson case from 1988, where it permitted even a
federal prosecutor—as pure an executive official as one can find—to be
shielded from presidential control.19

But the Court has since started retreating from its constitutional revision-
ism in removal power cases. The greatest example of this camewhen it ruled
against a new agency created by the Sarbanes-Oxley law: the Public Com-
pany Accounting Oversight Board (PCAOB). The Board answers to the
Securities and Exchange Commission (SEC), and is appointed by the SEC,
but its members may not be removed at will. This arrangement effectively
sets up a double-layer of insulation from presidential control: the SEC
cannot remove Board members at will, and the President cannot remove
SEC commissioners at will. This is too little control for the president, the
Supreme Court concluded in the case of Free Enterprise Fund v. PCAOB,
decided in 2010.20

In this case, and also in the Lucia case, the Court claimed it was doing
nothing radical, and that it was keeping within its post-1930s functionalist
precedents. That is technically true, but themomentumhas clearly shifted—
a shift that has not gone unnoticed by defenders of the administrative state
like Justice Stephen Breyer. In his dissent in the PCAOB case, Breyer pointed
out that if the Court now objects to shielding agencies from presidential
control, the implications for the administrative state are clear going for-
ward.21 It will be increasingly difficult for the Court to continue to walk the
tightrope of returning to constitutional formalism while also pretending to
be faithful to precedent like Humphrey’s or Morrison. The most obvious
candidate for further movement would seem to be the Consumer Financial
Protection Bureau (CFPB). This agency is the crown jewel of the Dodd-
Frank law, with a constitutionally questionable structure, even as adminis-
trative agencies go: a single administrator, not removable by the president,
whose funds are not subject to annual congressional appropriations. InPHH
v. CFPB, a panel of the United States Court of Appeals for the District of
ColumbiaCircuit actually struck downamajor piece of theCFPB’s structure

18 Humphrey's Executor v. United States, 295 U.S. 602 (1935). This case centered around
President Franklin Roosevelt’s attempt to remove a Federal Trade Commissioner, at will, in
defiance of a statute declaring that removals could only come for cause. The Court upheld the
congressional limitation on the president’s removal power, reasoning that even though the
commissioners were inarguably executive branch officials, their functions were partly legisla-
tive and partly judicial, thereby justifying something less than complete presidential control.

19 Morrison v. Olson, 487 U.S. 654 (1988). This case upheld the “independent counsel” pro-
visions of the 1978 Ethics in Government Act in the face of numerous separation-of-powers
challenges.

20 Free Enterprise Fund v. Public Company Accounting Oversight Board, 561 U.S. 477 (2010).
21 Free Enterprise Fund v. PCAOB, 561 U.S. 477 (2010) (Breyer, J., dissenting), 514.
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on removal power grounds in 2016,22 before that panel’s judgment was
reversed by the full circuit sitting en banc.23 Due to a peculiar set of facts, the
case was never appealed up to the Supreme Court. But a similar case is
already in the appellate pipeline, where the law has been struck down by a
district judge in the SecondCircuit on identical grounds.24 One indication of
the potential fate of theCFPB at the SupremeCourt level is that the author of
the original District of Columbia Circuit panel opinion was now-Justice
Brett Kavanaugh. Kavanaugh’s opinion held the agency’s structure to be
unconstitutional on removal-power grounds.

B. Delegation

While courts have entertained constitutional challenges to the administra-
tive state on appointment- and removal-power grounds, until very recently
there has been no indication that any reconsideration of the administrative
state’s structure might be underway with respect to its first main pillar:
delegation. Without the ability of Congress to enact broad directives and to
delegate to administrative agencies the power to legislate specific rules
under these directives, the administrative state as we know it could not
exist. As mentioned above, courts made this accommodation in the 1930s,
and have swatted back subsequent attempts to revive the doctrine of non-
delegation. A major example of this unwillingness to revisit the delegation
question came in 1989 with the Supreme Court’s decision in Mistretta
v. United States.25 This case featured a constitutional challenge to the
U.S. Sentencing Commission on non-delegation grounds, where chal-
lengers pointed out that Congress had, in the Sentencing Commission,
effectively created a second legislature to exercise purely Article I powers;
its only duties were legislative in nature—to come up with criminal penal-
ties for a variety of federal crimes as part of the federal government’s move
from indeterminate to determinate sentencing. TheCourt’s accommodation
of the administrative state and abandonment of non-delegation was con-
firmed in direct language: “Our jurisprudence has beendriven by apractical
understanding that in our increasingly complex society, replete with ever
changing and more technical problems, Congress simply cannot do its job
absent an ability to delegate power.”26 If the U.S. Sentencing Commission
was able to survive a non-delegation challenge, it was difficult to imagine
what administrative entity could not.

22 PHH Corporation v. Consumer Financial Protection Bureau, No. 15-1177 (D.C. Cir. Feb.
16, 2017).

23 PHH Corp. v. CFPB, No. 15-1177 (D.C. Cir. Jan. 31, 2018).
24 CFPB v. RDLegal Funding, 332 F. Supp. 3d 729 (S.D.N.Y. 2018). TheNinthCircuit has taken

a different view of a similar case: CFPB v. Seila Law LLC., 923 F. 3d 680 (9th Cir. May 6, 2019).
25 Mistretta v. United States, 488 U.S. 361 (1989).
26 Ibid., 372.
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But the 1989 Supreme Court was populated by at most one or two
originalists.27 The present makeup of the Court is decidedly different, of
which there could be no clearer indication than the bomb that was figura-
tively dropped in the Gundy v. United States case from the recent term. On
the surface the case is unremarkable, since it continued the practice of
upholding congressional delegations of legislative authority to administra-
tive entities. Specifically, in the Sex Offender Registration and Notification
Act (SORNA), Congress had delegated to the Attorney General the author-
ity tomake rules concerning the applicability of registration requirements to
pre-Act offenders, and the Court upheld the constitutionality of the dele-
gation. But the opinion of the Court was only signed by a plurality of four
justices, who were the only four to affirm the Court’s decades-long accom-
modation of delegation to administrative agencies.28 In dissent, three
justices took direct aim at the constitutionality of delegation, contending
that the principles of the Constitution require the Court to revisit its long-
standing abandonment of the non-delegation principle. Writing for the
dissenters, Justice Gorsuch calls the SORNA delegation an “extraconstitu-
tional arrangement” where Congress was attempting to “endow the
nation’s chief prosecutor with the power to write his own criminal code.”29

And he extends the logic of his criticism to the manner in which Congress
undertakesmuch of its legislative work today: “The Framers understood…

that it would frustrate ‘the system of government ordained by the Consti-
tution’ if Congress could merely announce vague aspirations and then
assign others the responsibility of adopting legislation to realize its goals.”30

This is exactly how Congress prefers to operate today—as Justice Kagan
herself recognizes in her opinion for the Court: “if SORNA’s delegation is
unconstitutional, then most of Government is unconstitutional.”31 While it
would be more accurate to say that if SORNA’s delegation is unconstitu-
tional, then much of the administrative state’s rulemaking power is unconsti-
tutional, Justice Kagan’s comment nonetheless captures the threat to the
administrative state posed by the reasoning of the dissenters. Their

27 At the risk of being overly simplistic for the sake of brevity, the term “originalist” refers to
those who believe that the Constitution should be interpreted to reflect the meaning that its
framers intended, whereas those who believe that judges should find new meaning in the
Constitution to reflect changing circumstances are said to advocate a “living constitution.” The
Court’s opinion in Mistretta is considered an excellent example of the “living constitution”
school, in its admission that the statutory scheme likely contradicts the original idea of sepa-
ration of powers, but must be permitted nonetheless due to new circumstances. For a classic
example of originalism, see Justice Scalia’s dissent inMorrison v. Olson—a case described above
—where he argues that whatever alleged need there might be for an independent counsel to
investigate high-ranking executive officers, the Constitution’s separation-of-powers principle
forbids it and ought to take precedence. Morrison v. Olson, 487 U.S. 654 (1988) (Scalia, J.,
dissenting), 697-734.

28 Gundy v. United States, No. 17-6086, slip op. (U.S. June 20, 2019).
29 Gundy v. United States, No. 17-6086, slip op. at 1 (U.S. June 20, 2019) (Gorsuch, J., dissent-

ing).
30 Ibid., 5.
31 Gundy v. United States, 17.
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reasoning is relevant in this case because a fourth justice with originalist
leanings—Justice Alito—concurred in the Court’s judgment but indicated
sympathy with the dissent’s desire to revive the non-delegation principle.
The case was heard by only eight of the justices, and Justice Alito noted that
there were not, among the eight, enough votes to revisit the Court’s dele-
gation jurisprudence—even if, presumably, he were one of those in favor of
revisiting it. His separate opinion concurring only in the Court’s judgment
leaves little room for doubt where he might come down should a fifth vote
materialize in favor of reviving non-delegation: “If a majority of this Court
werewilling to reconsider the approachwe have taken for the past 84 years,
I would support that effort.”32 The significance of Justice Kavanaugh’s
ascension to the Court, just a few months after Gundy was handed down,
was lost on no one, as his originalism in separation-of-powers cases had
beenwell established during his tenure on theCourt ofAppeals. And Justice
Kavanaugh himself underscored the point by going out of his way to make
an unusual separate statement on an otherwise unsigned order in the case of
Paul v. United States during his first term. This statement praised the Gor-
such dissent inGundy and noted that it “maywarrant further consideration
in future cases.”33

C. Deference

As the main constitutional pillars of the administrative state—delegation
and freedom from presidential removal—have lately drawn scrutiny, there
have also been important developments with the major deference doctrines
of administrative law. These are doctrines, as explained above, that limit a
court’s freedom to undertake de novo review of agency interpretations of
statutes and of their own regulations. Without such deference—especially
Chevron deference to agency statutory interpretation—the discretionary
rulemaking power of the administrative state would be substantially cur-
tailed. Chevron has been controversial since it was first decided in 1984,
underscored by the fact that even the Supreme Court at the time could not
quite agree on what it had done.34 And since then its applicability has been
limited in a variety of ways; in more recent cases, those limitations have
become more evident and more robust. A brief review of the basics of the
so-called “Chevron test” will allow us to see how this is the case.

The basic holding of Chevron is that when the meaning of a statute is
unclear, courts are to defer to any reasonable interpretation made by the
agency, and are not to engage in their own de novo interpretation of the
statute. This formulation gives rise to a two-step test, where courts

32 Gundy v. United States, No. 17-6086, slip op., 1 (Alito, J., concurring).
33 Paul v. United States, No. 17-8830, slip op., 1 (U.S. November 25, 2019) (Statement of

Kavanaugh, J., respecting the denial of certiorari).
34 Immigration and Naturalization Service v. Cardoza-Fonseca, 480 U.S. 421 (1987), 423;

Stevens’s view of the meaning of the Chevron doctrine would seem to be particularly relevant,
since he was the author of the Court’s opinion in Chevron.
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reviewing agency interpretations first determine if a statute is clear, or if
Congress has left a gap for the agency to fill. If the statute is clear, the
analysis stops, and the reviewing court goes with the clear meaning of the
statute, giving no deference to the agency. If the statute is unclear, the next
step is for the court to defer to the agency’s interpretation of it, as long as it is
not unreasonable. Considered straightforwardly, this approach grants very
considerable power to agencies, since it is not unusual for statutes to be
vague. But limits to Chevron are increasing, as are direct assaults on its
fundamental reasoning.

First, courts have limited the kinds of agency action to which the Chevron
methodology applies. Within a couple of decades after Chevron, the
Supreme Court had made clear that its deference doctrine was only to be
applied in instances of major agency action where Congress intended such
action to have the “force of law,” thus excluding from deference common
kinds of agency actions like “policy statements, agency manuals, and
enforcement guidelines … .”35 The scope of Chevron was further limited
in United States v. Mead, where the Court said that the Chevron doctrine
should not be applied as a hard and fast rule, but was instead subject to a
case-by-case analysis of congressional intent in writing the relevant stat-
ute.36 These limitations on Chevronwere substantial enough to draw vigor-
ous objections from advocates of judicial deference.37

An even more serious limitation on Chevron has come in what is being
called the “major questions” doctrine—more serious because it has been
invoked precisely when the Court is considering agency action on the most
prominent public policy issues. Raised initially in litigation over the Food
and Drug Administration’s (FDA) attempt to regulate tobacco in the 1990s,
this exception toChevronwas employed evenmore recentlywhen the Court
considered agency action under the controversial Affordable Care Act
(ACA or “Obamacare”). In cases where, under the Court’s precedents,
Chevron would otherwise seem to apply, the Court in these cases has said
that major or contentious issues of public policy merit an exception to the
assumption in Chevron that ambiguities in the law are indicative of Con-
gressional intent for the agency to make policy. The Court finds it implau-
sible that Congress would intend to make major policy determinations by
means of saying nothing about such determinations in a statute. As the
Court reasoned about tobacco regulation in 2000, “we must be guided to a
degree by common sense as to the manner in which Congress is likely to
delegate a policy decision of such economic and political magnitude to an
administrative agency.”38 And, as it reasoned in 2015 about a major unre-

35 Christensen v. Harris County, 529 U.S. 576 (2000), 577.
36 United States v. Mead Corp., 533 U.S. 218 (2001), 218–19.
37 Christensen v. Harris County, 529 U.S. 576 (2000) (Scalia, J., concurring), 589; United States

v. Mead Corp., 533 U.S. 218 (2001) (Scalia, J., dissenting), 239.
38 FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000), 133.
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solved question in the Obamacare legislation, “had Congress wished to
assign that question to an agency, it surelywould have done so expressly.”39

All of this narrowing of the range of agency actions to which Chevron
deference applies has come to be called “Step Zero” of the Chevron test—an
initial analysis that must be undertaken thatmay short-circuit the deference
process before it even begins. And once it begins, courts have, since the early
days of Chevron, often been willing to leave no stone unturned during Step
One, using extensive statutory construction to avoid finding that a law is
ambiguous and thus merits Chevron deference to the agency’s interpreta-
tion.40 There are now, in other words, an increasing number of options
available to judges who wish to find reasons to avoid triggering Chevron,
though lower courts may be more constrained in straying from the Chevron
formula than the Supreme Court.

An even more recent phenomenon in the scaling back of Chevron is
developing in Step Two cases—cases where Chevron has been triggered
and courts are bound to defer to any agency interpretation that is not
unreasonable. Ordinarily, once the analysis reaches this stage, these have
been easy wins for the agency. Courts may not substitute their own reading
of the law for the agency’s at Step Two; they must simply verify that what
the agencyhas done reflects an interpretation that a reasonable person could
find plausible. There are some very recent examples at the Supreme Court
level, however, of theCourt’s increasingunwillingness to rule automatically
in favor of the agency at Step Two. Twice in highly significant litigation over
Obama-administration environmental policies, theCourt refused to defer to
the agency even though it reached the highly deferential second step of the
Chevron process. In Utility Air Regulatory Group v. EPA (2014) and again in
Michigan v. EPA (2015), theCourt paid lip service to theChevronprocess, but
used Step Two to invalidate the EPA’s interpretations of theCleanAirAct.41

Admittedly, thismore robust use of Step Two is still in its infancy and thus it
would be premature to make too much of it at this point. But there is no
question that, when combined with the other ways in which the Court has
limited the applicability of Chevron described above, the momentum is
going in the direction of a curtailment of judicial deference to agency stat-
utory interpretations—and these interpretations are often the principal
foundation for agencies’ discretionary policymaking power. It does not
seem out of bounds to ask if Chevron is not, at this point, mere window-
dressing, at least at the Supreme Court level: the Court of late has mouthed
fidelity to the structure of theChevron test, but in practice has discovered for
itself ample means of avoiding Chevron’s actual consequences.

39 King v. Burwell, No. 14–114, slip op., 8 (U.S. June 25, 2015).
40 See, for example, Dole v. United Steelworkers, 494 U.S. 26 (1990), 28–40; FDA v. Brown &

Williamson Tobacco Corp., 529U.S. 120 (2000), 133–59;King v. Burwell, No. 14–114, slip op., 15–20
(U.S. June 25, 2015).

41 Utility Air Regulatory Group v. Environmental ProtectionAgency, No. 12–1146, slip op., 16–17
(U.S. June 23, 2014); Michigan v. EPA, No. 14–46, slip op., 6–11 (U.S. June 29, 2015).
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What lies behind this momentum? It is difficult to miss that underneath
all of this tinkeringwith the scope andmechanics of theChevron process lies
an increasing skepticismof the fundamental reasoning for judicial deference
itself. While the most direct attacks on the principle of deference remain—
for now—confined to Supreme Court concurrences and dissents, these
concurrences and dissents have been joined by a growing number of jus-
tices. Moreover, in those recent cases where the Court has upheld the
deference regime, it has saved it by allowing its scope to be considerably
narrowed. (In this respect, the phenomenon is not unlikewhatwe have seen
with limits to the president’s removal power over agency personnel: those
limits have been upheld, as described above, but only by means of narrow-
ing their scope; the momentum there seems clear enough).

Examples of direct assaults on the principle of deference itself have
become increasingly common. In Michigan v. EPA, Justice Thomas wrote
a separate concurrence to contend that the entire regime of judicial defer-
ence to agencies is unconstitutional. Among other points, he argues that
agency “interpretations” are, for all practical purposes, policymaking
actions, and thus violate the separation of powers by doing in the admin-
istrative state what the Constitution reserves for the legislature alone.42 A
broader group of justices raised deep concerns with Chevron in 2013 due to
its potential to leave agencies as the final authority on the extent of their own
powers under the law. If the power of an administrative agency is defined in
and limited by the statute that creates it, and if, under Chevron, courts are to
give deference to agencies when they interpret such statutes, then this
means that courts must defer to agencies even when agencies interpret
statutes to determine the extent of their own powers. This scenario led Chief
Justice Roberts to conclude, in a three-justice dissent, that “the Framers
could hardly have imagined … the authority that administrative agencies
now hold over our economic, social, and political activities,” and to warn
that “the danger posed by the growing power of the administrative state
cannot be dismissed.”43 And even Justice Scalia,who had been the strongest
cheerleader for Chevron deference during most of his tenure on the Court,
had pretty clearly come to be a skeptic in his final years.44

More recently Justice Gorsuch contended that judicial deference “sits
uneasily” with the Constitution’s vesting of the judicial power exclusively
in the Article III courts. Citing both older and more recent precedents,
Gorsuch argued that

a core component of that judicial power is ‘the duty of interpreting [the
laws] and applying them in cases properly brought before the courts.’
As Chief Justice Marshall put it, ‘[i]t is emphatically the province and

42 Michigan v. EPA, No. 14–46, slip op., 3 (U.S. June 29, 2015) (Thomas, J., concurring).
43 City of Arlington v. Federal Communication Commission, 569 U.S. 290 (2013) (Roberts, C. J.,

dissenting), 313–15.
44 Perez v. Mortgage Bankers Association, 135 S.Ct. 1199 (2015) (Scalia, J., concurring), 1210.
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duty of the judicial department to say what the law is.’And never, this
Court has warned, should the ‘judicial power… . be shared with [the]
Executive Branch.’45

Gorsuch’s reasoning was applied in this case to the question of judicial
deference to agency interpretations of their own regulations (“Auer
deference”), but there is nothing in it that would not apply equally to
Chevron-style deference on interpretations of statutes.46 Moreover, this con-
stitutional reasoning was endorsed by three other justices (Thomas, Alito,
and Kavanaugh), and a fifth—Chief Justice Roberts—wrote separately to
indicate that, while he was not joining Gorsuch’s reasoning with respect to
Auer, he considered Chevron an entirely different matter that might warrant
reconsideration in a future case.47

These most recent arguments were from the Supreme Court’s Kisor
v. Wilke decision handed down in 2019—a decision, many will be quick to
point out, that upheld the Auer doctrine of deference to agency interpreta-
tions of their own prior, vague regulations. But the opinion upholding the
Auer regime represented a mere plurality of four justices, and even these
justices were only able to save Auer by substantially limiting its applicabil-
ity. It is not clear howmuch ofAuerdeference has actually survived from the
limitations placed on it by Justice Kagan in herOpinion for the Court, where
she emphasizes that it is “just a ‘general rule’” that ‘does not apply in all
cases’.” She attempts to saveAuer by explaining that it is “not the answer to
every question of interpreting an agency’s rules,” and by going on to
enumerate an extensive set of circumstances under which deference would
not apply.48 Combinedwith statements, above, from amajority of the Court
that this tepid upholding of Auer does not apply to future consideration of
Chevron, it seems reasonable to surmise that judicial deference is due for
major reconsideration.

The specifics of individual cases make it difficult to predict what the
vehicle for such a reconsiderationmight be, though the JusticeDepartment’s
recent ban on “bump-stock”mechanisms for firearms raises the appropriate
issues and is currently the subject of a Petition for Writ of Certiorari to the
Supreme Court. The agency’s ban on bump-stocks came in a rule that was
based on its interpretation of the term “machinegun” used first in the

45 Kisor v. Wilke, No. 18–15, slip op., 22 (U.S. June 26, 2019) (Gorsuch, J., concurring).
46 The difference betweenAuer and Chevron deference lies in the kind of agency action that a

court is reviewing.When a court defers underAuer, the agency has taken an action that is based
on that agency’s interpretation of its own prior regulation. The Auer case concerned the
question of exemption from overtime pay, and centered around whether certain employees
met a general standard for exemption which had previously been promulgated by the Depart-
ment of Labor; the issue before the court was not the meaning of the underlying statute, but
rather the meaning of the regulation which had been made pursuant to that statute. This is
different than the kind of question that arises under Chevron, where the issue before the court
was how the agency had interpreted the underlying statute itself.

47 Kisor v. Wilke, No. 18–15, slip op., 2 (U.S. June 26, 2019) (Roberts, C. J., concurring).
48 Kisor v. Wilke, No. 18–15, slip op., 11–12 (U.S. June 26, 2019).
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National Firearms Act of 1934, then in the Gun Control Act of 1968 and
subsequent federal statutes.49 Lower courts, in upholding the rule, employed
the Chevron analysis, finding the term “machinegun” to be ambiguous and
deferring to the agency’s interpretation of the term to include bump-stocks.50

In their appeal to the Supreme Court, the petitioners call for Chevron to be
overruled, and make their case on the basis of several constitutional and
statutory objections that have been raised in this article and voiced by several
of the justices in recent cases.51 Whether the Court, for legal or political
reasons, chooses not to take up Chevron in this particular vehicle, a reconsid-
eration of Chevron deference seems likely in the not-too-distant future.

D. Restraints on agencies through “arbitrary and capricious” review

The narrative thus farwith respect to constitutional and legal restraints on
the administrative state has pointed to the long period of permissiveness
since the 1930s, followedby a relatively recent trend toward reconsideration
of agency discretion. Yet there is one area of law where no reconsideration
seems in the offing, because courts have been able to check agency discre-
tion for a long time: by employing Section 706 of the APA, which allows
reviewing courts to invalidate agency action deemed “arbitrary and
capricious.”52 This provision of the APA applies to agency policymaking,
as opposed to the agency legal interpretations that are the objects ofChevron
and Auer deference. Read plainly, the meaning of the APA is straightfor-
ward: when the law directs agencies to make policy, they must show that
they have reasons for it—that the policy is the result of some discernible
reasoning process.While reviewing courts do not get to substitute their own
reasoning for that of the agency, they do get to ensure that the agency does
more in justifying its actions than what a parent might say to an inquisitive
child: “because I said so.”Courts have come to call this area of the law “hard
look review,”53 indicating that they must see in the reasons presented by
agencies evidence that the agency took a “hard look” at the policy question.

This area of review is worth mentioning in the context of this essay
because it has become, of late, a principal vehicle for courts to stymie the
policies of executive agencies. By one recent count, federal courts had
invalidated actions of the Trump administration at least sixty-three times
over the president’s first two years in office.54 A substantial portion of these
rulings invoked arbitrary and capricious or “hard look” review in

49 Final Rule, Bump–Stock–Type Devices, 83 Fed. Reg. 66, 514, Dec. 26, 2018.
50 Guedes v. Bureau of Alcohol, Tobacco, Firearms, and Explosives et al., No. 19–5042, slip op., 45–

54 (D.C. Cir. April 1, 2019).
51 Petition for Writ of Certiorari to the Supreme Court of the United States in Guedes v. BATFE

(Aug. 29, 2019).
52 5 U.S. Code § 706 (2016).
53 Industrial Union Department, Afl–Cio v. Hodgson, 499 F.2d 467 (D.C. Cir. 1974), 471–72;

Motor Vehicle Mfrs. Association v. State Farm Ins., 463 U.S. 29 (1983), 40–43.
54 Fred Babash andDeanna Paul, “The Real Reason the TrumpAdministration is Constantly

Losing in Court,” Washington Post, March 19, 2019.
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concluding that the administration had not provided sufficient reasoning to
justify its actions, and applied the standards to major policy areas such as
the environment, immigration, and the census. As presidents have come to
rely on executive action tomake or change policy—a trend as evident in the
Obama Administration as in the Trump Administration—litigating on
“hard look” grounds has become a favored method of the administration’s
opponents.

On the one hand, “hard look” review is sometimes embraced by those
who are wary of the administrative state’s power, as it can be a check on
administrative discretion in cases where fundamental rights are affected.
On the other hand, there is reason to question the desirability of this trend
from the perspective of republican principles. Presidentsmaking regulatory
policy changes often do so because they have campaigned on the policies
and feel as if they have an endorsement from voters to move administrative
agencies in a particular direction.55 Such was certainly the case with Trump
Administration action on the environment and immigration, as it was with
Obama-era policies on the environment. Yet the courts have maintained
that such democratic reasons will not, as a rule, be acceptable in the “hard
look” review process. The major controlling case here is Motor Vehicle
Manufacturer’s Association v. State Farm (1983), in which the Supreme Court
disallowed Reagan administration changes in regulations on automobile
passive restraint systems. Reagan had campaigned in 1980 on the issue of
reducing the regulatory burden on domestic automobile manufacturers,
contributing to his election victory in states like Michigan. When he came
into office his administration justified rescinding certain automobile regu-
lations by arguing that the regulatory changes came out of a change in
political leadership in a democratic country—that the voters had the pre-
rogative, through their election of the chief executive, to affect regulatory
policy. But the Court was explicit in rejecting that reasoning as insuffi-
cient.56 Instead, the Court insisted on seeing technical reasons for the policy
change, which is a pointworth emphasizing: the aim of the Courtwas not to
stand up for individual rights in an instance of democratic excess. The
guiding principle was neither republicanism nor liberalism but the suprem-
acy of agency expertise, and that has become the standard in these kinds of
cases.

IV. CONCLUSION

Courts’ continued reliance on arbitrary and capricious review, combined
with recent trends portending a reconsideration of the constitutional and
administrative-law pillars of the administrative state, suggest that agencies

55 Motor Vehicle Mfrs. Association v. State Farm Ins., 463 U.S. 29 (1983) (Rehnquist, J., concur-
ring in part/ dissenting in part), 59.

56 Motor Vehicle Mfrs. Association v. State Farm Ins., 46–59.
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may be entering an era where they will have less discretion to make policy.
This comes at a time when, given the divide and intransigence in Congress,
the reliance on executive agencies for making policy is very much on the
rise. It is not clear what the specific vehicles for this increased judicial
scrutiny will be. But this development should be an opportunity for those
of us who are inclined to value the founders’ constitutional order to recur to
the fundamental principles of that order. As mentioned above with respect
to the “hard look” review process, an increase in judicial scrutiny of agency
action may well be a welcome development for those of us who see in the
founding the pre-eminence of individual rights, and who place great
emphasis on the founders’ mechanisms for protecting those rights even
when they thwart the wishes of the people. But the founders also sought
to establish a republic, andwhile they surely did not believe that republican
principles could justify intrusions on individual natural rights, this is not the
same thing as saying that a reliance on the judiciary should be the principal
means for resolving the tensions that might arise between the regime’s
republican and liberal aims. In the context of recent constitutional and legal
challenges to today’s administrative state, skeptics of agency discretionary
power ought therefore to ask whether or not increased judicial supervision
is the best mode—in a republic—for reining in agency discretion. Would a
new era of judicial supremacy in this area simply replace the discretion of
one set of unelected rulers with another? And might the founders have
promoted other modes for citizens to protect themselves from arbitrary
rule—specifically, the people’s ability to control their own fate through
the elected branches of government? While it is easy to see why advocates
of individual liberty should embrace recent trends in the courts to curb
agency power, it can also be argued that other, more republican, remedies
would be preferable, including the exercise by Congress of the ample pow-
ers provided to it in the Constitution to rein in—and even to eliminate—the
administrative state.

Politics, Hillsdale College, USA
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