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Legislating from a Radical Hague:

The United Nations Special Tribunal for
Lebanon Invents an International Crime
of Transnational Terrorism
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Abstract

In 2011, the Appeals Chamber of the UN Special Tribunal for Lebanon purported to identify
a customary international crime of transnational terrorism and applied it in interpreting do-
mestic terrorism offences under Lebanese law. This article argues that the Tribunal’s decision
was incorrect because all the sources of custom relied upon by the Appeals Chamber — na-
tional legislation, judicial decisions, regional and international treaties, and UN resolutions —
were misinterpreted, exaggerated, or erroneously applied. The Tribunal’s laissez-faire attitude
towards custom formation jeopardizes the freedom from retrospective criminal punishment,
subjugating the human rights of potential defendants to the Tribunal’s own moralizing con-
ception of what the law ought to be. The decision is not good for international law or public
confidence in its institutions and processes.
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Inastartling interlocutory decision of February 2011 (‘Decision’), the Appeals Cham-
ber of the United Nations (‘'UN’) Special Tribunal for Lebanon purported to identify
an extant customary international crime of transnational terrorism, and applieditin
interpreting domestic terrorism offences under Lebanese law." Until that Decision,
the prevailing wisdom was that, in expressly stipulating Lebanese criminal law as
the applicable substantive law of the Tribunal, the Statute of the Tribunal intended
only ‘pure’ Lebanese criminal offences to apply to terrorist acts in Lebanon in 2005.

The decisionastonishesnotsomuchbecauseboth the prosecutionand the defence
agreed that terrorism was not a customary crime. After all, one might accept an
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editor, Terrorism: Documents in International Law (2011) [ben.saul@sydney.edu.au]. Thanks to my research
assistant, Naomi Hart, for compiling some primary analysis; to Dr Sarah Williams of UNSW for her comments;
and to solicitor Liyan Leow for earlier assistance. This author’s Amicus Brief, arguing that terrorism is not
a customary crime, was not accepted by the Registry for being submitted one working day late. The Brief
complied with the procedure for late filing but was submitted late because the author was working in rural
Nepal with limited Internet access or notice of the Tribunal’s (little-publicized) call for briefs.

UN Special Tribunal for Lebanon (Appeals Chamber), Interlocutory Decision on the Applicable Law: Terrorism,
Conspiracy, Homicide, Perpetration, Cumulative Charging, STL-11-01/1, 16 February 2011 (hereafter, ‘Decision’).
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inquisitorial mode of getting at the truth, in contrast to an adversarial approach,
which would have confined the issues to the parties’ submissions. Nor does the
decision confound because the majority of states and scholars do not recognize a
customary crime of terrorism, with the prominent exception of one eminent jurist,
Antonio Cassese, who happened to be President of the Appeals Chamber. One may
accept that President Cassese had an open mind on the issue, notwithstanding his
frequent extra-curial writings since 2001 arguing that terrorism is already a crime
in customary international law.?

Rather, the Decision is astounding because its conclusion has scant empirical
grounding in state practice, its reasoning is poorly substantiated, and it ultimately
plays fast and loose with custom formation. It provides an excellent example of why,
as Sir Michael Wood suggests,’ the International Law Commission should study the
international law on customary law — in the hope of refining the rules to restrain
haphazard analyses of custom such as this. In fact, as this article shows, there simply
is no crime of transnational terrorism in customary international law.

The Decision is also startling because it is not an instance of the ordinary kind of
incrementaljudicial activism that necessarily tailors the law to novel circumstances.
Rather, it is an example of a judiciary transforming itself into a global legislature,
creatingentirelynewlawand exceeding the accepted bounds of the judicial function.
In a fit of disguised legislative activism, it invented a new and post factointernational
criminal liability for terrorism, resulting in the radical expansion of liability under
Lebanese criminal law as it was understood in 200s5.

Along the way, the Appeals Chamber subjugated the human rights of potential
defendants (particularly freedom from retroactive criminal punishment) to its own
moralizing conception of what the law ought to be. The Appeals Chamber may
well be right that the conduct it identified should be an international crime. It may
indeed be abhorrent that a wider net of terrorist conspirators in Lebanon could
otherwise get away with — on a positivist technicality — assassinating a former
Lebanese prime minister or killing many others. One might even argue on grounds
of natural law, channelling Nuremberg, that no competent person in Lebanon in
2005 could seriously have believed that only terrorist bombing was a terrorist crime,
but using a machine gun or knife was not. Even so, the lex ferenda should not be
misrepresented by judges as the lex lata, however compelling the moral case for
punishing the wicked, and even where the positive law then in force turns out to be
deficient.

This article analyses the Appeals Chamber’s assessment of customary inter-
national law and critiques both its analysis of material sources and its substan-
tive conclusions. It focuses only on the finding that terrorism is a customary
international crime and does not address other issues in the Decision (including

See, e.g., A. Cassese, ‘Terrorism as an International Crime’, in A. Bianchi (ed.), Enforcing International Law
Norms against Tervorism (2004), Chapter 1o, at 218; A. Cassese, International Criminal Law (2003), 120-31; A.
Cassese, ‘Terrorism Is Also Disrupting Some Crucial Legal Categories of International Law’, (2001) 12 EJIL
993,at 994.

3 M. Wood, ‘The International Law Commission and Its Recent Work’, Seminar at Sydney Law School,
25 March 2011.

https://doi.org/10.1017/50922156511000203 Published online by Cambridge University Press


https://doi.org/10.1017/S0922156511000203

LEGISLATING FROM A RADICAL HAGUE 679

extended modes of criminal participation and other crimes under Lebanese law).
The article demonstrates that every category of source relied upon by the Appeals Cham-
ber—national legislation, judicial decisions, regional and international treaties, and
UN resolutions — was misinterpreted, exaggerated, or erroneously applied. It also shows
that key sources that undermine the Appeals Chamber’s findings on customary law
were hastily dismissed, trivialized, or ignored altogether by it. In short, it exposes
a fatally incorrect decision based on poor reasoning and a laissez-faire attitude to-
wards both criminal liability and custom formation. The conclusion of the article
explains some of the broader implications of such a flawed decision, including the
damage to human rights and to public confidence in international criminal justice.

1. THE INTERLOCUTORY DECISION

The Appeals Chamberidentified a peace-time customary international-law crime of
terrorism consisting of three elements:

(i) the perpetration of a criminal act (such as murder, kidnapping, hostage-taking,
arson, and so on), or threatening such an act; (ii) the intent to spread fear among the
population (which would generally entail the creation of public danger) or directly or
indirectly coerce a national or international authority to take some action, or to refrain
from taking it; (iii) when the act involves a transnational element.*

The requirement of a transnational element> rules out purely domestic terrorism.
While the Tribunal recognized only peace-time terrorismas a crime, it indicated that
‘a broader norm that would outlaw terrorist acts during times of armed conflict may
also be emerging’.® Problematically, the Decision does not specify the date at which
such a crime supposedly crystallized. Given that the Tribunal is principally dealing
with conduct committed in February 2005, it may be assumed that the Tribunal is
suggesting that the crime existed by that date.

The Appeals Chamber did not seek to directly apply international criminal liabil-
ity for terrorism in Lebanon,” but rather sought to interpret and apply Lebanese
law to crimes of terrorism consistently with the identified international legal stand-
ards on terrorism.® Those standards were held to include both the customary inter-
national crime of terrorism as well as the Arab League Convention on the Suppres-
sion of Terrorism, to which Lebanonisa party. Such an interpretive approach was not
mandated by international law itself, but rather by the Appeals Chamber’s under-
standing of how Lebanese domestic law uses international law in the interpretation
of domestic law, including criminal offences.

The effect of the Appeals Chamber’s finding is that the scope of criminal liability
explicitly imposed by the Lebanese Criminal Code is expanded to encompass wider
elements of liability provided under international law. In particular, whereas the
Lebanese law, on its face, recognizes only certain stipulated methods of perpetrating

Decision, para. 85.

Decision, para. 9o.

Decision, para. 107; see generally paras. 107-109.
Decision, para. 123.

Decision, paras. 41, 44—46, 124, 144.
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terrorism (such as bombs), additional unspecified methods (such as guns or knives
and so forth) are now recognized by importing the international customary crime
(which is said not to be limited to enumerated means or methods).

Whereas the Statute of the UN Special Tribunal for Lebanon expressly stipulates
that the Lebanese Criminal Code is the applicable substantive law, the Appeals
Chamber’s Decision enables that law to be interpretively supplemented by inter-
national criminal liabilities. This no doubt came as a surprise to the drafters of the
Statute, given that a decision was taken at that time to confine liability to offences
under purely domestic law. It no doubt also surprises people in Lebanon, who,
in 2005, could have had no idea that terrorism was a customary international-law
crime: no Lebanese or international court had ever said so. While the Appeals Cham-
ber asserted that it was merely ‘interpreting’ Lebanese law in light of international
anti-terrorism law, that claim is disingenuous in this criminal context. The effect
of the Decision is really to criminalize new conduct and thereby to import a new
offence into Lebanese law.

Whether Lebanese domestic law does in fact utilize international law in inter-
preting domestic law in the manner suggested by the Appeals Chamber is an expert
question of Lebanese law on which no informed opinion is expressed here. However,
the Appeals Chamber also hinted that this approach:

is in accord with a general principle of interpretation common to most States of the
world: the principle that one should construe the national legislation of a State in such
amanner as to align it as much as possible to international legal standards binding on
the State.?

That claim is contestable. It is true that many states draw upon international law to
aid in domestic legal interpretation. However, that occurs in a variety of different
ways and contexts in different national systems, and there simply does not exist a
uniform principle of the kind suggested that would necessarily produce the result
found by the Decision. The various usagesin national legal orders are more nuanced.
Some states use international law in interpreting domestic provisions that imple-
ment treaty obligations. Some states draw on international law only where there is
ambiguity in domestic law, but not where the domestic law is clear or settled. Some
states invoke international law for protective purposes, to read down excessive or
invasive domestic laws in the light of human-rights protections, but not to impose
burdens (especially new criminal liabilities) on individuals.

Such interpretive uses of international law are quite different from the Appeals
Chamber’s approach, which: (i) does not concern a domestic provision that imple-
ments a treaty; (ii) does not involve ambiguity, for there was none identified in the
Lebanese domestic offence; and (iii) does not invoke international law to protect
an individual’s rights, but rather to widen their criminal liability. In effect, the Ap-
peals Chamber came close to suggesting that most states are presumptively monist,
regardless of whether a particular national legal order in fact requires legislative
incorporation of a treaty or customary rule for it to have domestic effect (and is

9 Decision, para. 41.
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therefore closer to being dualist, particularly as regards criminal liability). Various
national courts have explicitly recognized that customary crimes especially have no
domestic legal effect without legislative action, partly because of policy concerns
about vagueness and unfairness to an accused.™

The most controversial aspect of the Appeals Chamber’s Decision, however, is its
assessment of customary international law. It invoked various supposedly conver-
ging material sources to support its contention that there now exists a customary
international crime of transnational terrorism: anti-terrorism treaties of regional
organizations;'" a pattern of General Assembly resolutions since 1994 that condemn
terrorism as criminal;"* UN Security Council Resolution 1566 (2004), which defines
terrorism; the draft definition in the UN Draft Comprehensive Convention under
negotiation since 2000; the Terrorist Financing Convention 1999, said to provide ‘the
UN’s clearest definition of terrorism’;'> numerous national laws; and nine judicial
decisions from various national courts. The remainder of this article scrutinizes the
Appeals Chamber’s flawed use of these sources.

2. NATIONAL LAWS

The Appeals Chamber (correctly) observed that ‘clonsistent national legislation
can be another important source of law indicative of the emergence of a customary
rule’.’* A deceptivelyimpressive array of 37 national lawsis then cited by the Appeals
Chamber in support of itsassertion that ‘the national legislation of countries around
the world consistently defines terrorism in similar if not identical terms to those
used in the international instruments’.'5

Yet, for at least five reasons, the Appeals Chamber’s analysis of the supposed
‘concordance’ of national laws is far too blunt to substantiate its conclusion about
customary law. First, the Appeals Chamber made no effort to differentiate between
thosenationallaws thataddress domestic terrorismand those that concern international
terrorism. According to the Appeals Chamber itself, only transnational tervorism is
a customary crime. It necessarily follows that national laws on purely domestic
terrorism cannot be meaningfully relied upon as evidence of widespread agreement
on combating international tervorism. Indeed, that would be like suggesting that

1 See, e.g., Nulyarimma v. Thompson [1999] Federal Court of Australia 1192 (concerning genocide); Jones and
Milling, Olditch and Pritchard and Richards v. Gloucester Crown Prosecution Service [2004] EWCA 1981 (UK)
(concerning aggression); Bouterse case, Netherlands Supreme Court, Criminal Chamber, Judgment of 18
September 2001, No. 00749/01 (CW 2323) (concerning non-retroactive criminal liability for torture in the
absence of legislation in force at the time); Habibullah Jalalzoy case, L]N: AZ9366, Court of Appeal, The Hague,
09-751005-04, 29 January 2007; and Hesamuddin Hesam case, LJN: AZ9365, Court of Appeal, The Hague,
09-751004-04 and 09-750006-05, 29 January 2007 (both excluding customary international law on criminal
jurisdiction in the absence of domestic legislation). Elsewhere, the Decision draws upon extended modes of
criminal participation under international law to supplement the extended modes under Lebanese domestic
law. Paradoxically, in that context, the Appeals Chamber found that, where the international-law modes
imposed wider liability than Lebanese law, they could not be applied out of fairness to an accused.
Decision, para. 88.

Decision, para. 88.

3 Decision, para. 88.

'+ Decision, para. 91.

s Decision, para. 91; see paras. 91-98 on national laws.
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because every state prohibits murder in its own territory, therefore transnational
murder must be a customary international crime — the proposition is ridiculous.
The Appeals Chamber does not establish that the national laws cited only concern
international terrorism. In fact, quite a few of the laws cited are territorially limited
(thatis, they principally address domestic terrorism), or only have a limited extrater-
ritorial application (such as under the nationality or passive personality principles of
prescriptive jurisdiction), orimpose universal jurisdiction only over limited sectoral
offences but not over terrorism generally.I6 Further, some of the laws cited do not
provide general definitions of international terrorism at all, but domestically imple-
ment sectoral offences in existing anti-terrorism treaties or otherwise criminalize
certain acts without providing a general definition.”” Only a portion of the national
laws cited cumulatively criminalize ‘terrorism’ generally, require a transnational
element, and extend extraterritorial jurisdiction under the universality principle.*8
Second, just as the Appeals Chamber simplistically aggregated national laws
addressing domestic and international terrorism, so too did it crudely conflate na-
tional definitions of terrorism used for criminal purposes with definitions used for
non-criminal purposes. Globally, many national legal definitions of terrorism do not
create criminal offences, but serve a wide range of other purposes. For example,
they may enable ‘civil’ anti-terrorism regimes,™ activate emergency powers,*° or
prompt immigration restrictions.”” National definitions may also trigger special
law-enforcement powers,** specify jurisdictional arrangements,”> modify proced-
ural rules,** or enhance criminal penalties for underlying ordinary offences.
Accordingly, as regards the laws cited by the Appeals Chamber, the United States’
definition serves jurisdictional, remedial, and ancillary offence purposes, but does
not establish a criminal offence of terrorism. Likewise, in the United Kingdom,
there is no crime of terrorism per se, but only various inchoate offences that ‘hang
off’ the terrorism definition; just as in the days of combating the Irish Republican
Army, terrorist acts may still be prosecuted as ordinary offences (such as murder
and so forth). The Russian Federation’s law primarily empowers governmental au-
thorities to combat terrorism, while the Pakistani law attends to court jurisdictional
matters.
Third, although the Appeals Chamber argued that the many laws cited con-
verge on a common definition of terrorism, with only ‘peripheral variations’,”s that

16 Including the laws cited from Peru, Jordan, Germany, Finland, Argentina, the Philippines, New Zealand,
Belgium, France, Panama, Uzbekistan, Pakistan, Russian Federation, Ecuador, Sweden, and the Seychelles.

7 Such as the laws cited for Brazil, Uzbekistan, Iran, and Saudi Arabia.

®  Such as the laws cited for India, Tunisia, the United Kingdom, the United Arab Emirates, South Africa,
Australia, Canada, Colombia, Mexico, Egypt, and Austria.

19 Such as anti-financing or asset-freezing measures, the confiscation of proceeds of crime, civil control orders,
or preventive detention.

2% Such as military aid to civilian authorities or martial law.

*I Such as exclusion from refugee status or deportation on grounds of national security.

22 Such as greater police powers of investigation, search or seizure, or surveillance.

23 Such as which authorities, prosecutors, or courts may deal with certain matters.

*4  Such aslower standards of proof, reversing the onus of proof, easing evidentiary admissibility requirements,
reducing lawyer—client confidentiality, or protecting classified evidence from disclosure.

*5  Decision, para. 97.
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assertion conceals the reality of fundamental conceptual disagreements about ter-
rorism that are clearly evident in those laws. Some of the laws cited go far beyond
the Appeals Chamber’s stated notion of terrorism (as peace-time violence to intimi-
date civilians or coerce authorities and having a transnational dimension) and the
Appeals Chamber ignored, glossed over, or was inattentive to very real and deep
substantive differences in legal conceptions of terrorism in the jurisdictions it cites.

For example, the Iraqi law encompasses ‘sectarian strife, civil war or sectarian
fighting’ and ‘aggression’; the Peruvian law includes ‘subverting the constitutional
order’;the Egyptianlaw coversany force or threat that harms public order; the Uzbeki
law protects against acts that ‘complicate international relations, infringe upon
sovereigntyand territorialintegrity, undermine the security of the state, provoke war,
armed conflict, destabilize sociopolitical situation’ and so on; and the Saudi notion
even contemplates ‘the violation of honour’. Many of the common-law jurisdictions
cited (United Kingdom, Australia, Canada, New Zealand, South Africa) require an
ulterior, specific-intent element (or motive requirement) of a political, religious, or
ideological purpose or objective underpinning the underlying physical acts.?® All of
these are hardly peripheral variations; they go to the heart of how states conceive of
what is ‘terrorism’.

Fourth, looking beyond the limited number of 37 ‘best-example’ national laws
cited by the Appeals Chamber, it is abundantly clear that legal approaches to ter-
rorism in the bulk of national legal systems — including the 160 states or so not
mentioned in the Decision — are even more diverse and divergent in approaching
terrorism. My earlier analysis of state reports to the UN Security Council’s Counter-
Terrorism Committee,admittedly current only to 2006, showed thataround 87 states
lacked special terrorism definitions or offences (and hence used ordinary offences),
46 states had simple generic terrorism definitions, and 48 states had composite generic
terrorism definitions.*’

To give just a few examples from my region (Asia—Pacific), some definitions (for
various purposes) capture comparatively trivial harms or common harms, such
as the Sri Lankan law, which classes as terrorism merely defacing a road sign,28
or the Bangladeshi law, which classes ‘to steal or seize by force from any person
any money, jewelry, valuable article or any other vehicle’ as a terrorist offence,
or even ‘to outrage the modesty’ of a woman or child.*® In other countries, what
is categorized as terrorism is indistinguishable from other public-order offences
or political crime, as in Bhutan, where treason (including defaming the king or
threatening national security) is an offence under anti-terrorism legislation.3° Such
diversity at the national level cannot sustain any serious argument that there is

26 See generally B. Saul, ‘The Curious Element of Motive in Definitions of Terrorism: Essential Ingredient or
Criminalizing Thought?, in A. Lynch, E. MacDonald, and G. Williams (eds.), Law and Liberty in the War on
Terror (2007), 28—38.

*7 B.Saul, Defining Terrorism in International Law (2006), 264. That study was cited with apparent approval by

Justice Michael Kirby in the Australian High Court case of Thomas v. Mowbray [2007] HCA 33, para. 279, but

customary law was not at issue in that case.

Prevention of Terrorism (Temporary Provisions) Act No. 48 1979 (Sri Lanka), Section 2(1)(i).

*9  Terrorism Suppression of Terrorist Offences Act 1992 (Bangladesh), Section 2(2)(d)—(e).

39 Terrorism National Security Act 1992 (Bhutan).
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a converging global consensus on a definition or crystallized customary crime of
terrorism based on national practice.

Fifth, the Appeals Chamber blithely relied upon some national terrorism laws
that patently violate international human-rights law. Both the UN Human Rights
Committee3" and the UN Special Rapporteur on terrorism and human rights, Martin
Scheinin,?* have criticized national definitions of terrorism for targeting political
opponents or minorities, excessively restricting human rights, or being too vague to
satisfy the principle of legality underpinning the freedom from retroactive criminal
punishment under Article 15 of the International Covenant on Civil and Political
Rights 1966 (‘ICCPR’). The UN High Commissioner for Human Rights has summar-
ized such concerns about national definitions:

many States have adopted national legislation with vague, unclear or overbroad defin-
itions of terrorism. These ambiguous definitions have led to inappropriate restrictions
on the legitimate exercise of fundamental liberties, such as association, expression and
peaceful political and social opposition . ... Some States have included non-violent
activities in their national definitions of terrorism. This has increased the risk and the
practice that individuals are prosecuted for legitimate, non-violent exercise of rights
enshrined in international law, or that criminal conduct that does not constitute ‘ter-
rorism’ may be criminalized as such . . .. There are several examples of hastily adopted
counter-terrorism laws which introduced definitions that lacked in precision and ap-
peared to contravene the principle of legality .. .. Particular care must be taken. .. in
defining offences relating to the support that can be offered to terrorist organizations
or offences purporting to prevent the financing of terrorist activities in order to en-
sure that various non violent conducts are not inadvertently criminalized by vague
formulations of the offences in question.33

Various national laws cited by the Appeals Chamber raise such human-rights
concerns.3* It is problematic to say the least for the Appeals Chamber to seek to
evidence custom by relying on national laws that violate existing international
human-rights law. Such national laws are simply unlawful under international law
(to the extent of their inconsistency with the ICCPR). There is no opinio juris sug-
gesting that excessive national terrorism definitions may lawfully derogate from
international human-rights standards and thereby be relevant to custom formation.
The Appeals Chamber’s punitive impulse to enlarge criminal liability for terrorism
appears to overshadow its concern for human-rights considerations.

3T See,e.g., ‘Concluding Observations of the UN Human Rights Committee”: United States of America, UN Doc.
CCPR/C/USA/CO/3 (2006), para. 11; Algeria, UN Doc. CCPR/C/79/Add.95 (1998), para. 11; Egypt, UN Doc.
CCPR/C/79/Add.23 (1993), para. 8; Democratic Peoples’ Republic of Korea, UN Doc. CCPR/CO/72/PRK (2001),
para. 14; Portugal (Macao), UN Doc. CCPR/C/79/Add.115 (1999), para. 12; Peru, UN Doc. CCPR /C/79/Add.67
(1996), para. 12.

32 Report of the Special Rapporteur (Martin Scheinin) on the promotion and protection of human rights and
fundamental freedoms while countering terrorism, UN Doc. E/CN.4/2006/98 (2005), paras. 27-28, 45-47,
56, 62.

33 UN Human Rights Council, ‘Report of the High Commissioner for Human Rights on the Protection of Human
Rights and Fundamental Freedoms while Countering Terrorism’, UN Doc. A/HRC/8/13 (2008), paras. 20—23.

3% E.g,the cited laws of Egypt, Peru, Uzbekistan, and Iraq, to name just a few.

https://doi.org/10.1017/50922156511000203 Published online by Cambridge University Press


https://doi.org/10.1017/S0922156511000203

LEGISLATING FROM A RADICAL HAGUE 685

3. NATIONAL LAWS AND SECURITY COUNCIL RESOLUTIONS 1373
(2001) AND 1566 (2004)

By Resolution 1373 (2001), adopted under Chapter VII of the UN Charter, the UN
Security Council directed all states to criminalize terrorist acts in domestic law.
The Appeals Chamber argues that ‘the attitude taken’ in national laws adopted in
response to that resolution ‘is concordant and not subject to transient national in-
terests’and therefore ‘evincesa widespread stand on and ashared view of terrorism’.35
For the reasons given above — that is, chronic diversity and divergence of national
laws — that assertion is not borne out by present legal realities.

In addition, it is worth emphasizing the factors that have produced such diver-
gence under the UN regime. First, Resolution 1373 did not define terrorism for the
purpose of national criminalization, resulting in decentralized and inconsistent na-
tional implementations of it. Many states utilized the authority of the resolution
to define terrorism to suit their own political purposes and to camouflage assaults
on fundamental rights, as well as to deviate from procedural protections ordinarily
enjoyed by suspects in criminal proceedings or other law-enforcement settings.

Second, while a working definition of terrorism was offered some years later by
the Security Council in Resolution 1566 (2004),3° that resolution was notbinding and
has not yet had a discernible quasi-legislative effect on driving a uniform definition
of ‘terrorism’ at the national level. By 2004, quite a few states had already modified
their criminal law and were hardly going to revisit the issue in light of a mere
recommendation by the Council — particularly one that takes a fairly narrow view
of terrorism and would diminish national freedom of action.

Third,accordingtothe UN Special Rapporteur, the UN Security Council’s Counter-
Terrorism Committee (CTC) paid little attention to the human-rights implications
of national definitions of terrorism during the early phases of the reporting process
under Resolution 1373 (2001). The CTC’s emphasis on strong anti-terrorism meas-
ures without due regard for human rights sent a problematic ‘message’ of encour-
agement to states with rights-violating definitions,3” again producing differences
amongst different jurisdictions.

At most, all that can be presently said about the combined effects of Reso-
lutions 1373 and 1566 is that, over time, they may stimulate increasing conver-
gence at the national level. Resolution 1566 certainly establishes soft-law guideposts
on definition in states’ implementation of Resolution 1373. The Security Council’s

35 Decision, para. 92.

3¢ UNSC Resolution 1566 (8 October 2004), para. 3: ‘Recalls that criminal acts, including against civilians,
committed with the intent to cause death or serious bodily injury, or taking of hostages, with the purpose
to provoke a state of terror in the general public or in a group of persons or particular persons, intimidate a
population or compel a government or an international organization to do or to abstain from doing any act,
which constitute offences within the scope of and as defined in the international conventions and protocols
relating to terrorism, are under no circumstances justifiable by considerations of a political, philosophical,
ideological, racial, ethnic, religious or other similar nature, and calls upon all States to prevent such acts and,
if not prevented, to ensure that such acts are punished by penalties consistent with their grave nature.”

37 UN Human Rights Council, Report of UN Special Rapporteur (Martin Scheinin) on the promotion and
protection of human rights and fundamental freedoms while countering terrorism, UN Doc. E/CN.4/2006/98
(2005), para. 62.
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Counter-Terrorism Directorate now utilizes that definition in its dialogue with
states, encouraging convergence. The UN Special Rapporteur is satisfied that Reso-
lution 1566 reflects a fairly narrow and rights-respecting concept of terrorism.3?
Over time, widespread actual national practice in conformity with it may help to
evidence a shared customary international-law concept of terrorism, but there is
still a considerable way to go.

Paradoxically, although the Appeals Chamber invoked Resolution 1566,3° that
definition did not in fact support the Appeals Chamber’s own definition of terror-
ism. Resolution 1566 defines harmful conduct as terrorism only (i) when committed
to provoke a state of terror, or intimidate a population, or compel a government
or an international organization, and (ii) where the conduct also constitutes an of-
fence under existing ‘sectoral’ anti-terrorism treaties. From the early 1960s onwards,
numerous sectoral treaties have addressed particular means of methods used by
terrorists (such as hijacking, hostage taking, attacks on diplomats, bombings, and
so forth), but usually without mentioning the term ‘terrorism’ and never defining a
general treaty crime of ‘terrorism’ as such.

Resolution 1566 does not therefore criminalize any additional conduct that is
not already criminal under existing transnational anti-terrorism treaties. Rather, it
reclassifies as ‘terrorism’ certain existing criminal wrongs where they also aim to
terrorize, intimidate, or compel. By contrast, the Appeals Chamber’s definition was
crafted precisely so as to avoid the limitations in the Lebanese law — which does not
criminalize certain unstipulated means (such as guns or knives) — by recognizing
any criminal means that cause the requisite harm.

Yet, existing sectoral anti-terrorism treaties do not cover all possible terrorist
means or methods (including guns or knives), but are limited to those categories
that the international community has reactively regulated on an ad hoc basis —
precisely because there wasno agreement to cover all methodsin a general terrorism
offence of the kind suggested by the Appeals Chamber. Necessarily, Resolution 1566
would not cover such means if not codified in an existing treaty. Accordingly, the
sources of customrelied upon by the Appeals Chamber donot support the customary
definition of ‘terrorism’ identified by it.

4. NATIONAL JUDICIAL DECISIONS

The Appeals Chamber invoked nine national judicial decisions to support its con-
tention that national courts have ‘explicitly’*° recognized ‘that there exists a crime
of terrorism under customary international law’.4' Regrettably, the Appeals Cham-
ber misread, exaggerated, or misrepresented every one of those decisions, many of
which, as Brownlie has said of national decisions generally, themselves ‘rest upon a
very inadequate use of the sources’.#* As shown below, a careful and accurate reading

38 Ibid, para. 42.

39 Decision, para. 88.

40 Decision, para. 100.

41 Decision, para. 86.

4> 1.Brownlie, Principles of Public International Law (2003), 22.
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of each decision readily demonstrates that they simply do not support the propos-
itions claimed. In addition, the Appeals Chamber dismissed judicial decisions that
explicitly find that terrorism is not a customary crime as ‘far and few between’ and
as diminishing every year.*? It fleetingly mentions some of these by burying them
in a footnote,** but does not engage with their substantive findings and reasons
atall.

Inthefirstcaseinvoked—Sureshv. Canada—atno point doesthe Canadian Supreme
Court declare that terrorism is a customary crime. All the Supreme Court does is
obliquely indicate that the definition in the Terrorist Financing Convention ‘catches
the essence’ of terrorism#*> for the limited purpose of interpreting and applying a
domestic immigration-law statute. In this context, the Court denied that ‘the term
“terrorism” is so unsettled that it cannot set the proper boundaries of [domestic]
legal adjudication’.# Yet, the Court also conceded that ‘there is no single definition
that is accepted internationally’, that ‘[oJne searches in vain for an authoritative
definition’, and that ‘the term is open to politicized manipulation, conjecture, and
polemical interpretation’.#” Such equivocal statements, and the limited nature of
the proceeding, clearly undercut any implicit conclusion that terrorism was viewed
as a customary crime by the Canadian Supreme Court.

The other Canadian case invoked — Zrig v. Canada (a refugee exclusion case) —
was said by the Appeals Chamber to hold that there was ‘an international consensus
at least as to certain forms of terrorism’ from 1997.48 Yet, the very next sentence
in the same judgment — omitted by the Appeals Chamber — states that ‘it is not
necessary . .. to decide the point’ in the case at hand.#® Further, that undecided point
isrendered even more equivocal given that the Canadian Federal Court suggests only
that ‘certain forms of terrorism’ have attracted international consensus — language
that falls far short of a finding as to a comprehensive, universal crime of terrorism. It
is well accepted, for instance, that certain terrorist acts, such as hijacking or hostage
taking, are prohibited by customary law, without there being a wider customary
crime of terrorism as such.

In the third decision mentioned — Bouyahia Maher Ben Abdelaziz et al.5° —the Italian
Supreme Court of Cassation found that certain anti-terrorism treaties indicate a
‘general definition applicable in both peacetime and in wartime’.5" Yet, one critical
factor undermines the argument that this decision supports a customary crime
of terrorism: the Appeals Chamber’s stated conception of terrorism departs in a
vital respect from the notion identified by the Italian Court. The Court insisted

43 Decision, para. 100.

4 See Decision, footnote 127, in which the Appeals Chamber simply asserted that ‘we cannot subscribe to this
view’ that terrorism is not a customary crime in the light of the judicial decisions footnoted there.

45 The Appeals Chamber unfortunately misquoted the Supreme Court here; the accurate quote should read:
‘This definition catches the essence of what the world understands by “terrorism” (not ‘what we understand’)
(emphasis added).

4 Decision, footnote 130, citing Suresh, [2002] 1 SCR 3, para. 96.

47 Suresh, [2002] 1 SCR 3, at 53, para. 94.

48 Decision, footnote 130.

49 Zrigv. Canada (Minister of Citizenship and Immigration) (CA), [2003] 3 FC 761, para. 180.

5% Bouyahia Maher Ben Abdelaziz et al., Judgment of 11 October 2006, Corte di Cassazione.

5t Ibid, para. 2.1.
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that ‘it is generally held that in order to be regarded as terrorism, acts must at the
psychological level meet further requirements as to political, religious or ideological
motivation in accordance with generally accepted international standards’5* In
contrast, the Appeals Chamber found that such a purpose requirement (or motive
or special-intent element) ‘has not yet been so broadly and consistently spelled out
and accepted as to rise to the level of customary law’.>3

The Appeals Chamber’s assessment of the customary crime of terrorism is thus
directly at odds with a judgment it invokes to support its assessment. The difference
of opinion is not peripheral, but fatal to the Appeals Chamber’s argument. To use
an analogy, it would be like asserting as follows: there is universal agreement on
the crime of ‘breaking and entering’; a national decision supports that conclusion
by defining the crime to require both the elements of ‘breaking’ and ‘entering’; yet,
paradoxically, an international tribunal still finds that an international crime of
‘breaking and entering’ exists even if its elements only include ‘breaking’ but not
‘entering’.

This is not a trivial or marginal difference of opinion. According to the Italian
Court, terrorism is simply not terrorism unless it is defined to include the purpose
element. That is also the approach of some significant common-law countries (such
as the United Kingdom, Australia, Canada, New Zealand, and South Africa, to name
a few, some of which are cited by the Appeals Chamber in support of its argu-
ments). But for the purpose element, conduct is not terrorism, because that element
supplies the additional, distinctive characteristic that transforms other forms of
crime into the special crime of terrorism.>* An indispensible element of the Italian
Court’s definition cannot simply be disregarded by the Appeals Chamber because
it is inconvenient and does not fit the Chamber’s own idiosyncratic conception of
terrorism.

In so far as the Italian Court identifies a customary definition of terrorism, it is
also important to query the basis for that conclusion. The relevant Italian domestic
legislation defines specific elements of terrorism but also recognizes ‘other conduct
defined as terrorism ... under conventions or other provisions of international
law binding upon Italy’.>s In interpreting the scope of terrorism under this ‘open’
definitionin domestic law, the Italian Court simply drew upon certain anti-terrorism
instruments,>® asdirected by the legislation. Consequently, the judgment principally
relied upon two treaties to determine the scope of a domestic definition, and its
extrapolation that terrorism is a customary crime was largely unsubstantiated in its
reasons.

Inthe fourth decisioninvoked by the Appeals Chamber—the Cavallocase—asingle
Mexican federal judge is quoted as finding that ‘multiple conventions . .. provide
that the crimes of genocide, torture and terrorism are internationally wrongful

52 Ibid, para. 2.1 (emphasis added).

53 Decision, para. 106.

54 Asexplained in Saul, supranote 26.

55 See legislation quoted in Abdelaziz, supra note 50, para. 2.2.

56 Namely the Terrorist Financing Convention 1999 and EU Framework Decision on Combating Terrorism
2002.
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and impose on member states of the world community the obligation to prevent,
prosecute and punish those culpable of their commission’.>” However, the judgment
does not express the point in customary-law terms, but can equally be read as
indicating that various treaties criminalize different acts of terrorism. It does not
overtly claim that terrorism per se is a distinct international customary crime.

More importantly, when the same case reached the Mexican Supreme Court on
appeal, thisissue was not addressed at all because it was not essential to the disposal
of the case. The Supreme Court instead focused on the crimes of genocide, terrorism,
and torture under the relevant national laws of Spain and Mexico, in a bilateral
extradition case also involving questions of domestic constitutional law. Where
international law is raised, the focus is on the relevance of treaties in interpreting
national law,58 not arguments about customary law, and there isno consideration of
customary universal jurisdiction. As such, the incidental remarks of a single lower-
court judge on a question that was not at issue in the proceedings are of peripheral
relevance to assessing customary law.

The fifth decision invoked by the Appeals Chamber — Chile v. Clavel — is equally
marginal. A single concurring judge of the Argentinean Supreme Court is quoted
for the proposition that ‘customary international law and conventional law echo
the need for international cooperation on the repression of terrorism’.>® Yet, the
joint majority opinion does not mention the word ‘terrorism’ even once: the case
did not concern terrorism at all, but rather genocide and crimes against humanity.
Any incidental reference to terrorism by a single judge in this context is next to
irrelevant, given that terrorism was not even an issue argued or decided in that case.
In this light, the decision is hardly authoritative or persuasive.®

The sixth national decision cited — Almog v. Arab Bank—found that suicide bomb-
ingsand ‘other murderousactsintended tointimidate or coerce a civilian population
...violates an established norm of international law’.®* A number of considerations
limit the significance of that case in assessing customary law. Foremost is that the
case concerned civil jurisdiction under the Alien Tort Claims Act and not criminal
jurisdiction under the universality principle.®? For this reason, the US District Court
itself distinguished its findings in this case from an earlier case — US v. Yousef—in
which ‘terrorism’ was held notto be a crime of universal jurisdiction.®3 At its highest,
then, Almog is authority only for the proposition that certain terrorist acts violate
the ‘law of nations’ in a civil suit, but are not criminal violations under customary
law.

57 Quoted in Decision, para. 86.

58 For instance, the Court invokes an Organization of American States anti-terrorism convention to exclude
terrorism from being regarded as a political or military offence for extradition purposes.

59 Quoted in Decision, footnote 133.

% The decision itself was controversial as a whole; there were three dissenting opinions (compared to the
majority of five) that challenged the majority’s flawed assessment of customary law even as regards those
other crimes.

6 Quoted in Decision, footnote 134.

2 Almogv. Arab Bank, 471 F.Supp. 2d 257 (EDNY 2007), available online at http://counterterrorismblog.org/site-
resources/images/ArabBankor2907DeniedMotion.pdf, at 37.

% Ibid,at37.
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Even on that limited point, the assessment of customary law in Almog is suspect.
The US District Court relied on two anti-terrorism treaties — the Terrorist Bombings
Convention and the Terrorist Financing Convention — plus UN Security Council
Resolution 1566 (2004) and the law of armed conflict as the basis for its conclusion
that the violence mentioned above violates the law of nations. Yet, the Court itself
notes that those treaties had been ratified by only 120 and 130 states, respectively —
hardly enough to meet the Court’s own standard for custom formation: ‘whether
virtually all States recognize its validity.®* Adding to their analysis a non-binding
Security Council resolution and norms applicable only in armed conflict hardly
makes up the difference or tips the balance in favour of the existence of a customary
crime.

Moreover, the US District Court itself narrowly confined its finding about cus-
tomary law. Far from claiming that ‘terrorism’ as such is prohibited by customary
law, the Court was at pains to observe that only certain acts specifically prohibited
by two particular treaties are customary. As the Court states: ‘there is no need to
resolve any definitional disputes as to the scope of the word “terrorism”, for the
Conventions expressing the international norm provide their own specific descrip-
tions of the conduct condemned.®> That specific conduct is then found to comprise
‘organised, systematic suicide bombings and other murderous attacks on innocent
civilians intended to intimidate or coerce a civilian population’. The Court does not
go further to indicate that there exists a general international crime of terrorism.

For the same reason, the seventh case cited (and only in a footnote) by the
Appeals Chamber — United States v. Yunis®® — is of equally limited relevance. The
Appeals Chamber notes that the US Court of Appeals in that case accepted universal
jurisdiction over ‘perhaps certain acts of terrorism’.%7 Yet, the passage quoted is in
the context of the Court of Appeals’ describing the findings and sources relied upon
in a lower District Court decision. In fact, the case was decided on a different point:
the US Court of Appeals declared that the case must be decided according to US
law and it was not required ‘to conform the law of the land to norms of customary
international law’ (the latter thus being irrelevant).®®

Atmost, then, the Court of Appeals suggested incidentally (not dispositively) that
‘lalircraft hijacking may well be one of the few crimes so clearly condemned under
the law of nations that states may assert universal jurisdiction’, since that was the
relevant conduct at issue on the facts. There is little doubt that aircraft hijacking
is indeed a customary crime; but the case simply did not address the existence or
otherwise of any broader, general international crime of terrorism.

The final two decisions invoked by the Appeals Chamber (and only in a
footnote)® are of marginal significance in evidencing custom. In EHL, the Belgian
Court of Cassation merely proffered a certain notion of terrorism for the purpose

6 Tbid, at 21.

6 TIbid, at 38.

6 USw. Yunis, 924 F.2d 1086 (DC Cir. 1991).
Decision, footnote 134.

Yunis, supra note 66, para. 19.

% Decision, footnote 193.
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of interpreting the scope of political offences under a domestic statute of 18337° and
appears to say nothing about customary law. In Al-Sirri v. Home Secretary, it is true
that the UK Court of Appeal invoked UN Security Council Resolution 1566 to define
international terrorism in a refugee exclusion case. However, the significance of that
case is limited, for two key reasons.

First, Lord Sedley pointedly noted that [tJhere is no present need for an elaborate
definition (which may, I accept, be needed in other contexts).’" A definition for refugee
exclusion purposes is one thing; extrapolating the same definition to establish
international criminal responsibility is quite another. Criminal law demands far
greater specificity and certainty, not least to satisfy the principle of legality and
non-retrospectivity.

Second, the UK Court used the Security Council resolution to work out whether
terrorism was contrary to the principles and purposes of the UN under Article 1(F)(c)
of the Refugee Convention 1951, which UK law incorporated as the relevant test for
refugee exclusion.”? Yet, in doing so, the UK Court ‘read down’ the wider UK statutory
definition of ‘terrorism’ by preferring the narrower Security Council definition for
that purpose.’3 Paradoxically, at different pointsinits decision, the Appeals Chamber
invoked both this UK judgment (which relies on the Security Council definition) and
the UK statutory definition to support a common customary standard. The problem
is that the UK Court itself distinguishes the different scope of each definition —
hardly a vote of confidence in the Appeal Chamber’s assertion that the sources
converge.

In sum, as the above analysis incontrovertibly demonstrates, the national de-
cisionsinvoked by the Appeals Chamber simply do notindividually or cumulatively
support its conclusion that terrorism is a customary crime. The Appeals Chamber
misread, exaggerated, or misrepresented the significance of every decision cited and
did not take the necessary care to closely examine any judgment. The somewhat
cavalier treatment of those decisions produces an unhappily misleading result.

On a fuller assessment of relevant national decisions, national judicial opinion
weighs against the existence of a customary crime of terrorism. As alluded to above,
in USv. Yousef, a bench of three judges on the US Court of Appeal (in contrast to a
single lower-court judge in Almog) stated as recently as 2003 that “‘We regrettably
are no closer now than eighteen years ago to an international consensus on the
definition of terrorism or even its proscription’.’# That case was directly on point:
oneissueraised by the defence was whether there existed universal jurisdiction over
terrorism itself under customary international law.

7°  See Cass. 15 février 2006, RG P.05.1594.F, Pas. 2006, n° 96; RDP2006, 795, cited in Rapport annuel la Cour de cas-
sation de Belgique 2009, available online at www.cassonline.be/uploads/112/rapport%202009-MBo40310.pdf.

7t ALSirriv. Secretary of State for the Home Department, [2009] EWCA Civ. 364, para. 31 (emphasis added).

72 TIbid., paras. 28-30.

73 Ibid, para. 29.

74 US v. Yousef et al., 327 F.3d 56 (US Crt App., 2nd Cir.), 4 April 2003, at 34, 44, 46, 53—60, affirming Tel-Oren v.
Libyan Arab Republic, 726 F.2d 774 (DC Cir. 1984), at 795 (Judge Edwards) and 806—7 (Judge Bork) (USA).
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The Court found that there was no universal jurisdiction over ‘terrorism’, finding
that the District Court erred.”> Universal jurisdiction could only be exercised over
‘a limited set of crimes that cannot be expanded judicially’.”® In contrast, the Court
believed that terrorism ‘is a term as loosely deployed as it is powerfully charged’.””
The ‘indefinite category’ of terrorism was not condemned by all states, which had
failed to achieve consensus on definition.”® The Court noted that even US law
contains several different definitions of ‘terrorism’ for different purposes.”?

The conclusion in USv. Yousefreinforces the earlier finding in an (admittedly) civil
case, Tel-Orenv. Libya(1984),in which a US federal appeals court found that terrorism
was not an offence against the ‘law of nations’ under the Alien Tort Claim Act.3°
A majority of two judges found that there was insufficient international consensus
on the definition of ‘terrorism’ for it to constitute an offence against the law of
nations.®* As Judge Edwards stated:

While this nation unequivocally condemns all terrorist acts, that sentiment is not

universal. Indeed, the nations of the world are so divisively split on the legitimacy of
such aggression asto make it impossible to pinpoint an area of harmony or consensus.?

Whilst being an older case on terrorism in US civil jurisdiction than Almog, the
decision remains arguably superior, given that it was at the appellate level and that,
unlike in many other decisions, the arguments about customary law were fully
ventilated.

Outside the United States, acts of terrorism have also rarely been prosecuted
as crimes of international terrorism, rather than as sectoral or ordinary offences.
In Ghaddafi (2001), the French Court of Cassation found that terrorism was
not an international crime entailing the lifting of immunity for heads of state
and proceedings were quashed.®3 Again, that case directly addressed the issue
at hand, although the reasoning and analysis — perhaps due to the civil-law
tradition of slighter reasoning than at common law — are not so full as to be
definitive.

In Singh v. State of Bihar, a 2004 appeal against convictions under Indian anti-
terrorism legislation,® the Indian Supreme Court observed that the problem of
defining ‘terrorism’ had ‘haunted countries for decades’, not least because of the
difficulties posed by ‘freedom fighters’ and state-sponsored terrorism. The Court
believed that ‘[tlerminology consensus’ would be necessary for agreement on a
comprehensive international treaty and suggested that the ‘lack of agreement’ on
definition had been ‘a major obstacle to meaningful international countermeasures’.

7S Yousef,ibid,, at 34, 44.

Ibid,, at 53, 55-7.

77 Ibid, at 57.

78 Ibid, at 44.

79 Ibid,, at 59—60.

8 Tel-Orenv. Libyan Arab Republic, 726 F.2d 774 (DC Cir. 1984) (separate concurring opinions of Judges Edwards,
Bork, and Robb).

8 Ibid, at 795 (Judge Edwards), 8067 (Judge Bork).

8 Ibid, at 795 (Judge Edwards).

8 Bulletin des arréts de la Cour de Cassation, Chambre criminelle, mar 2001, no. 64, at 218-19.

84 Madan Singh v. State of Bihar, [2004] INSC 225 (2 April 2004).
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While proffering a tentative definition, the Court does not suggest that terrorism
is a customary international crime — a question that was not at issue in the case.
As the authoritative superior court in a country wracked by terrorism for many
decades, in a democracy of over one billion people, the incidental remarks of the
Indian Supreme Court nonetheless carry some significance.

Itisalso worth mentioning here that there is simply no supportin the decisions of
the International Court of Justice or otherinternational tribunals for the proposition
that terrorism is a customary international crime. Roslyn Higgins observes that
neither the Nicaragua (Merits) case nor the Tehran Hostages case addressed those
situations of violence through the prism of ‘terrorism’;®5 nor, for that matter, did
the Lockerbie case. Recent cases such as the Israel Wall Advisory Opinion and Congo
v. Uganda similarly omitted to recognize or deal with the terrorist-type violence
involved in those situations under any general anti-terrorism norms. Those cases, of
course, did not concern individual criminal liability, although state responsibility
for international crimes could have been raised if the parties or the court itself
thought the term ‘terrorism’ held any significance.

5. INTERNATIONAL TREATIES

The Appeals Chamber’s aggregation of international and regional anti-terrorism
treaties® to support a unified customary crime of terrorism is not at all persuasive.
First, numerous efforts by the international community since the 1920s, includ-
ing negotiations for a UN Comprehensive Terrorism Convention since 2000, have
not produced agreement on a general international crime of terrorism.?’ In the
absence of a general crime in treaty law, no parallel customary rule can be said to
exist.

Second, while there are numerous sectoral conventions that address specific
criminal methods often used by terrorists (as noted earlier), none of those treaties —
individually or collectively — contains a comprehensive definition of ‘terrorism’®
or establishes a general international crime of ‘terrorism’, as such. Certain terrorist
methods necessarily remain unregulated by treaty law (such as attacks by guns or
knives — making it all the more strange that the Appeals Chamber recognized an
international customary definition not limited to those enumerated means, in con-
trast to the view of the UN Security Council explained earlier). Again, no customary
rules can emerge in parallel with treaty rules that do not exist. Nor can all of those
treaties be cumulatively mashed together to somehow fill in the gaps between them
individually: international action against terrorism is not more than the sum of its

8  R. Higgins, ‘The General International Law of Terrorism’, in R. Higgins and M. Flory (eds.), Terrorism and
International Law (1997) 13, at 13—14; Military and Paramilitary Activities (Nicaragua v. United States), (1986) IC]
Rep. 14; Tehran Hostages Case, (1980) IC] Rep. 3; Israel Wall Advisory Opinion, IC] Case 131 (9 July 2004); Case
Concerning Armed Activities on the Territory of the Congo (DR Congo v. Uganda), (2005) IC] Rep. 168.

Decision, paras. 88—9o.

87 See Saul, supranote 27, Chapters 3—4; G. Guillaume, ‘Terrorism and International Law’, (2004) 53 ICLQ 537;
Higgins, supranote 8s.

Report of the Special Rapporteur (Martin Scheinin) on the promotion and protection of human rights and
fundamental freedoms while countering terrorism, UN Doc. E/CN.4/2006/98 (2005), para. 28.

86

88
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parts. The mere mention of the term ‘terrorism’ in some of the later treaties does not
alter the situation.

It is well known that the sectoral approach was adopted precisely because states
could notreach agreement on terrorism generally. Those decades of deadlock cannot
mean nothing in assessing custom formation, but, to the contrary, are decisive: there
plainly lacked consensus amongst the international community on defining and
criminalizingterrorismassuch. Thatdisagreementisnotonly historical, but persists:
there is an ongoing inability to conclude the UN Draft Comprehensive Terrorism
Convention within the UN General Assembly. That alone isa very persuasive reason
for believing that there cannot yet be a customary international crime. Even if there
seems to be drafting agreement on the definition in the UN Draft Convention, its
significance as evidence of custom still remains doubtful until (i) it is adopted, (ii) it
enters into force, (iii) there is widespread participation by states in it, and (iv) actual
counterterrorism practice generally conforms to it.

At most, as mentioned earlier, specific offences in some treaties may have entered
into customary law, such as aircraft hijacking or hostage taking.®® There is also
a specialized war crime of spreading terror amongst a civilian population during
armed conflict under customary humanitarian law,%° but the special circumstances
of that offence set it apart from any general peace-time crime of terrorism.

It may even be arguable that certain norms of a particularly recent treaty, the
Terrorist Financing Convention 1999, have crystallized into parallel customary rules
because of a combination of additional supporting practice (although the same
probably cannot be said of the Terrorist Bombings Convention 1997).9" All that
would establish, however, is that there is a customary crime of terrorist financing, but
itdoesnot—asthe Appeals Chambersuggested—support the broader proposition that
terrorism tselfis also an offence. The prohibition of terrorist financing is just another
sectoral response addressing a particular manifestation or method of terrorism, but
that is all.

6. REGIONAL TREATIES

The Appeals Chamber also invoked regional treaties to support its conclusion
on custom. Far from demonstrating a global consensus, an accurate reading of
those conventions establishes exactly the opposite: enormous variation in regional

89 US v. Yunis, 924 F.2d 1086 (DC Cir. 1991), at 1092; (1991) 30 ILM 403; Burnett et al. v. Al Baraka Investment and
Development Corporation et al., Civil Action No 02-1616 (JR), US District Crt, District of Columbia, 25 July 2003,
274 F Supp 2d 86).

9 Prosecutor v. Galic (Appeals Chamber Judgment), Case No. IT-98-29-A, 30 November 2006, paras. 87—90. See also
B. Saul, ‘Crimes and Prohibitions of “Terror” and “Terrorism” in Armed Conflict: 1919—2005’, (2005) 4 Journal
of the International Law of Peace and Armed Conflict 264.

9t Considering the large number of parties (173 states), the impetus given to anti-financing norms by the
obligations imposed on states by Security Council Resolution 1373 (2001), and the further normative push
supplied by the soft-law standards of the Financial Action Taskforce. See UNSCResolution 1373 (28 September
2001), para. 2(e); Financial Action Task Force, 9 Special Recommendations on Terrorist Financing (2001).
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conceptions of terrorism and certainly too much diversity to establish a widespread
consensus or shared notion of it.9>

To begin with, some regional treaties merely focus on specific terrorist methods,
withoutdefining terrorism generally atall.?3 Others contain (often wide and conflict-
ing) generic definitions® or define terrorism only for the purpose of criminalizing
ancillary conduct.®> Some do not create offences at all, but serve other purposes
(such as extradition or law-enforcement co-operation).9

In addition, regional treaties do not necessarily enjoy widespread regional partici-
pation by members of the relevant regional organizations; for example, more than
a decade since its adoption, only one-quarter of the members of the Organisation of
the Islamic Conference (‘OIC’) are parties to the OIC treaty, substantially limiting
its significance. Even where regional states are parties, that does not automatically
establish qualitative practice in accordance with its norms. The Organisation of
African Unity (‘OAU’) treaty, for instance, does not appear to have penetrated deeply
or even at all into many national legal systems in Africa, where many countries still
lack terrorism laws.

Concerning definitions of ‘terrorismy’, thereis vast diversity amongregional instru-
ments. Some of the conventions reclassify ordinary crimes or public-order offences
as terrorism,”’ or even label insurrection as terrorism.® Some criminalize conduct
infringing diffuse values such as the ‘stability, territorial integrity, political unity or
sovereignty’ of states?? or the ‘honour’ or ‘freedoms’ of individuals,’*® or even mere
threats to such interests. One intermingles terrorism with concepts of ‘separatism’
or ‘extremism’.’®" Such vague and subjective elements seem hardly capable of sat-
isfying the principle of legality and the proper concerns of many other states in
precisely and carefully delimiting the scope of criminal liabilities.

Further, some treaties use very ambiguous language, such as prohibiting jeopardy
to a ‘national resource’,’*> damage to ‘environmental or cultural heritage’,"®3 caus-
ing any ‘consequences dangerous to society’,"** or merely ‘occupying’ property'°

92 See Saul, supranote 27, Chapter 4.

93 Organisation of American States (‘OAS’) Convention to Prevent and Punish Acts of Terrorism Taking the Form of
Crimes against Persons and Related Extortion that Are of International Significance; 2002 Inter-American Convention
against Terrorism, 1971.

94 Arab Convention for the Suppression of Terrorism, 1998; OIC Convention on Combating International Terrorism,
1999; OAU Convention on the Prevention and Combating of Terrorism, 1999; European Union (‘EU’) Framework
Decision on Combating Terrorism, 2002.

95 Council of Europe Convention on the Prevention of Terrorism, 2005; South Asia Association for Regional Cooperation

(‘SAARC’) Additional Protocol to the 1987 Convention, 2004; African Union Protocol to the 1999 Convention, 2004.

Inter-American Convention against Terrorism, 2002; Council of Europe Convention on the Suppression of Terrorism,

1977; SAARC Regional Convention on Suppression of Terrorism, 1987; Commonwealth of Independent States (CIS)

Treaty on Cooperation in Combating Terrorism, 1999.

97 Arab Convention, Art. 1(2), 1998; OIC Convention, Art. 1(2), 1999; Shanghai Cooperation Organization (SCO)
Convention on Combating Tervorism, Separatism and Extremism, 2001.

9% OAU Convention, Art. 1(3).

99 OIC Convention, Art. 1(2).

0 Ibid.

ot SCO Convention, Art. 1.

102 Arab Convention, Art. 1(2); OIC Convention, Art. 1(2).

103 OAU Convention, Art. 1(3).

104 (IS Convention.

195 Arab League Convention.

96
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or disrupting a public service (even in a democratic protest).’° Another includes an
ill-defined element of ‘seriously destabilising or destroying the fundamental polit-
ical, constitutional, economic or social structures of a country or an international
organization’.’®” There is also great variation in the specification of underlying
physical acts, and differences in the thresholds of ulterior intention (from merely
influencing others to seriously intimidating them).

It is simply not accurate for the Appeals Chamber to simplistically identify con-
vergence between regional treaties, let alone suggest their individual congruence
with the Appeals Chamber’s own definition of ‘terrorism’. The sheer diversity of re-
gional definitions of terrorism weighs against the view that there is any customary
international definition of a crime of ‘terrorismy’. To apply the dictum of the Inter-
national Court of Justice in the Asplum case, these regional treaties reflect ‘so much
uncertainty and contradiction, so much fluctuation and discrepancy . . . thatitisnot
possible to discern in all this any constant and uniform usage, accepted as law’."°3
While the ICJ also stated in the Fisheries case that ‘too much importance need not
be attached to a few uncertainties or contradictions’,"® the differences between the
definitions of terrorism in regional treaties are not merely penumbral, but reflect
basic disagreements about the notion of terrorism.

The Appeals Chamber relied on the Arab Convention for the Suppression of Ter-
rorism 1998, not only as a source of custom, but directly to ‘identify a persuasive
interpretation of the Lebanese Criminal Code as part of the overall context rele-
vant to its interpretation’.'*° The Arab Convention was considered relevant because
‘it is a well known principle of international law that, as much as possible, a na-
tional law shall be so construed as to make it consistent with a State’s international
obligations’.***

The Tribunal’s conclusion on this point is also untenable. First, the terrorism
offence in the Lebanese Criminal Code does not purport to domestically implement
the Arab Convention, but pre-dates it by many decades, so it has no immediate
interpretive relevance. Second, and more decisively, the Arab Convention defines
terrorism only for the purpose of transnational co-operation but does not require
domestic criminalization of the Convention’s definition. As such, it is not intended
to affect the definition of terrorist offences under national law, and the Lebanese
legislature never modified domestic criminallaw afteritsratification. Third, the Arab
Convention’s definition of ‘terrorism’ is wide, vague, and arbitrary, raising serious
human-rights concerns'*? that militate against its use in domestic interpretation in
a criminal proceeding.

16 QAU Convention.

o7 EU Framework Decision, Art. 1(1).

18 Asylum Case (Columbia v. Peru), (1950) IC] Rep. 266, at 277.

199 Anglo-Norwegian Fisheries Case (UK v. Norway), (1951) IC] Rep. 116, at 131.

1o Decision, para. 82.

T Ibid.

See, e.g., Amnesty International, ‘The Arab Convention for the Suppression of Terrorism: A Serious Threat
to Human Rights’, (2002) Al Index: IOR 51/001/2002, 18; see also text to notes 97, 102, and 105 supra.
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7. UNITED NATIONS RESOLUTIONS

Finally, the Appeals Chamber invoked a series of UN General Assembly resolutions,
adopted since the 1994 Declaration on Measures against International Terrorism,""3
to support its findings on customary law. The repetition of apparently normative
standards condemning terrorism as criminal over more than a decade and a half
appears prima facie significant. The 1994 Declaration is of greater importance than
ordinary resolutions. It was adopted without a vote, suggesting consensus among
states, and has been reiterated in numerous later resolutions.’* The reference to
‘criminal acts’ invokes normative language rather than mere exhortation.

Nonetheless, there is little support for the view that the definition declares a
customary crime. The Declaration itself emphasizes the need to progressively develop
and codify the law on terrorism,"*> far from purporting to reflect existing rules.
Adoption by consensus does not guarantee unanimity among states, just that there
are no formal objections.’® States clearly also supported it for non-legal reasons.
Indeed, during discussions in the Sixth Committee of the UN General Assembly, a
number of states specifically proposed legal definitions, or gave concrete examples,
of terrorism at variance with the 1994 Declaration.™’

Most importantly, many states argued that there was still a need to define ‘terror-
ism’ and/or to adopt a comprehensive treaty criminalizing it,"*® and to distinguish
self-determination struggles.”*® Subsequently, the many states of the Non-Aligned
Movement (118 member states) and Organization of the Islamic Conference (56
member states) have insisted on the continuing importance of achieving a legal
definition and the differentiation of liberation struggles — even while approving
of the 1994 Declaration.””® There is also little complementary external practice
suggesting, for example, that states have criminalized terrorism, prosecuted it, or

3 The 1994 Declaration states that ‘Criminal acts intended or calculated to provoke a state of terror in the
general public, a group of persons or particular persons for political purposes are in any circumstance
unjustifiable, whatever the considerations of a political, philosophical, ideological, racial, ethnic, religious
or any other nature that may be invoked to justify them’.

4 UNGA Resolutions 50/53 (11 December 1995), para. 2; 51/210 (17 December 1996), para. 2; 52/165 (15
December 1997), para. 2; 53/108 (8 December 1998), para. 2; 54/110 (9 December 1999), para. 2; 55/158 (12
December 2000), para. 2; 56/88 (12 December 2001), para. 2; 57/27 (19 November 2002), para. 2.

15 UNGA Resolution 49/60 (9 December 1994): Declaration on Measures to Eliminate International Terrorism,
para. 12.

16 E. Suy, ‘The Meaning of Consensus in Multilateral Diplomacy’, in R. Akkerman, P. Van Krieken, and C.
Pannenborg (eds.), Declarations on Principles: A Quest for Universal Peace (1977), 259, at 272.

17 UNGAOR (49th Session) (6th Cttee), 13th meeting, 19 October 1994, para. 3 (Germany); 14th meeting, 20
October 1994, para. 5 (Sudan); para. 23 (Pakistan); paras. 74, 78 (Turkey); 15th meeting, 21 October 1994,
paras. 44—45, 60 (Kuwait); para. 59 (Iraq); para. 25 (Libya); para. 26 (USA).

18 Ibid,, 14th meeting, 20 October 1994, para. 5 (Sudan), 13 (India), 27 (Algeria), 71 (Nepal); 15th meeting, 21
October 1994, para. 4 (Sri Lanka), 9 (Iran), 18-19 (Libya).

9 Ibid, 14th meeting, 20 October 1994, para. 6 (Sudan), 20 (Syria), 24 (Pakistan); 15th meeting, 21 October 1994,
paras. 9 (Iran), 18-19 (Libya).

20 Non-Aligned Movement (NAM’), XIV Ministerial Conf., Final Doc., Durban, 17-19 August 2004, paras. 98—99,
101-102, 104; NAM, XIII Conf. of Heads of State or Government, Final Doc., Kuala Lumpur, 25 February 2003,
paras. 105-106, 108, 115; NAM, XIII Ministerial Conf., Final Doc., Cartagena, 8—9 April 2000, paras. 90—91;
OIC Resolutions 6/31-LEG (2004), para. 5; 7/31-LEG (2004), preamble, paras. 1—2; 6/10-LEG(IS) (2003), para.
5; 7/10-LEG (IS) (2003), paras. 1—2; OIC, Islamic Summit Conf. (zoth Session), Final Communiqué, Malaysia,
16—17 October 2003, para. 50; OIC (Extraordinary Session Foreign Ministers), Declaration on Intl Terrorism,
Kuala Lumpur, 1-3 April 2002, paras. 8, 11, 16, and Plan of Action, paras. 2—3.
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extradited suspects in reaction to the terms of the 1994 Declaration or subsequent
resolutions.

‘While certain states dismissed the need for a definition and/or a convention,*?*
the 1994 definition must be viewed as a compromise formula, which identifies
a minimal political agreement on the scope of terrorism, or, at most, customary
agreement that states themselves are prohibited (at the level of state responsibility)
from supporting terrorism. Yet, it still falls short of a legal definition for the purposes
of establishing criminal liability, which was left to another day. That day began in
2000 with negotiations for a Draft Comprehensive Terrorism Convention.

The UN resolutions must be interpreted cautiously in this light, since the parallel
UN treaty negotiations on the Draft Comprehensive Convention since 2000 have
been unable to reach agreement on a legal definition. As noted earlier, this is a
decisive point. It would be curious if a customary crime of terrorism existed and
yet states remained deadlocked on simply codifying that existing agreement in a
treaty. It would be surprising if the protracted disputes on a treaty definition could
be circumvented by a recent series of non-binding resolutionsin a political body (or,
for that matter, by invoking strong peripheral national judicial decisions). Against
that background of other practice, the resolutions are not sufficient evidence of a
customary crime.

Moreover, the 1994 Declaration’s definition of ‘terrorism’ is, in any case, different
from that in the Draft Comprehensive Convention (which does not require a polit-
ical motive), different again from that in Security Council Resolution 1566 (which
is limited to underlying sectoral offences), and also different from those many dif-
ferent definitions in national laws and regional treaties (as shown earlier). Further,
international treaties negotiated since 1994 —including the 1999 Terrorist Financing
Convention and regional treaties — have adopted different definitions, suggesting
that the legal definition of ‘terrorism’ remains contested.

More specifically, the 1994 Declaration defines ‘terrorism’ as criminal acts in-
tended to provoke terror in certain persons for political purposes. In contrast, the
definition in the 1999 Terrorist Financing Convention refers to serious violent acts
for the purpose of intimidating a population, or compelling a government or inter-
national organization."? The former definition requires a political purpose, whereas
the latter focuses on coercion or intimidation for whatever purpose —including non-
political ones. There is thus a significant difference in the definitional elements of
terrorism between different international legal instruments. As discussed earlier,
this is not a peripheral difference, but goes to the core of whether conduct can be
properly described as terrorism or not. Further, as mentioned above, the Security
Council’s conception is narrower again, by also insisting on the presence of an
underlying sectoral offence.

121 UNGAOR (49th Session) (6th Cttee), 14th meeting, 20 October 1994, paras. 18 (Sweden for Nordic States), 38
(Romania), 41 (Israel), 56 (Venezuela); 15th meeting, 21 October 1994, paras. 40 (Hungary), 57 (Germany for
EU).

122 International Convention for the Suppression of the Financing of Tervorism, Art. 2(1)(b), 1999.
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The problem also remains of securing agreement on the scope of exceptions to
any international definition of terrorist crimes — which is still unresolved after more
than a decade of UN treaty negotiations (and despite apparent earlier agreement
in the treaties on terrorist bombings and terrorist financing). Jurisprudentially, it
must be doubted whether there can exist a customary crime if there remains basic
disagreement over the scope of the liability sought to be created.

8. CONCLUSION

The Appeals Chamber’s assessment of custom was correct on a number of points:
there is no general customary crime of terrorism applicable in armed conflict*?3
and state practice does not uniformly require a ‘motive’ element (such as a polit-
ical, religious, or ideological purpose).”** In most other respects, however, the
Appeals Chamber badly misjudged the available material sources evidencing the
international community’s attitude to criminal liability for terrorism. National
legislation, judicial decisions, international and regional treaties, and UN resolu-
tions do not sustain any credible argument that terrorism is a customary inter-
national crime. The world is certainly closer than before; the tide may be turning,
butitis not yet in.

Why does it matter? First, incorrect decisions based on poor reasons and loose
methodology are not good for international law or public confidence in its institu-
tions and processes.

Second, such decisions rarely remain quarantined in the ghetto of bad decisions,
but tend to take on a life of their own: the incantatory power of an international
tribunal is such that what it saysis the law, is the law, or quickly becomes it —even if
the decision itself is a house of cards. States, courts, and scholars will now routinely
cite this decision as authority for the proposition it states, but will rarely look behind
it or critically re-examine its evidentiary foundations.

Third, inventing post facto liabilities infringes on the human rights of criminal
suspects, even if the conduct of such persons is morally abhorrent or falls through
the gaps in the law then in force. After all, it was hardly foreseeable to a person in
Lebanon in 2005 that terrorism as such was an international customary-law crime
or that such crime would be used ostensibly in ‘interpreting’ domestic offences but,
in reality, to import a wholly new offence.

Fourth, to the extent that an international tribunal has held up rights-
disrespecting national and regional definitions of ‘terrorism’ as global gold standards,
encouragement and legitimacy have been given to despots to demonize and convict
their opponents as terrorists. This makes the job of human-rights lawyers harder in
afield in which constraining excessive counterterrorism measures is hard enough.

The overly punitive instincts of some international criminal tribunals could
benefit from a strong dose of human-rights sensitization, in a field in which states
are already pushing the limits too far. The risks of overreach and overreaction are

23 Decision, paras. 107—109.

24 Decision, para. 106.
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particularly acute in a tribunal established by the Security Council underits security
powers, on a subject as politicized as terrorism, against the background of a tense
and highly charged Lebanese politics, and in circumstances where a majority of the
five judges on the Appeals Chamber are not necessarily international lawyers.

The Decision should also, however, be a wake-up call to states to finalize the
negotiation of the UN Draft Comprehensive Convention so that further human-
rights abuses from over-eager judicial law-making do not ensue. Public confidence
in international criminal justice is also undermined if there are gaps in the law big
enough for terrorists to attack through with impunity.
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